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PREFACE. 


The  preface  to  a  law  book  is  the  legal  writer's  oppor- 
tunity, he  can  there  stand  aside  and  say  what  he  thinks 
and  feels  about  the  subject  of  which  he  has  been  treating. 
Within  he  is  treading  on  sacred  ground  where  he  is  sur- 
rounded by  precedent  to  which  he  must  bow,  and  if  here 
and  there  he  finds  a  gap  to  be  filled,  or  a  remark  is  called 
for  upon  conflicting  decisions,  he  must  do  what  is  necessary 
in  a  humble  spirit.  The  comparative  antiquity  of  inter- 
pleader and  its  continuous  and  increasing  growth,  make  the 
author  feel  that  he  has  been  in  the  company  of  a  living 
organism  in  the  great  and  growing  body  of  the  law.  Its 
development  goes  on,  and  every  day  he  enters  a  law  library 
he  finds  something  new  in  the  last  digests  or  reports,  and 
the  question  when  to  stop  becomes  a  serious  one.  All  this 
makes  him  convinced  that  no  law  book  is  perfect,  for  the 
legal  growth  continues,  and  new  editions  are  necessary, 
not  always  because  the  last  -one  is  out  of  print,  but,  because 
it  is  not  up-to-date.  It  is  with  this  feeling  that  the  author 
gives  the  result  of  his  labour  to  the  profession. 

Several  centuries  ago  in  England,  the  double  vexation 
of  some  individual  in  respect  of  a  single  liability,  caused 
the  jurists  of  that  day  to  d«vise  for  the  relief  of  future 
stakeholders  a  legal  remedy  which  became  known  as  "  enter- 
pleader."  This  grew  and  flourished  in  the  Courts  of  Law 
for  a  time,  and  then  became  obsolete.  The  Court  of  Chan- 
cery, also  at  an  early  period,  assumed  jurisdiction  to  provide 
a  remedy  and  widened  and  fostered  it,  naming  it  inter- 
pleader, and  wherever  at  any  time  equitable  principles  have 
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been  applied  in  the  administration  of  justice,  bills  or  actions 
of  interpleader  may  there  be  found.  In  1831  an  English 
Statute  brought  the  proceeding  again  into  vogue  in  the 
Courts  of  Law.  In  giving  these  Courts  interpleader  juris- 
diction the  Parliament  of  William  IV.  enacted,  that  in 
administering  the  remedy  the  Judges  were  to  make  such 
rules  and  orders  as  might  appear  to  be  just  and  reasonable, 
— very  wide  powers  it  may  be  observed.  Since  that 
date,  this,  the  first  of  all  Interpleader  Acts,  has  been 
widely  copied,  with  its  just  and  reasonable  or  discretionary 
powers.  It  followed  equitable  interpleader  over  the  Chan- 
nel into  Ireland,  across  the  Atlantic  to  -  the  United  States, 
Canada,  Xewfoundland  and  the  Bermudas,  around  the  Cape 
to  India,  and  on  to  Australia,  ISTew  Zealand  and  the  Hawaiian 
Islands,  while  something  like  it  is  found  in  Japan.  In 
Scotland  as  early  as  the  fourteenth  century  a  corresponding 
proceeding  was  in  use.  It  is  known  in  Scots  law  as  muUi- 
plepoinding ;  and  in  the  course  of  time  has  there  acquired 
in  some  respects  a  wider  scope  than  interpleader,  although 
it  has  a  smaller  and  simpler  body  of  law  about  it. 

From  the  English  speaking  Judges  of  the  world  has  come 
an  increasing  number  of  reported  decisions  upon  this  branch 
of  the  law,  while  nearly  sixty  Legislatures  have  enacted 
statutes,  all  based  upon  the  English  Act  of  18-31.  In  the 
study  of  these  the  author  has  spared  neither  time  nor  pains, 
and  it  has  been  his  ambition  to  give  his  subject  form  and 
completeness,  by  working  all  the  material  into  a  book, 
which  he  hopes  may  be  of  some  use  in  all  Courts  where 
English  speaking  Judges  preside. 

In  a  sense  interpleader  is  but  a  small  part  of  the  law, 
which  as  a  study  in  comparative  jurisprudence  has  hitherto 
not  received  attention  from  legal  writers,  with  the  exception 
of  two  or  three  small  handbooks  covering  English  cases 
only,  and  a  Pennsylvania  work  of  fifty  pages  dealing  with 
sheriff's  interpleader.  It  is  a  branch  of  the  law  lying  across 
that  varying  line,  which  connects  rather  than  separates 
principles  from  pleading  and  practice.  "Works  on  equity 
cover   only  leading  principles,   and  works   on  practice   the 
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authorities  of  but  one  or  two  jurisdictions.  Though  small, 
the  subject  has  its  own  use  and  a  growing  importance.  The 
proceeding  has  been  referred  to  by  the  Courts  as  "  sum- 
mary," "  convenient,"  "  beneficial,"  "  beneficent,"  "  one  of 
the  most  valuable  forms  of  judicial  procedure  known,  and 
so  important  that  its  application  will  not  be  unnecessarily 
limited." 

The  author  in  endeavouring  to  make  the  scope  of  the 
remedy  better  known,  commits  his  book,  imperfect  though 
it  be,  to  the  profession,  with  the  hope  that  it  may  be  useful 
to  the  practitioner,  and  may  perhaps  lead  to  some  improve- 
ment in  the  law.  The  lack  of  a  work  on  the  subject  has  at 
times  been  the  cause  of  unnecessary  judicial  labour,  as 
some  judges  have  considered  it  necessary  to  write  a  short 
treatise  in  dealing  with  simple  questions,  and  in  some 
instances  decisions  have  been  given  without  regard  to  estab- 
lished rules,  and  without  reference  to  leading  cases.  While 
the  general  principles  are  the  same  in  most  jurisdictions, 
certain  sides  of  the  subject  have  been  developed  more  in 
one  country  than  in  others.  A  large  citation  of  the  authori- 
ties seems  necessary  to  exhibit  the  remedy  in  all  its  features, 
as  well  as  to  suggest  the  general  adoption  of  improvements 
already  in  use  in  some  systems,  but  unknown  in  others. 

A  considerable  familiarity  with  the  remedy,  coupled 
with  the  fact  that  the  Province  of  Ontario  has  more  reported 
decisions  on  the  subject,  in  proportion  to  population,  than 
are  to  be  found  in  any  other  jurisdiction,  must  be  my 
excuse  for  having  attempted  to  produce  the  first  compre- 
hensive treatise  on  the  law  of  interpleader. 

E.  J.  M. 
Toronto,  Canada. 
1901. 
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THE 

LAW    OF    INTERPLEADER. 


CHAPTER  I. 

INTRODUCTORY. 


Interpleader  defined.— Interpleader  is  a  legal  proceeding 
devised  to  enable  a  person  of  whom  the  same  debt,  duty  or 
thing,  is  claimed  adversely  by  tvi^o  or  more  parties,  to  com- 
pel them  to  litigate  the  right  or  title  between  themselves, 
and  thereby  to  relieve  him  from  the  suits  which  have  been 
or  otherwise  might  be  brought  against  him.  Literally  the 
term  means,  to  discuss  or  try  a  point  incidentally  happen- 
ing as  it  were  between,  before  the  principal  cause  can  be 
determined.^ 

The  need  for  the  remedy.  —  Instances  are  continually 
occurring  in  a  commercial  community  when,  from  peculiar 
and  unforeseen  circumstances  a  person  who  owes  a  debt, 
or  has  incurred  a  liability,  or  is  in  possession  of  property, 
is  unable  to  determine  without  serious  risk,  to  which  of 
several  adverse  claimants  it  should  be  rendered.  To  pre- 
vent the  probable,  or  even  possible  injustice  or  vexation, 
arising  from  the  prosecution  of  actions  by  any  or  all  of 
such  claimants,  the  court  will  compel  them  to  test  their 
claims  by  Judicial  investigation  in  an  action  or  issue  be- 
tween themselves — in  other  words  the  court  will  compel 
them  to  interplead — on  the  application  of  the  party  owing 
the  debt  or  liability  or  in  possession  of  the  property,  and 
will  relieve  him  from  further  responsibility.  It  matters 
not  in  what  capacity  the  applicant  for  relief  has  incurred 
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the  liability,  whether  as  a  stakeholder,  tenant,  agent,  a 
public  officer  such  as  a  sheriff,  or  as  an  accidental  recipient 
of  property.  He  has  a  right,  upon  showing  himself  within 
the  rules  which  govern  interpleader,  to  claim  the  equitable 
intervention  of  the  court  for  his  complete  indemnification 
and  relief.^  It  has  been  said  that  the  mere  statement  of 
the  principle  shows  its  justice.' 

The  ground  of  the  relief. — The  right  to  the  remedy  by 
interpleader  is  founded,  not  on  the  consideration  that  a 
man  may  be  subjected  to  double  liability,  but  on  the  fact 
that  he  is  threatened  with  double  vexation  in  respect  of 
one  liability.*  The  ground  of  the  relief  is  not,  that  a  per- 
son may  not  be  able  with  great  attention  and  caution  to 
make  himself  secure,  but  that  he  may  secure  himself  by  one 
suit  instead  of  several,  as  one  payment  ought  to  discharge 
him.^  It  would  be  a  disgrace  to  the  administration  of  jus- 
tice, if  the  law  should  levy  a  sum  of  money  from  a  defen- 
dant for  one  person,  and  the  same  law  should,  without  any 
default  of  the  defendant,  compel  him  to  pay  the  same  debt 
to  another.^ 

The  object  in  interpleader. — The  supreme  object  of  an 
interpleader  proceeding  is  to  protect  a  person  when  he 
stands  in  the  situation  of  a  stakeholder  not  knowing  to 
whom  to  pay  the  money  or  to  deliver  the  propeTt}^,  so 
that  he  shall  not  be  vexed  by  contending  claimants,  whose 
contention  is  not  in  reality  with  him  but  with  each  other, 
when  a  recovery  against  him  by  one  party  will  not  be  a 
protection  against  the  claim  of  the  other.'' 

The  remedy  has  limitations. — The  ordinary  interpleader, 
whether  in  equity    or    under    a    statute,  is  not  extensive 

=  Beck  V.  Stephani  (1854),  9  How.  N.  Y.  193, 

=■  Evans  v.  Wright  (1865),  13  Wj  R.  468. 

*  Crawford  v.  Fisher  (1842),  1  Hare  436;  Pfister  v.  Wade  (1880). 
56  Cal.  43;  Natiocal  v.  Platte  (1894),  54  111.  App.  483;  Fairbaaks  v. 
Belknap  (1883),  135  Mass.  179. 

'  Angell  v.  Haddeu  (1808),  15  Ves.  Jun.  247. 

°  Coates  V.  Roberts  (1833),  4  Raw.  Pa.  100. 

'  Badeau  v.  Rogers  (1830),  2  Pai.  N.  Y.  209;  Hastings  v.  Cropper 
a867),  3  Del.  Ch.  165;  Newhall  v.  Hastens  (1873).  70  111.  156;  New 
York  V.  Haws  (1873),  35  N.  Y.  Sup.  Ct.  372;  Livingstone  v.  Bank  of 
Montreal  (1893),  50  111.  App.  562;  Hartford  v.  Cummings  (1897),  59 
Neb.  236. 
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enough  to  cover  every  ease  where  there  are  two  claimants- 
and  the  stakeholder  has  no  interest;'  when  there  are  adverse 
claimants,  and  a  bailee  cannot  compel  them  to  interplead,. 
he  must  defend  himself  as  well  as  he  maj'."  The  remedy 
does  not  always  work  complete  justice,  but  it  does  so  as  far 
as  possible,  it  settles  the  matter  between  the  two  claimants, 
and  it  stops  other  litigation.^" 

The  result  of  the  remedy. — The  peculiarity  of  an  inter- 
pleader suit  is,  that  the  moment  a  decree  is  awarded  the 
plaintiff  has  done  with  it,  and  though  not  out  of  court 
his  suit  remains  as  the  groundwork  to  give  effect  to  further 
proceedings,  yet,  having  nothing  to  ask  or  give,  the  court 
if  he  dies  will  not  require  a  bill  of  revivor  to  be  filed.  The 
defendants  remain  actors,  but  the  plaintiff  becomes  a 
nonentity  except  in  respect  of  his  costs. ^^  The  result  there- 
fore, when  the  remedy  is  awarded,  is,  that  the  applicant 
disappears  from  the  proceedings,  while  the  conflicting  claim- 
ants litigate  the  matter  among  themselves,  without  further 
involving  the  stakeholder  in  a  controversy  with  which  he 
has  really  no  interest,  and  as  to  which  he  can  no  longer 
be  heard.  The  applicant's  position  has  been  described  as 
that  of  a  person,  who  merely  stirs  up  a  war,  and  then  leaves 
the  real  belligerents  to  fight  it  out,  he  retiring  from  the 
scene  to  repose  in  dignified  ease,  holding  the  while  the 
prize  which  is  to  reward  the  victor.^^ 

The  court  favours  the  applicant.— The  courts  are  gener- 
ally very  liberal  in  favouring  and  protecting  persons  stand- 
ing in  the  situation  of  stakeholders,  having  no  interest  in 
the  property  claimed,  and  only  desiring  honestly  to  pay  it 
where  it  is  justly  due.^^  The  remedy  is  so  beneficial  that, 
any  doubts  as  to  the  right  to  maintain  it  will  be  resolved 

'  Lindsey  v.  Barron  (1848),  6  C.  B.  291. 

'Powell  V.  Robinson  (1884),  76  Ala.  423;  Bateman  v.  Farns- 
worth  (1860),  29  L.  J.  Ex.  365. 

"  Laing  v.  Zeden  (1874),  9  L.  K.  Ch.  786. 

"  Jennings  v.  Nugent  (1828),  1  Moll.  134. 

"Andrews  v.  Halliday  (1879),  63  Ga.  263;  Smith  v.  Emigrant 
Bank  (1888),  17  N.  Y.  St.  Bep.  852;  Owings  v.  Rhodes  (1886),  65 
Md.  408;  Willison  v.  Salmon  (1889),  45  N.  J.  Eq.  257. 

"Westervelt  v.  Ackerman  (1835),  2  Green  N.  J.  325;  ScBooJ 
District  v.  Weston  (1875).  31  Mich.  86. 
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in  favour  of  the  applicant."  As  to  interpleader  statutes 
it  has  been  said  that,  as  they  provide  an  inexpensive  and 
speedy  mode  for  the  litigation  and  settlement  of  contro- 
versies, of  the  nature  under  discussion,  the  remedy  should 
not  be  so  restricted  or  clogged  by  technical  qualifications, 
as  to  deprive  it  of  any  of  the  advantages  intended  to  be 
secured  under  a  just  and  liberal  construction  and  applica- 
tion.i'  In  England  it  has  been  stated  that,  the  authorities, 
the  history  of  the  lavf,  and  the  modifications  which  have 
taken  place  in  interpleader  show,  that  eminent  judges  have 
been  of  opinion  that  the  scheme  of  legislation  has  been 
to  remove  the  restrictions  which  fonmerly  existed,  and  to 
give  a  wider  jurisdiction  to  the  courts;^"  and  as  to  sheriff's 
interpleader  that  the  courts  are  now  disposed  to  be  more 
liberal  thari  when  the  Act  was  first  enacted.'' 

Belief  is  discretionary. — The  English  Interpleader  Act 
of  1831,  and  most  interpleader  codes  which  have  been 
founded  upon  it,  are  not  compulsory,  but  authorize  the 
interposition  of  the  court  at  its  discretion  upon  proper 
occasion,  and  upon  such  terms  as  may  be  just.  The  duty 
of  the  court  is  to  see  that  the  party  applying  for  the  exer- 
cise of  the  discretion  has  not  voluntarily  put  himself  in  the 
situation  from  which  he  calls  upon  the  court  to  extricate 
him.'^  ISi^or  is  it  imperative  on  the  court  to  grant  an  issue, 
when  applied  for  by  a  sheriflE,  it  is  not  a  matter  of  right 
but  of  sound  discretion  under  all  the  circumstances.'"  In 
Ireland  it  has  been  held  that  the  court  is  not  to  be  coerced 
into  granting  an  issue."" 

Interpleader  not  imperative. — When  a  defendant  has 
obtained  an  interpleader  order,  that  a  third  party  claim- 

"  Supreme  v.  Merrick  (1895),  1C3  Mass.  374. 

''  Barnes  v.  New  York  (1882),  27  Hun.  N.  Y.  236. 

"  Ex  p.  Mersey  Docks,  etc.  (1889),  1  Q.  B.  546. 

"Holt  v.  Frost  (1858),  3  H.  &  N.  546;  Darling  v.  CoUatton 
(1883),  10  Ont.  Pr.  110;  Macdonald  v.  Great  North-West  (1894),  10 
Man.  S3. 

"Belcher  v.  Smith  (1832),  9  Bing.  82;  Barry  v.  Mutual  Life 
(1873),  53  N.  Y.  536;  Burritt  v.  Press  Pub.  Coy.  (1898),  25  App. 
DiY.  N.  Y,  141;  Sifford  v.  Beatty  (1861),' 12  Ohio  St.  189. 

"Bain  t.  Funk  (1809),  61  Pa.  St.  185. 

">  Deehan  v.  Lynch,  2  Ir.  Jur.  O.  S.  15. 
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ing  be  substituted  as  defendant  upon  the  original  defen- 
dant paying  the  fund  into  court,  It  is  not  imperative  and 
the  defendant  need  not  take  advantage  of  the  favour 
granted  to  him,  but  may  go-  on  and  defend  the  suit  f'^  nor 
can  a  claimant  oblige  a  stakeholder  to  talce  the  benefit  of 
the  remedy.-^  A  statute  which  allows  a  defendant  to  inter- 
plead, is  not  intended  to  defeat  the  common  law  right  of 
a  defendant,  to  set  up  an  outstanding  superior  title  to  the 
plaintiff,  with  which  he  connects  hijnself.  If  a  defendant 
fail  to  interplead,  his  liability  to  his  bailor,  remains  as  it 
was  without  the  statute. ^^ 

Litigations  involved. — An  interpleader  always  involves 
two  litigations.  First  the  proceeding  in  which  the  appli- 
cant claims  the  right  to  be  relieved  from  his  difficulty,  and 
this  may  be,  either  an  original  proceeding  commenced  by 
him,  or  it  may  arise  out  of  an  action  already  commenced 
by  one  of  the  claimants.  Secondly,  the  contest  which 
is  directed  between  the  claimants.  The  subject  of  these 
litigations  are  wholly  separate  and  distinct,  they  require 
separate  allegations  and  separate  proofs.  It  follows,  there- 
fore, that  if  the  applicant  be  entitled  to  an  interpleader 
the  court  will  never  retain  him  in  the  litigation,  or  proceed 
in  his  presence  to  determine  the  rights  of  the  adverse 
claimants.^'' 

Origin  of  the  remedy. — The  remedy  has  an  Anglo-Saxon 
origin.  Courts  of  Law  in  England  from  a  very  early  date, 
awarded  within  a  narrow  range  relief  by  way  of  '  enter- 
pleader,'  as  it  was  then  termed.  The  practice  and  prin- 
ciples of  interpleader  seem  to  have  been  adopted  by  the 
court  of  Chancery  in  England,  at  a  date  subsequent  to  their 
origin  in  courts  of  law.  The  court  of  Chancery  followed  to 
some  extent  the  analogies  of  the  law,  but  extended  the 
relief  to  a  much  wider  range  of  cases.  Although  the  pro- 
cedure at  common  law  afterwards  became  obsolete,  the  fun- 

^^  Neill  V.  Wuest  (1861),  17  Abb.  N.  Y.  319. 
^Harrison  v.  Forster  (1836),  4  Dowl.  558. 
'■=  Behr  v.  Gerson  (1891),  95  Ala.  438. 

^Perkins  v.  Trippe  (1869),  40  Ga.  225;  Owings  v.  Khodes  (1886), 
65  Md.  408;  Roselle  v.  Bank  (1893),  119  Mo.  84. 
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damental  principles  on  which  it  was  founded  continue  to 
be  applied  in  courts  of  equity,  and  are  the  basis  of  the 
interpleader  statutes  which  have  since  been  enacted  in  .var- 
ious countries.  Eeference  will  therefore  be  made  to  inter- 
pleader, first  in  courts  of  law,  second  in  courts  of  equity, 
and  third  under  interpleader  statutes. 

In  courts  of  law  before  1831. — Interpleader  at  law  in 
English  courts  was  awarded  where  there  was  a  joint  bail- 
ment by  both  claimants,  or  where  a  chattel  had  come  to  a 
man's  possession  by  accident,  and  in  a  few  other  special 
cases. ^^  The  subject  in  its  narrow  range  at  law  was  greatly 
elaborated  and  abounded  with  technical  terms  and  plead- 
ings.^^ 

The  practice  of  depositing  deeds  and  other  chattels,  in 
the  hands  of  a  third  person,  to  await  the  doing  of  some 
act  upon  which  they  were  to  be  redelivered  to  one  or  other 
of  the  parties,  gave  occasion  to  many  actions  of  detinue, 
against  the  depositary,  whenever  the  crises  happened  for 
their  being  demandable. 

If  one  action  of  detinue  were  brought  for  such  deeds  or 
chattels  the  defendant  might  plead  for  his  protection  that 
they  were  delivered  to  him  by  the  plaintiff  and  a  third  party 
upon  certain  conditions,  and  that  he  did  not  know  whether 
the  conditions  were  j)erformed,  wherefore  he  prayed  'gar- 
nishment,' as  it  was  called,  that  the  third  party  might  be 
summoned  to  show  whether  they  had  been  performed; 
thereupon  a  scire  facias  issued  against  the  third  party,  who, 
under  the  name  of  garnishee  became  defendant  to  the. suit 
in  the  place  of  the  first  defendant,  the  latter  being  then 
considered  out  of  court,  as  he  either  brought  the  subject 
matter  into  court,  or  held  it  to  deliver  to  the  person 
entitled. -" 

If  two  actions  were  brought  for  the  deed,  one  by  each 
of  the  parties  who  concurred  in  the  bailment,  the  recourse 

^'  See  for  this  and  the  foUowiDg  paragraphs  Reeve's  History  of 
the  English  Law,  Pialason's  Edit.,  Vol.  2,  p.  635  et  seq.  Russell  v. 
Church  (1870),  65  Pa.  St.  9;  Bridge  v.  Martin,  3  West.  Law  Monthly 
(Ohio)   20. 

"  Viner's  Ab.  (1753),  Vol.  9,  pages  419-440. 

"Rich  V.  Aldred  (1704),  6  Mod.  216. 
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of  the  defendant  was  in  praying  that  the  two  plaintiffs 
might  interplead.  The  plaintiff  whose  suit  was  of  the  prior 
date  was  made  plaintiff,  if  they  were  of  the  same  date  the 
plaintifE  was  he  who  first  came  and  demanded  an  answer, 
or  the  court  as  it  pleased  might  assign  either  to  be  plain- 
tiff. 

The  reason  for  the  relief,  was  that  a  mere  depositary 
of  a  deed,  which  he  held  as  trustee  for  two  persons,  should 
not  be  harrassed  by  both,  but  should  be  allowed  to  call  on 
the  court  to  award  that  they  contest  the  right  to  the  deed 
between  themselves. 

If  the  depositary  might  be  liable  to  both  parties,  he 
could  not  have  the  privilege,  but  was  left  to  defend  both 
actions  as  best  he  could.  It  was  said  that  if  he  chose  to 
charge  himself  with  several  bailments,  it  was  his  own  folly 
and  he  must  abide  by  it.  If  two  actions  were  brought  for 
title  deeds,  one  by  the  heir  who  was  entitled  to  the  land, 
and  one  by  a  bailor  upon  a  bailment  to  re-delivcr  to  him, 
interpleader  would  not  lie  becatise  the  defendant  was  liable 
to  both  plaintiffs. 

There  must  have  been  privity  between  the  two  parties 
claiming  the  thing  in  question,  or  the  defendant  could  not 
have  garnishment  if  sued  by  one  only,  or  interpleader  if 
sued  by  both.  The  defendant  must  always  have  alleged 
privity  in  the  bailment,  although  sometimes  privity  in  the 
detinue  was  held  sufficient. 

If  the  chattel  hdd  come  to  the  possession  of  the  defen- 
dant by  finding,  it  was  the  practice  to  allow  him  to  inter- 
plead, although  there  was  no  joint  bailment,  and  might  be 
no  privity  between  the  claims. 

In  some  cases,  notwithstanding  the  rules  as  to  privity 
and  double  liability,  the  courts  were  inclined  to  award  an 
interpleader  to  prevent  a  multiplicity  of  suits.  It  was 
argued  that  both  plaintiffs  could  not  be  entitled  to  the 
same  deeds,  and  that  although  one  plaintiff  might  recover 
them,  the  other  plaintiff  would  still  have  his  action  for 
them,  which  circuity  would  be  avoided  by  an  interpleader. 
So,  if  the  defendant  pleaded  that  the  two  plaintiffs  joined 
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in  the  bailment^  and  denied  a  several  bailment  as  alleged 
by  them,  the  court  would  not  go  behind  his  allegations 
but  woTild  suffer  the  defendant  to  have  an  interpleader. 

If  a  defendant  prayed  garnishment,  and  afterwards  the 
garnishee  brought  an  action  of  detinue  against  him,  inter- 
pleader would  not  lie  on  the  motion  that  the  defendant  was 
out  of  court  by  the  garnishment.  The  opposite  was  also 
held. 

If  the  two  actions  were  brought  in  different  counties,  it 
was  held  at  one  time,  that  the  defendant  might  have  inter- 
pleader, and  on  another  occasion  that  he  might-  not;  there 
was  also  the  same  uncertainty  if  the  bailments  were  alleged 
in  diilerent  counties.  Afterwards  it  was  agreed  that  the 
defendant  might  have  relief,  upon  the  idea  that  the  detinue, 
and  not  the  bailment,  was  the  point  of  the  action. 

Interpleader  was  allowed  in  some  few  other  actions  be- 
sides that  of  detinue.  When  two  writs  of  quare  impedit 
Vi'cre  brought  for  the  same  avoidance;  as  where  two  patrons 
each  offered  to  a  bishop,  a  different  person  for  the  same 
vacant  ecclesiastical  office,  the  bishop  might  be  relieved  by 
an  interpleader.  So,  where  two  guardians  each  claimed  an 
infant's  person,  the  person  in  possession  might  be  awarded 
an  interpleader,  but  not  if  he  had  taken  the  ward  away 
from  his  guardian.  And  lastly  if  a  person  were  found  by 
office  to  be  an  heir  of  a  tenant  of  the  king  in  one  county, 
and  another  were  found  such  in  another  county,  it  was 
the  practice  that  interpleader  be  awarded  before  either 
had  livery,  that  is  possession  of  the  lands  on  becoming  of 
age. 

From  this  description  of  the  process  of  interpleader  at 
common  law  it  is  obvious  that  in  its  narrow  range,  it 
afforded  no  relief  in  a  great  variety  of  cases.  Finally,  when 
the  action  of  trover,  in  which  interpleader  did  not  lie  at 
law,  took  the  place  of  detinue,  this  process  became  of  little 
practical  advantage  in  the  years  preceding  183],  when  the 
first  interpleader  statute  was  enacted. 

In  1831,  it  was  said  in  England  by  the  Lord  Chancellor 
of  that  date  '  a  much  more  convenient  mode  of  dealing  with 
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conflicting  claims  has  succeeded  to  interpleader  at  law, 
namely,  that  by  which  the  stakeholder  says  to  the  claimant 
whose  title  he  considers  the  best,  take  the  goods  but  give 
me  an  indemnity.  Although  the  stakeholder  lends  his 
name  to  the  action,  the  real  defendant  is  the  person  who 
has  given  the  indemnity.  This  arrangement  produces 
the  whole  eflrect  of  an  interpleader  at  law,  or  in  equity, 
and  the  action  is  tried  once  for  all,  and  although  the  nom- 
inal parties  are  the  stakeholder  and  one  of  the  claimants, 
the  real  parties  are  the  two  conflicting  claimants.  This 
course  has  put  an  end  to  interpleader  at  law,,  and  what  now 
remains  is  only  to  be  found  in  the  court  of  Chancery.'  ^" 

In  Upper  Canada  before  the  court  of  Chancery  was 
established  in  1837,  it  was  said  that  there  was  no  means 
whatever,  by  which  relief  could  be  had,  other  than  the 
formal  proceedings  by  garnishment  or  interpleader  at  law.^* 

In  Pennsylvania  it  was  enacted  in  1836  that  the  court 
of  Common  Pleas  should  have  the  power  and  jurisdiction 
of  Courts  of  Chancery  with  regard  to  persons  requiring 
relief  by  way  of  interpleader.'" 

In  Courts  of  Chancery. — The  court  of  Chancery  in  Eng- 
land at  an  early  date  assumed  concurrent  jurisdiction  with 
courts  of  common  law  in  administering  relief  by  way  of 
interpleader.  The  narrow  range  within  which  the  legal 
remedy  was  awarded,  rendered  it  quite  inadequate  at  law, 
and  finally  it  seems  to  have  disappeared.  Courts  of  equity 
therefore,  following  to  some  extent  the  analogies  of  the 
law,  extended  this  remedy  to  a  much  wider  range  of  cases, 
and  have  continued  so  to  do.  It  was  said  that  in  looking 
at  the  rules  of  interpleader  at  law,  you  discovered  the  prin- 
ciples which  govern  the  court  of  Chancery.**^ 

The  principles  of  interpleader  as  followed  in  the  court 
of  Chancery  in  England  were  early  carried  a.cross  the  Atlan- 
tic, and  have  ever  since  been  consistently  followed  in  all 

""Pearson  v.  Cardon  (1831),  2  Euss.  &  M.,  p.  613. 

="1  Upper  Canada  Jurist,  33. 

=»Pa.  P.  L.   (1836)  789,  sec.  13. 

"'Pearson  v.  Cardon  (1831),  2  Russ.  &  M.  613. 
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the  courts  of  all  the  various  States  and  Territories  of  the 
American  Union,  in  which  equitable  relief  is  administered. 
Principles  of  interpleader  in  equity. — The  essential  prin- 
ciples of  interpleader  in  equity,  may  be  summarized  in  a 
paragraph  as  follows:  The  Jurisdiction  of  courts  of  equity 
to  grant  relief  by  interpleader  is  properly  applied  to  cases 
where  two  or  more  persons,  in  some  manner  of  privity, 
severally  claim  the  same  debt,  duty  or  property,  under  dif- 
ferent titles  or  in  separate  interests,  from  another  person, 
who  not  claiming  any  title  or  interest  therein  himself,  and 
not  having  incurred  any  independent  liability  to  either  of 
the  claimants,  and  not  knowing  to  which  of  them  he  ought 
of  right  to  render  the  debt  or  duty  claimed,  or  to  deliver 
the  property  in  his  custody,  and  being  unwilling  to  take  the 
risk  of  deciding  between  the  claimants,  is  either  molested 
by  an  action  or  actions  brought  against  him,  or  fears  that 
he  may  suffer  injury  from  the  conflicting  claims  of  the 
parties.  The  protection  of  the  court  is  therefore  sought 
on  the  most  obvious  equity,  that  the  claimants  should  be 
put  to  litigate  and  settle  the  contest  between  themselves 
without  involving  the  applicant  in  a  dispute,  in  which  he 
is  not  interested  to  any  greater  extent  than  as  a  mere 
stakeholder,  and  to  prevent  him  from  being  compelled  to 
pay  or  deliver  the  thing  claimed  to  both  the  claimants,  as 
well  as  from  the  vexation  attending  upon  the  suits  which 
are  or  possibly  may  be  instituted  against  him.  The  court 
must  be  invoked  promptly  before  any  judgment  against  the 
applicant  has  been  recovered,  and,  as  he  is  seeking  a  favour 
in  asking  protection  the  court  will  not  permit  the  proceed- 
ings to  be  used  collusively  to  give  an  advantage  to  either 
claimant,  nor  will  it  permit  the  applicant  to  delay  the  pay- 
ment of  money  due  from  him  by  suggesting  a  doubt  to 
whom  it  is  due,  therefore  the  applicant  must  annex  an 
affidavit  to  his  proceedings  that  there  is  no  collusion  be- 
tween him  and  any  of  the  parties,  and  if  any  money  is 
due  from  him  he  must  bring  it  into  court,  or  at  least  offer 
to  do  so.  Under  these  circumstances  the  court  will  take 
such  action  as  will  protect  the  stakeholder  without  delay, 
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leaving  the  parties  disputing  to  litigate  between  themselves 
as  to  their  rights.'^ 

Four  conditions. — From  this  description  of  equitable  in- 
terpleader it  will  be  seen  that  four  conditions  must  ordin- 
arily exist  before  the  remedy  will  lie: — (1)  the  same  thing, 
debt  or  duty  must  be  claimed  by  both  or  all  of  the  parties 
against  whom  the  relief  is  demanded;  (3)  all  the  adverse 
titles  or  claims  must  be  dependent  or  derived  from  a  com- 
mon source;  (3)  the  person  seeking  relief  must  not  have, 
nor  claim  any  interest  in  the  subject  matter;  and,  (4)  he 
•must  have  incurred  no  independent  liability  to  either  of 
the  claimants,  that  is,  he  must  stand  perfectly  indifferent 
between  them  in  the  position  merely  of  a  stakeholder.^" 

"''Langston  v.  Boylston  (1793),  2  Ves.  Jun.  191;  Dungey  v. 
Angove  (1794),  2  Ves.  Jun.  304;  Angell  y.  Hadden  (1808),  15  Ves. 
Jun.  244;  Jlorgan  v.  Marsack  (1816),  2  Mer.  107;  Crawshay  v. 
Thornton  (1837),  2  Myl.  &  Cr.  1;  Glyn  v.  Duesbury  (1840),  11  Sim. 
139;  Crawford  v.  Fisher  (1842),  1  Hare  436;  Jones  v.  Thomas  (1854). 
4  Myl.  &  Cr.  186;  Nelson  v.  Barter  (1864),  2  H.  &  M.  334;  Killian  v. 
Ebbinghaus  (1883),  110  XJ.  S.  568;  Hayes  v.  Johnston  (1842),  4 
Ala.  267;  Gibson  v.  Goldthwaite  (1845),  7  Ala.  281;  Temple  v.  Law- 
son  (1857),  19  Ark.  148;  South  Western  v.  Benson  (1896),  63  Ark. 
288;  Pfister  v.  Wade  (1880),  56  Cal.  43;  Richardson  v.  Belt  (1898), 
13  App.  Cas.  D.  C.  197;  Strange  v.  Bell  (1852),  11  Ga.  103;  Adams 
V.  Dixon  (1856),  19  Ga.  513;  Burton  v.  Black  (1861),  32  Ga.  53; 
Perkins  v.  Trippe  (1869),  40  Ga.  225;  Schneider  t.  Seibert  (1869),  50 
111.  284;  Newhall  v.  Kastens  (1893),  70  111.  156;  Cogswell  v.  Arm- 
strong (1875),  77  111.  139;  Morrill  v. -Manhattan  (1898),  82  111.  App. 
410;  Moore  v.  Partlow  (1899),  84  III.  App.  361;  Louisiana  v.  Clark 
(1883),  16  Fad.  K.  Lou.  20;  Lambert  v.  Penn  Mutual  (1898),  50  La. 
Ann.  1027;  National  v.  Lanahan  (1883),  60  Md.  477;  Cobb  v.  Rice 
(1881),  130  Mass.  231;  Fairbanks  v.  Belknap  (1883),  135  Mass.  179; 
Michigan  v.  White  (1880),  44  Mich.  25;  Yarborough  v.  Thompson 
(1844),  3  S.  &  M.  (Miss.)  291;  Browning  v.  Walkins  (1848),  10  S.  & 
M.  (Miss.)  482;  Brown  v.  Bacon  (1854),  27  Miss.  589;  Hyman  v. 
Cameron  (1872),  46  Miss.  725;  Snodgrass  v.  Butler  (1876),  54  Miss. 
45;  Kring  v.  Green  (1846),10  Mo.  195;  Orr  v.  Larcombe  (1879),  14 
Nev.  53;  Farley  v.  Blood  (1854),  30  N.  H.  354;  Mount  Holly  v. 
Ferree  (1864),  17  N.  J.  Eq.  117;  Leddel  v.  Starr  (1869),  20  N.  J.  Bq. 
274;  Mcwhirter  v.  Halsted  (1885),  24  Fed.  R.  N.  J.  828;  Atkinson 
V.  Manks  (1823),  1  Cowen  N.  Y.  691;  Mohawk  v.  Clute  (1834),  4 
Paige  N.  Y.  384;  Beck  v.  Stephani  (1854),  9  How.  N.  Y.  193;  Crane 
V.  McDonald  (1890),  118  N.  Y.  648;  North  Pacific  v.  Lang  (1895), 
42  Pac.  Rep.  799  (Oregon);  Wallace  v.  Clingen  (1848),  9  Pa.  St.  51; 
Philadelphia  v.  Clarke  (1881),  15  Phila.  Pa.  289;  Moore's  Petition, 
7  Kulp.  Pa.  97;  Zachray  v.  Gregory  (1870),  32  Texas  452;  Chesa- 
peake v.  Paine  (1877),  29  Gratt.  Va.  502. 

»» Wells  V.  Miner  (1885),  25  Fed.  Kep.  533  (Cal.);  Commercial  v. 
Newman  (1894),  55  111.  App.  534. 
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Tendency  to  extend  the  remedy. — It  will  be  found  that 
these  four  conditions  have  been  consistently  required  in  all 
courts  where  interpleader,  founded  upon  equitable  prin- 
ciples, is  awarded.  Frequently,  however,  the  courts  have 
construed  them  as  liberally  as  possible  in  favour  of  the 
applicant.  Under  many  interpleader  Acts  and  Codes,  and  in 
decisions  upon  them,  it  will  be  found,  that  these  conditions 
have  been  considerably  broadened  in  favour  of  persons  seek- 
ing relief.  Condition  2  liaa  by  some  statutes  been  dispensed 
with,  follovving  the  English  Act  of  1860,  which  provides 
that  the  titles  need  not  have  a  common  origin,  but  may 
be  adverse  to  and  independent  of  one  another.  Condition 
3  has  been  enlarged  so  that  interpleader  will  be  allowed 
although  the  applicant  has  an  interest  for  costs  or  charges, 
as  in  the  case  of  a  warehouseman  charging  for  storage. 
Condition  4  has  been  modified,  so  that  an  issue  will  be 
directed  between  the  claimants  to  decide  the  title  to  the 
subject  matter,  while  any  claim  outside  that  of  title  will 
be  preserved  to  the  party  asserting  it. 

No  interpleader  when  another  remedy  exists.  —  When 
the  plaintiff  has  a  complete  protection  at  law,  a  bill  of 
interpleader  will  not  lie,  it  lies  only  when  he  can  be  pro- 
tected in  no  other  way,  from  an  unjust  litigation  in  which 
he  has  no  interest,  or  where  the  legal  remedy  is  inade- 
quate.^* Thus,  where  the  applicant  and  claimants  are  all 
parties  in  the  same  suit,  previously  instituted,  in  which 
all  the  rights  can  be  determined,  interpleader  will  not  lie."'"' 
But,  when  one  claimant  sues  both  the  stakeholder  and  the 
other  claimant,  the  defendant  stakeholder  will  be  allowed 
to  pay  the  fund  into  court  and  to  withdraw  from  the  action, 

"  Bedell  v.  Hoffman  (1830),  2  Pal.  N.  Y.  199;  Bleeker  v.  Graham 
(1836),  2  Ed.  Oh.  N.  Y.  U47;  Dry  Dock  v.  Can-  (1847),  2  Barb.  X. 
Y.  60;  Hathaway  v.  Foy  (1867),  40  Mo.  540;  Oil  Run  v.  Gale  (1873), 
6  W.  Va.  525;  New  York  v.  Haws  (1873),  35  N.  Y.  Sup.  Ct.  372: 
Bird  y.  Fak  (1861),  2  Finn.  Wis.  69;  McDonald  t.  Allen  (1875),  37 
AAMs.  108;  Long  v.  Bark^-r  (1877).  85  111.  431;  Fitts  y.  Shaw  (1900), 
46  Atl.  42  (R.  I.);  Henry  v.  Glass  (1885),  2  Man.  97. 

"Lloyd  y.  Tench  (1750),  2  Yes.  Sen.  213;  Sieveking  y.  Behrens 
(1837),  2  M.  &  0.  581;  Badeau  y.  Rogers  (1830),  2  Pai.  N.  Y.  209; 
AVilliams  y.  Wright  (1857),  20  Tex.  499;  Evans  y.  Matlack  (1871), 
8  Phila.  Pa.  271. 
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while  the  plaintiff  and  the  other  defendant  will  be  directed 
to  litigate  their  rights  by  themselves. ^'^ 

Sometimes  the  court,  while  holding  that  a  bill  is  not 
proper  as  a  bill  of  interpleader,  will  retain  all  the  parties 
in  the  litigation  and  endeavour  to  work  out  full  and  com- 
plete justice  between  them.^' 

If  the  applicant  has  notice  that  the  claimants  propose  to 
litigate  the  matter  between  themselves,  his  application  for 
an  interpleader  will  be  refused.''* 

Origin  of  first  interpleader  statute. — The  first,  of  all  in- 
terpleader statutes,  was  enacted  in  1831  by  the  British 
Parliament.'^  It  seems  to  have  had  its  inxmediate  origin 
through  the  report  of  a  royal  commission  appointed  in 
1829,  to  enquire  into  the  practice  and  proceedings  of  the 
English  courts  of  common  law.  In  introducing  their  re- 
port the  commissioners  said : — '  We  shall  submit  the  exped- 
iency of  investing  courts  of  common  law  with  several  new 
powers  of  a  summary  or  equitable  character,  calculated  to 
economize  both  time  and  expense,  and  prevent  unnecessary 
resort  to  the  aid  of  courts  of  equity.'  The  report  deals  with 
several  subjects,  and  has  the  following  with  regard  to  inter- 
pleader.*" 

'By  the  common  law,  if  two  persons  deposited  deeds 
with  a  third,  to  be  redelivered  according  to  the  terms  of 
an  agreement,  and  one  of  them  brought  an  action  of  detinue 
against  the  depositary,  the  latter  by  a  process  called  gar- 
nishment, which  is  in  effect  a  notice,  might  compel  the 
other  depositor  to  appear  and  become  defendant  in  the 
action  in  his  stead;  and  if  a  person  were  sued  in  separate 
actions  of  detinue  by  two  depositors  upon  such  a  deposit, 
or  by  any  two  persons  claiming  to  be  the  owners  of  goods 

'«^tna  V.  United  States  (1885),  25  Fed.  Kep.  531  (N.  Y.);  Lane 
V.  New  York  Life  (1890),  56  Hun.  N.  Y.  92. 

"Hollister  v.  Lefevre  (1868),  35  Conn.  461;  Blair  v.  Porter 
(3861),  13  N.  J.  Eq.  267;  Hatfield  v.  McWhorter  (1869),  40  Ga.  269; 
see  also  Slowraan  v.  Back  (1832),  3  B.  &  Aid.  103;  and  New  York 
Code,  sec.  820. 

==  Diplock  V.  Hammond  (1853),  23  L.  J.  Ch.  550. 

=°1  &  2,  William  lA'.  (1831),  c.  58. 

"  Commissioners'  2nd  Report  (26th  Feby.,  1830),  p.  24. 
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wliich  he  had  found,  he  might  allege  the  deposit  or  finding, 
on  the  record,  and  co-mpel  them  to  interplead.  But  as  the 
proceedings  by  garnishment  and  interpleader  were  not 
allowed  in  any  personal  action,  except  that  of  detinue,  a 
form  which  has  of  late  fallen  much  into  disuse,  no  practical 
advantage  has  been  derived  from  them  in  modern  times. 
The  only  course  now  resorted  to  for  the  relief  of  a  person 
sued  or  in  danger  of  being  sued  by  several  claimants,  is 
that  of  filing  a  bill  to  compel  the  parties  by  the  authority 
of  a  court  of  equity  to  interplead  at  law.  Thus  a  distinct 
suit  is  instituted  in  a  court  which  has  no  cognizance  of  the 
legal  remedy  of  the  parties,  for  the  purpose  of  obtaining 
an  order  with  reference  to  proceedings  at  law.' 

The  report  then  recommended  a  new  summary  proceed- 
ing, and  suggested  what  in  substance  is  the  enactment 
which  became  law  in  England  on  the  20th  October,  1831, 
and  which  appears  in  the  statute  book  of  1  &  3  William 
ly.  as  chapter  58.''^ 

England  and  Ireland. — The  English  Act  of  1831  allowed 
relief,  only  to  a  person  who  had  been  sued  by  one  of  the 
claimants,  and  to  sheriffs  and  like  officers.  In  1860  the 
Common  Law  Procedure  Act  made  several  important 
changes  in  the  principles  and  procedure,  the  most  import- 
ant being  that  the  titles  of  the  claimants  need  no  longer 
be  connected.*^  When  the  English  Judicature  Practice  was 
codified  in  1873,  a  rule  was  framed  which  made  the  proce- 
dure and  practice  of  interpleader  used  by  courts  of  com- 
mon law  under  the  Acts  of  1831  and  1860  applicable  to 
all  the  courts.*'  As  this  remedy  could  only  be  used  by  de- 
fendants, it  was  provided  in  the  Judicature  Act  itself,  that 
if  a  debtor,  trustee,  or  other  person  liable  in  respect  of  a 
debt  or  chose  in  action  had  notice  that  an  assignment 
thereof  in  writing  was  disputed  by  the  assignor,  or  any  one 
claiming  under  him,  or  of  any  opposing  and  conflicting 
claims  to  such  debt  or  chose  in  action,  he  might  call  upon 

"  Commissioners'  Second  Report,  p.  76;  for  Act  see  Appendix. 
'-2S  &  24  Vict.   (1860)  c.  126. 
*  Order   I.,   Rule  2  of  187,5. 
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the  several  claimants  to  interplead.**  In  1883  the  rule  of 
1875  was  repealed,  and  a  new  code  embodying  in  substance 
all  the  previous  Acts  -was  adopted,  except  that  it  followed 
the  Chancery  practice  and  allowed  relief  whether  the  appli- 
cant had  been  sued  or  not.*^  Although  this  Code  is  wide 
enough  to  cover  all  cases  proper  for  interpleader,  the 
section  of  the  Judicature  Act  in  relief  of  debtors  and  trus- 
tees is  still  retained. 

The  English  Interpleader  Act  was  adopted  in  Ireland 
in  1846,  and  the  present  English  code  in  1891. 

In  the  United  States. — In  the  United  States,  provisions 
founded  on  the  English  Act  of  1831  were  soon  adopted;  in 
Pennsylvania  in  1836;  and  in  New  York  in  1851.  The  fol- 
lowing other  States  and  Territories  have  also  provisions  for 
interpleader  in  their  statute  books:  Alabama,  Alaska,  Ar- 
kansas, California,  Colorado,  Connecticut,  Delaware,  Geor- 
gia, Hawaiian  Islands,  Idaho,  Indiana,  Indian  Territory, 
Iowa,  Kansas,  Massachusetts,  Minnesota,  Mississippi,  Mon- 
tana, Nebraska,  Nevada,  North  Carolina,  North  Dakota, 
Ohio,  Oklahoma,  Oregon,  South  Carolina,  South  Dakota, 
Tennessee,  Utah,  Vermont,  Virginia,  Washington,  West  Vir- 
ginia, Wisconsin,  and  Wyoming.  None  of  the  provisions  in 
the  United  States  are  as  comprehensive  as  the  present  Eng- 
lish Eules,  but  all  of  them  are  based  upon  the  parent  Eng- 
lish Act.*" 

In  Canada. — In  Canada  interpleader  statutes  providing 
for  the  relief  of  stakeholders  and  sheriffs,  founded  on  the 
English  Act  of  1831,  are  in  force,  in  Nova  Scotia,  New- 
Brunswick,  Prince  Edward  Island,  Ontario,  Manitoba,  the 
North- West  Territories  and  British  Columbia.  .Quebec  is 
the  only  exception.  Newfoundland  has  also  a  similar 
statute.  Ontario  has  been  more  enterprising  than  any  other 
section  of  the  world,  in  enacting  interpleader  provisions; 
t?ie  English  Act  was  copied  in  1843,  when  Ontario  was  part 
of  the  Province  of  Canada,  and  in  seventeen  different  years 

"36  &  37  Vict.  c.  66,  s.  25  (6). 

*=  Order  LVII.  of  the  Rules  of  1883. 

*°  See  Appendix.  - 
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since,  additions  or  amendments  or  consolidations  have  been 
placed  upon  the  statute  books. *^ 

Australian  colonies. — In  Australia  interpleader  statutes 
are  in  force  in  Victoria,  New  South  Wales,  Queensland,  and 
also  in  New  Zealand,  all  founded  on  the  English  Act  of 
1831. 

Other  jurisdictions. — The  English  statute  has  also  been 
adopted  in  India,  and  in  the  Bermuda  Islands,  while  a  some- 
what similar  provision  is  found  in  the  Code  of  Japan. 

How  statute  first  regarded. — When  the  Interpleader  Act 
was  adopted  in  England,  it  was  at  first  looked  upon  as  a 
substitute  for  the  mode  of  obtaining  relief  by  a  bill  in 
equity.''*  In  considering  whether  or  not  interpleader  should 
be  granted,  the  courts  of  law  were  guided  by  the  principles 
and  practice  which  governed  in  the  court  of  Chancery  upon 
a  biU  of  interpleader.*" 

The  Interpleader  Codes  adopted  in  the  United  States 
are  also  regarded  in  the  same  way.  Thus  it  has  been  said 
in  New  York  State  that  the  Code  provision  is  only  in- 
tended to  extend  the  powers  formerly  possessed  by  courts 
of  equity  to  the  legal  actions  designated  by  the  Code,  and" 
its  application  has  been  confined  to  the  class  of  cases  in 
which  a  bill  of  interpleader  would  have  accomplished  the 
same  end.'"  The  design  of  the  Code  is  not  to  introduce 
new  cases,  but  merely  to  provide  a  summary  proceeding 
when  interpleader  is  proper.''^ 

The  right  of  a  defendant  under  the  New  York  Code  to 
compel  rival  claimants  to  be  brought  into  an  action  by 
motion,   depends  upon  the   same  principles   as  the   right 

"  See  Appendix. 

"Frost  V.  Hey  wood  (1843),  2  Dowl.  N.  S.  801;  Slaney  x.  Sidnev 
(1845),  14  M.  &  W.  800. 

"Patorni  v.  Campbell  (1843),  12  M.  &  W.  277;  Lindsev  v. 
Barron  (1848),  6  C.  B.  291;  Lazarus  v.  Harris  (1888),  9  New  South 
Wales  1  and  8. 

°°  Hornby  v.  Gordon  (1862),  9  Bosw.  N.  Y.  656;  Pustet  v. 
Flannelly  (1880),  60  How.  N.  Y.  67;  Howe  v.  Gifeord  (1873),  66 
Barb.  N.  Y.  597;  Windecker  v.  Mutual  Life  (1896),  12  App.  Div.  N. 
Y.  73;  Kellogg  v.  Freeman  (1874),  50  Miss.  127;  Dodds  t.  Gregory 
(1883),  61  Miss.  351;  Coleman  v.  Chambers  (1900),  29  So.  K.  58  (Ala..) 

"  Delancy  v.  Murphy  (1881),  24  Hun.  N.  Y.  503. 
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to  maintain  a  bill  or  action  of  interpleader;^^  the  principles 
which  govern  both  are  alike ;^'  and  when  neither  the  Code 
itself,  nor  a  decision  under  it,  prescribe  a  rule,  that  which 
governs  a  bill  of  interpleader  affords  the  guide  in  the 
statutory  proceeding.^* 

Later  view  in  England In  England,  the  rule  of  not 

making  an  order,  unless  the  court  of  Chancery  would  under 
the  like  circumstances  have  admitted  an  interpleader  bill, 
was  by  degrees  departed  from.  It  was  said  that  courts  of 
law  should  not  be  fettered  by  the  rules  of  equity,  when  the 
Interpleader  Act  gave  jurisdiction  to  do  what  was  just 
and  reasonable.  The  result  was,  that  courts  of  law  took  a 
wider  and  more  liberal  jurisdiction  in  interpleader  and  gave 
relief,  although  the  applicant  had  come  under  personal  lia- 
bility to  one  of  the  claimants,  independently  of  the  question 
of  property.  In  1860  the  jurisdiction,  as  already  pointed 
out,  was  further  widened  by  statute,  which  allows  the  claims 
to  be  adverse  and  independent.^' 

Statute  does  not  oust  equitable  remedy. — Where  courts 
of  Chancery  have  existed  separate  and  distinct  from  courts 
of  law,  the  existence  of  an  interpleader  statute  governing 
the  proceeding  in  courts  of  law,  has  been  held  not  to  oust 
or  take  away  the  concurrent  jurisdiction  of  the  court  of 
Chancery.  A  court  of  equity  if  first  resorted  to  would  not 
refuse  to  entertain  a  bill  of  interpleader,  although  a  court 
of  law  might  have  been  resorted  to  on  the  facts  stated."" 

It  has  been  recently  held  in  Illinois  that  a  bill  of  inter- 
pleader will  be  sustained,  notwithstanding  the  fact  that 
the  party  may  protect  himself  by  defending  in  the  suit 
previously  begun,  and  in  all  others  that  may  be  brought 
against  him.'' 

==  Du  Bois  V.  Union  (1895),  89  Hun.  N.  Y.  382. 

»=Cronin  v.  Cronin  (1886),  3  How  Pr.  N.  Y.  184. 

"  Patterson  v.  Perry  (1857),  14  How.  N.  Y.  505. 

^^  Tanner  v.  European  Bank  (1850),  L.  R.  1  Ex.  26];  Best  v. 
Hayes  (18631,  1  H.  &  O.  718;  See  also  Pustet  v.  Flannelly  (1880), 
GO  How.  N.  Y.  67. 

™  Oriental  v.  Nicholson  (1857),  3  Jur.  N.  S.  857;  Beck  v.  Stephani 
(1854),  9  How.  N.  Y.  193;  Patterson  v.  Perry  (1857),  14  How.  N.  Y. 
505;  Penn  v.  Watson  (1875),  2  W.  N.  C.  Pa.  485. 

"  National  v.  Platte  (1894),  54  111.  App.  483. 

M.L.I.  2 
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"Where  courts  of  law  and  equity  are  fused,  and  equit- 
able principles  are  followed  in  the  consolidated  court,  the 
rule  is  clear  that  interpleader  statutes  are  not  at  all  to 
limit  or  affect  the  equitable  Jurisdiction  of  the  court  to 
entertain  an  interpleader  suit  or  action.  Such  statutes 
merely  furnish  another  special,  cumulative  and  concurrent 
remedy,  summary  in  its  operation,  and  they  do  not  alter 
the  settled  doctrines  concerning  interpleader.  The  statu- 
tory remedy  is  a  mere  substitution  for  the  equitable  remedy, 
in  the  kinds  of  actions  to  which  it  applies.^* 

When  statute  must  be  used. — It  must  be  remembered, 
however,  that  because  the  statutory  provision  is  sununary 
and  convenient,  whenever  the  applicant  can  avail  himself  of 
it,  he  will  not  be  allowed  to  impose  larger  costs  upon  the 
fund  or  subject  matter,  by  a  bill  or  an  action  of  inter- 
pleader.'*" 

Modern  action  of  interpleader.  —  Where  the  statutory 
provisions  governing  interpleader  are  so  extensive  as  to 
practically  cover  all  cases  in  which  interpleader  is  allowed 
in  modern  times,  as  is  the  case  in  England,  Ontario  and 
some  other  jurisdictions,  it  would  seem  that  an  action  of 
interpleader  is  hardly  necessary.  It  is  to  be  noted,  however, 
that  there  is  nothing  in  any  of  the  existing  interpleader 
statutes  forbidding  an  action  of  interpleader.  It  has  been 
held  in  Ontario,  in  a  sheriff's  ease,  that  if  there  is  no  sum- 
mary remedy  in  any  particular  case,  the  court  may  allow 
him  to  avail  himself  of  the  old  equitable  jurisdiction,  and 
permit  him  to  bring  an  action  of  interpleader.'^" 

Under  many  Interpleader  Codes  it  is  only  where  he  has 
become  a  defendant  in  an  action,  that  a  stakeholder  can 
make  use  of  the  summary  statutory  remedy,  and  when  that 
is  the  case,  and  he  is  threatened  by  rival  claimants  who  do 

'^Beck  V.  Stephani  (1854),  9  How.  N.  Y.  193:  Patterson  v.  Perrv 
(1857),  14  How.  N,  Y.  505;  Cronin  v.  Orouin  (1886),  3  How.  Pr.  N. 
Y.  184;  Du  Bois  v.  Union  (1895),  89  Hun.  N.  Y.  382;  Brock  v. 
Southern  Railway  (1895),  44  S.  C.  444;  Board  of  Education  v. 
Scoville  (1874),  13  Kan.  17. 

•"Patterson  v.  Perry  (1857),  14  How.  N.  Y.  505;  lIcKay  v. 
Draper  (1863),  27  N.  Y.  256;  Henderson  v.  Watson  (1876),  23  Grant 
355  (Ont.). 

"  Standard  v.  Hughes  (1885),  11  Ont.  Pr.  220. 
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not  sue,  the  rule  is  clear,  that  he  can,  and  must  necessarily 
resort  to  a  modern  action  of  interpleader,  framed  like  a 
bill  of  interpleader  in  equity,  if  he  desires  immediate  re- 
lief.^^  This  course  will  also  apply  to  other  cases  where 
relief  cannot  be  had  under  a  statute,  but  where  it  would 
have  been  granted  in  an  interpleading  suit  in  a  court  of 
Chancery. 

Thus,  under  the  Ohio  Code,  which  allows  a  defendant 
to  interplead  only  in  actions  upon  contract  or  for  the  re- 
covery of  personal  property,  it  was  objected  that  an  execu- 
tor, who  had  been  sued  by  the  creditor  of  a  legatee,  and 
from  whom  the  legacy  was  also  claimed  by  the  legatee's 
wife,  could  not  have  the  remedy  because  the  nature  of  the 
action  was  not  covered  by  the  Code.  The  court  allowed  the 
interpleader  suit  to  proceed,  and  in  so  doing  said :  '  The 
case  does  not  fall  within  either  class  named  in  the  Code. 
The  Code  was  intended  as  auxiliary  to  the  Chancery  Prac- 
tice, and  as  directing  the  practice  in  the  particular  classes 
of  cases  named,  but  it  was  not  intended  to  regulate  the 
whole  subject  matter  of  interpleader.  It  has  been  the  com- 
mon understanding  of  the  bench  and  bar,  ever  since  the 
enactment  of  the  Code,  that  the  equitable  action  of  inter- 
pleader still  survives.'"^ 

In  California,  Georgia,  Idaho,  Montana,  Pennsylvania, 
Utah,  and  Washington,  the  Codes  provide  specially  for  an 
action  of  interpleader  in  certa,in  cases. 

It  has  been  suggested  in  ISTew  York  State  that  a  stake- 
holder may,  if  he  so  desires,  maintain  an  action  of  inter- 
pleader, notwithstanding  the  fact  that  he  might  have 
applied  in  a  summary  way  under  the  Code.  The  granting 
of  relief  under  an  interpleader  statute  or  code,  is  always  in 
the  discretion  of  the  court,  and  it  follows,  therefore,  that  the 
only  remedy  strictly  of  right,  to  a  party  sued  by  one  or  more 
of  several  claimants  of  the  same  debt  of  duty,  and  who 
elaims  no  interest  himself,  is  by  an  action  of  interpleader."* 

""Beck  V.  Stephani  (1854),  9  How.  N.  Y.  193;  McKay  v.  Draper 
(1863),  27  N.  Y.  256. 

<■'  First  National  Bank  v.  Beebe  (1900),  56  N.  B.  485  (Ohio). 
"  Barry  v.  Mutual  Life  (1873),  53  N.  Y.  536. 
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Interpleader  by  implication. — There  may  be  interpleader 
JTirisdiction  by  implication.  In  England  the  jurisdiction  in 
interpleader  was  conferred  by  the  Act  on  all  the  courts 
ot  common  law,  while  the  Bankruptcy  Act  of  1869  con- 
ferred on  the  London  Court  of  Bankruptcy  all  the  Juris- 
diction formerljr  possessed  by  the  Superior  Courts  of  Com- 
mon Law;  under  these  circumstances  it  was  held  that  there 
was  jurisdiction  in  the  London  Court  of  Bankruptcy  to 
make  an  interpleader  order."* 

Effect  of  Codification. — In  Ontario,  in  1887,  the  exist- 
ing practice  in  interpleader  was  codified  and  embodied  in 
rules  of  court,  and  the  former  provisions  became  thereby 
superseded.  It  has  been  held  that  these  rules  are  not  to 
be  looked  upon  as  new  laws,  but  as  a  consolidation  of  the 
o]d,  and  unless  a  right  which  existed  under  the  Interpleader 
Act  prior  to  1887  has  been  repealed  by  express  language, 
it  is  to  continue  under  the  general  wording  of  the  rules; 
the  court  remarking  that  it  must  strive  to  construe  the 
rules  so  as  to  continue  the  old  law  in  force. '^'^ 

English  Act  did  not  extend  to  Colonies. — In  England  it 
has  been  held  that  the  Interpleader  Act  does  not  extend  to 
the  colonies.  It  was  said,  that  it  does  not  follow,  because 
the  Legislature  has  chosen  to  intrust  such  extensive  powers 
to  the  judges  of  "Westminster  Hall,  that  the  judges  of  the 
colonial  courts  are  to  be  intrusted  with  the  same  powers. 
This  was  said  in  reference  to  a  case  from  the  Island  of 
Tobago."" 

Multiplepoinding.  — In  Scotland  the  legal  proceeding 
coiTesponding  to  interpleader  is  known  as  multiplepoinding. 
This  term,  meaning  literally  double  distress,  is  perhaps  a 
more  suitable  and  descriptive  name  for  the  remedj',  than  is 
the  English  term  interpleader.  The  Scotch  process  is  of 
equal  antiquity  with  the  English  one,  and  is  dealt  with  by 
statute  as  early  as  158J:."^ 

"  Ex  p.  Sheriff  of  Middlesex  (1879),  10  Chv.  Div.  .Mo 
■«  M'Lauglilin  v.  Hammill  (1892),  22  Out.  493;  Claacv  y.  Young 
(1803),  15  Ont.  Pr.,  p.  251. 

™  Colonial  Bank  v.   Warden  (1846),  10  Jur.   745. 
"'  Act  of  James  VI.  1584,  c.  3. 
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It  may  be  said  that,  while  tlie  chief  end  of  interpleader 
is  to  protect  a  harrassed  stakeholder,  and  incidentally  to 
decide  which  of  the  claimants  is  entitled;  the  object  of 
multiplepoinding  is  to  have  it  decided  which  of  two  or  more 
parties  is  entitled  to  the  property  in  medio,  or  in  what 
proportions  the  fund  is  to  be  divided  among  several  claim- 
ants, and  incidentally  to  relieve  the  person  who  is  subject 
to  a  double  distress  or  double  claim.  In  Scotland  the  scope 
of  the  process  has  become  wider  than  in  England,  for  an 
action  of  multiplepoinding  may  be  raised  not  only  by  the 
holder  of  the  fund,  but  by  one  of  the  claimants  as  well."^ 

The  process  is  thus  referred  to  in  a  recent  decision  of 
the  Scotch  Court  of  Session: — The  practice  of  our  courts 
warrants  a  much  greater-  latitude  in  the  case  of  the  holder 
of  the  fund,  than  in  the  case  of  the  competitors,  and  for 
the  reason  that  the  holder  of  the  fund  can  never  raise  a 
direct  action,  and  is  not  bound  to  remain  a  depositary  till 
the  day  of  his  death,  or  till  the  disputing  parties  agree  to 
settle  their  claims.  He  is  entitled  to  be  relieved  by  means 
01  an  action  of  multiplepoinding  after  a  reasonable  time, 
and  accordingly  it  is  a  sufficient  justification  of  the  insti- 
tution of  the  action,  and  is  the  criterion  of  its  competency, 
that  the  claims  intimated  make  it  impossible  for  the  de- 
positary to  pay  to  one  of  the  parties  without  running  the 
risk  of  an  action  at  the  instance  of  the  other. ^^  Under  such 
circumstances  he  is  allowed  to  consign  the  fund  into  court, 
leaving  the  two  claimants  to  fight  the  matter  out  between 
themselves.'" 

The  process  has  been  referred  to  as  a  congeries  of 
actions,  because  the  claim  of  every  one  claiming  in  it,  is 
held  to  be  an  action  of  the  character  necessary  to  each 
claimant  to  establish  his  title. '^  It  has  also  been  described 
as  one  of  the  most  valuable  forms  of  judicial  procedure, 

"'  Green's  Encyc.  of  Scots  Law,  Vol.  8,  p.  377. 
'"' Winchester  v.   Blakey   (1890),   Ct.  of  S'>ssicn,  17  R.  1046. 
'"Agnew  v.  White  (1899),  Ct.  of  Session,  1  F.  1026.     See  also 
Pollard  T.  Galloway  (1881),  Ot.  of  Session,  9  R.  21. 

"  Robb's  Trustees  v.  Robb  (1880),  Ot.  of  Session,  7  R.  1049. 
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one  of  its  most  valuable  effects  being  its  safety;^-  while 
one  judge  remarked  that  he  did  not  think  that  any  cheaper 
or  more  convenient  mode  could  be  devised  for  trying  the 
question  which  sooner  or  later  had  to  be  tried  ;''^  and  an- 
other that  the  process  was  a  very  important  and  useful  one 
which  he  was  u.nwilling  at  any  time  unnecessarily  to  limit 
in  its  application.''* 

On  the  other  hand,  while  looked  upon  as  a  valuable 
form  of  process,  the  courts  have  always  been  unwilling  to 
encourage  multiplepoinding  where  there  is  another  remedy 
open/'  and  though  a  useful  action,  is  liable  to  abuse,  and 
is  not  to  be  used  in  all  circumstances.^" 

Intervention.  —  Somewhat  akin  to  interpleader  is  the 
legal  proceeding  known  as  intervention,  a  remedj^  of  grow- 
ing importance,  especially  in  the  United  States.  By  means 
of  it  a  third  party  who  claims  an  interest  in  a  subject  mat- 
ter in  dispute  between  a  plaintiff  and  a  defendant  gains  ad- 
mission to  the  action  already  commenced.  He  obtains  this 
entrance  at  the  discretion  of  the  court,  and  it  may  be 
against  the  wishes  of  the  original  parties.  In  some  juris- 
dictions the  outsider  who  thus  comes  in  is  called  the  '  inter- 
pleader,' and  the  legal  document  by  which  he  places  himself 
on  record  is  known  as  an  interplea.  This  borrowed  use  of 
the  term  interpleader  is  not  quite  legitimate,  and  makes 
some  confusion  in  the  digesting  of  decisions.  It  is  quite 
evident  that  while  intervention  may  be  a  useful  remedy,  in 
allowing  several  claimants  to  gather  in  a  common  proceed- 
ing to  settle  their  claims  to  one  subject  matter,  it  can  never 
be  as  beneficial  to  a  harassed  stakeholder  as  is  interpleader. 

"Stodart  v.  Bell  (1860),  Ct.  of  Session,  22  D.  1092. 
"  Royal  Bank  of  Scotland  v.  Price  (1893),  Ct.  of  Session,  20  R. 
290. 

"  Paterso-i  v.  Paterson  (1854),  Ot.  of  Session,  17  D.  117. 
"  Mitchell  V.  Strachan  (1869),  Ot.  of  Session,  8  U.  154. 
™  Logan  T.   Wilkie   (1855),   Ct.   of  Session,  17  D.  485. 
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Applicant  in  equity. — In  courts  of  equity  any  person 
may  interplead  from  whom  the  same  debt,  duty,  or  pro- 
perty, is  claimed  adversely  by  two  or  more  claimants,  pro- 
vided such  person  can  bring  himself  within  the  many  rules 
which  apply  to  bills  of  interpleader. 

Under  interpleader  acts.  —  Under  the  English  Act  of 
1831  a  person  could  not  interplead  until  he  had  first  been 
sued  by  one  of  the  claimants. 

Provisions  based  on  this  Act,  and  which  only  allow  relief 
to  a  defendant  in  an  action,  have  been  enacted  and  are 
now  in  force  in  the  following  Jurisdictions :  Alabama,  Alaska, 
Arkansas,  Colorado,  Delaware,  Indiana,  Indian  Territory, 
Iowa,  Kansas,  Massachusetts,  Minnesota,  Mississippi,  Ne- 
braska, Nevada,  New  York,  North  Carolina,  North  Dakota, 
Ohio,  Oklahoma,  Oregon,  South  Carolina,  South  Dakota, 
Tennessee,  Virginia,  West  Virginia,  Wisconsin,  Wyoming, 
Prince  Edward  Island,  New  Brunswick,  New  South  Wales, 
Bermuda  Islands,  Hawaiian  Islands.^ 

In  England  under  the  present  interpleader  rules,  a  per- 
son may  have  relief  whether  he  has  been  sued  or  not,  so 
long  as  he  can  satisfy  the  court  in  other  respects  that  he 
is  entitled  to  its  protection.  The  same  practice  now  pre- 
vails in  Ireland,  Ontario,  Manitoba,  North-West  Territories, 
British  Columbia,  Nova  Scotia,  Victoria,  New  Zealand, 
Georgia,  Washington;  while  in  California,  Idaho,  Montana, 
Pennsylvania  and  Utah,  there  is  a  double  provision,  one  for 

'■  See  Appendix. 
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a  defendant  in  an  action,  and  the  other  for  a  person  who 
has  not  heen  sued.^  ' 

Applicants  enumerated. — The  following  are  some  of  the 
many  classes  of  persons  or  corporations  who  have  sought 
relief  in  equity,  or  under  some  interpleader  statute,  and 
who  have  been  protected  or  not,  as  they  have  been  able  to 
bring  themselves  within  the  principles  which  are  applicable 
to   interpleader : — 

A  tenant  in  equity. — From  an  early  date  it  has  been  a 
general  rule  in  equity,  that  a  tenant  cannot  call  upon  his 
landlord  to  interplead  with  a  stranger,  that  is  with  a  person 
son  claiming  adversely  to  the  lease  and  not  through  the 
landlord,  because  of  the  equitable  principles  that  the  ad- 
verse claims  must  have  a  common  origin,  and  must  be 
claims  to  the  same  subject-matter.^ 

The  reason  for  this  rule  is,  that  if  one  party  by  a  deli- 
berate covenant  -with  another  engages  to  pay  a  sum  of 
money,  and  the  latter  person  has  not  by  any  dealing  of  his 
own  entangled  his  right  to  recover  the  money  so  secured, 
it  is  not  competent  for  the  covenantor,  on  the  ground  that 
a  claim  is  made  by  some  person  asserting  a  paramount  title, 
to  file  a  bill  of  interpleader;''  or,  putting  it  in  another  way, 
where  rights  and  liabilties  exist  between  the  tenant  and 
landlord  independent  of  the  title  of  the  property,  and  which 
may  not  depend  upon  the  decision  of  the  question  of  title, 
the  tenant  may  not  interplead.^ 

A  tenant  in  equity  may,  however,  file  an  interpleading 
bill  against  his  landlord,  when  the  third  party's  claim  is 
founded  upon  an  act  of  the  landlord   subsequent   to  the 

"  See  Appendix. 

=  Handcock  v.  Shaen  (1701),  1  Colles.  122;  Smith  v.  Target 
(1796),  2  Anstr.  529;  Jolmston  v.  Atliinson  (1797),  3  Anstr.  798; 
WoIIaston  v.  Wright  (1797),  3  Anstr.  801;  Crane  y.  Burntragei- 
(1848).  1  Carter,  Ind.  165;  Oil  Run  v.  Gale  (1873),  6  W.  Va.  525; 
Whitbeck  v.  Whiting  (1895),  59  111.  App.  520;  AVhituev  v.  Cowan 
(1878),  55  Miss.  626;  Dodd  v.  Bellows  (1878),  29  N.  J.  Eq.  127;  see 
contra,  Alnete  v.  Bettam  (1559),  1  Carey  65;  Hall  v.  Craig  (1890), 
125  Ind.  523. 

'  Cook  V.  Earl  of  Rosslyn  (1861),  1  Giff.  167. 

'  Crawshay  v.  Thornton  (1837),  2  Myl.  &  O.  1. 
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lease,"  as  where  the  third  party  claimed  the  rent  by  assign- 
ment from  the  landlord,  or  as  purchaser  from  him  of  his 
estate.''  Thus,  interpleader  will  lie  when  two  persons  claim 
the  same  rent  in  privity  of  tenure  and  contract,  as  in  the 
case  of  mortgagor  and  mortgagee,  trustee  and  cestui  que 
trust,  etc' 

A  tenant,  upon  the  death  of  his  landlord,  may  also  .call 
upon  two  claimants  of  the  rent  by  titles  derived  from  the 
landlord  to  interplead,"  as  where  it  is  claimed  by  the 
devisee  and  the  heir,  the  will  being  in  dipute;^"  or  where 
the  rent  is  claimed  by  two  parties  under  different  wills, 
there  being  a  controversy  as  to  which  is  the  last  will.^^ 

A  tenant  may  interplead,  if  it  appears  that  he  does  not 
stand  in  the  relation  of  tenant  and  landlord  to  either 
claimant,  as  where  he  rented  a  house  from  a  previous  oc- 
cupier and  agreed  to  pay  his  rent  to  the  person  entitled  to 
receive  it.^^ 

A  tenant  may  also  interplead,  when  his  difficulty  is, 
that  he  does  not  know  which  of  the  claimants  is  his  land- 
lord ;^^  but  he  cannot  have  relief,  if  he  has  rendered  him- 
self liable  to  both,  by  voluntarily  taking  an  independent 
lease  from  each.^* 

A  tenant  cannot  maintain  an  interpleader  suit,  if  sev- 
eral are  entitled  to  the  rent,  and  all  concur  in  demanding 
it,  though  there  may  be  conflicting  claims  between  them.^' 

•Cowtan  V.  Williams  (1803),  9  Ves.  Jun.  107;  Clarke  v.  Byne 
(1807),  13  Ves.  Jun.  3836. 

'Snodgrass  v.  Butler  (1876),  54  Miss.  45;  Ketcham  v.  Brazil 
(1883),  88  Ind.  515. 

"Dungey  v.  Angove  (1794),  2  Ves.  Jun.  303;  Stern  y.  Jones,  7 
Kulp  Pa.  19;  Adams  v.  Beach  (1850),  1  Phila.  Pa.  99;  White  v. 
Comegys  (1851),  2  Cart.,  Ind.  469;  Bermingham  v.  Tuite  (1872),  7 
Ir.  R.  Bq.  221;  McNeil  v.  Ames  (1876),  120  Mass.  481;  or,  where  both 
claimants  consent,  Belbee  v.  Belbee  (1821),  6  Mad.  28. 

»Badeau  v.  Tylee  (1844),  1  Saud.  N.  Y.  270. 

"Doran  v.  Everitt  (1839),  2  Ir.  Eq.  R.  28;  Jew  v.  Wood  (1841), 
3  Beav.  579. 

"  Townley  v.  Deare  (1839),  3  Beav.  213. 

"  Stephens  v.  Callanan  (1823),  12  Price    1.58. 

"Rickard  v.  Hyde  (1840),  2  Ir.  Eq.  R.  299;  Seaman  v.  Wright, 
12  Abb.  Pr.  N.  Y.  304. 

"Standley  v.  Roberts  (1894),  59  Fed.  Rep.  8.36. 

«  Elliott  V.  Kempston  (1863),  15  Ir.  Ch.  R.  120. 
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Kor  can  a  tenant  interplead  where  no  legal  steps  by  dis- 
tress or  otherwise  have  been  taken.^" 

Tenant  under  Interpleader  Acts. — A  tenant  may  inter- 
plead his  landlord  with  a  stranger,  under  the  statutory  pro- 
vision which  allows  relief,  although  the  titles  of  the  claim- 
ants have  not  a  common  origin,  but  are  adverse  to  and 
independent  of  one  another.^^ 

Landlord. — A  landlord  has  been  allowed  to  interplead, 
when,  at  the  expiration  of  the  lease,  adverse  claims  were 
made  upon  him  for  the  value  of  the  tenant  right,  a  third 
party  claiming  that  he  had  purchased  the  right  from  the 
tenant.^^ 

Owner  of  land. — The  owner  of  land  may  interplead, 
when  conflicting  claims  are  made  in  respect  of  a  rent  charge 
upon  the  estate,  and  he  cannot  tell  to  which  claimant  he 
should  pay  the  rent.^' 

Mortgagor. — A  mortgagor  of  land  will  be  allowed  relief 
by  interpleader,  when  adverse  claims  are  made  upon  him 
for  the  mortgage  moneys,  the  debt  being  claimed  by  one 
person  alleging  himself  to  be  the  original  mortgagee,  and 
by  another  who  claims  to  be  the  assignee  of  the  mortgage 
and  has  in  his  possession  the  mortgage  deed.^"  The  remedy 
of  a  mortgagor  in  this  connection  is  sometimes  said  to  be 
more  in  the  nature  of  interpleader,  than  interpleader 
simply.^'^ 

Mortgagee. — When  a  mortgagee  proceeds  to  a  sale  of 
the  mortgaged  premises  under  the  power  contained  in  his 
security,  and  a  surplus  remains  in  his  hands  after  payment 
of  his  own  claim,  and  there  are  adverse  claims  to  such 
surplus  he  may  interplead.^^    A  mortgagee  may  also  inter- 

«  RowIaDd  T.  Powell  (1744),  Ridgew  260. 

"Eng.  Order  LVII.,  Rule  3;  Ont.  Rule  1105;  Schluter  v.  Harvey 
(1884),  65  Gal.  158;  see  also  McDevitt  v.  Sullivan  (1857),  8  Cal.  592. 

''Evans  v.  Wright  (1865),  13  W.  R.  468. 

"  Duke  of  Bolton  v.  Williams  (1793),  2  Ves.  Jun.  151;  Vvvvan 
V.  Vyvyan  (1861),  30  Beav.  65. 

-"  Tauton  v.  Groli  (1869),  4  Abb.  App.  N.  Y.  358;  see  also  Van 
Loan  v.  Squires  (1889),  23  Abb.  N.  C.  N.  Y.  230. 

"Bedell  v.  Hoffman  (1830),  2  Pai.  N.  Y.  199;  Koppinger  v. 
O'Donnell  (1889),  16  R.  I.  417;  and  see  chapter  XV. 

"  Western  Canada  v.  Court  (1877),  25  Grant,  Ont.,  151. 
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plead,  vhere  a  portion  of  the  loan  is  held  back  to  satisfy 
a  mechanics'  lien,  and  the  balance  is  also  claiined  b}'  an 
execution  creditor  of  the  mortgagor's  predecessor  in  title.^'' 

Ratepayer. — A  ratepayer  who  is  taxed  in  two  different 
places  for  the  same  real  or  personal  property,  which  is  only 
liable  to  be  taxed  once,  and  when  it  is  doubtful  to  which 
place  the  right  to  tax  belongs,  may  interplead,  and  compel 
the  tax  collectors  to  settle  the  right  between  themselves.^* 
He  cannot  interplead,  however,  when  the  tax  claimed  by 
one  collector  is  double  that  demanded  by  the  other,  be- 
cause lie  then  has  an  interest  in  paying  the  lesser  sam.^' 
The  remedy  of  a  taxpayer  under  such  circumstances,  is,  in 
some  cases,  said  to  be  more  in  the  nature  of  interpleader.^'' 

Executors  and  administrators. — An  executor  has  such 
an  interest  in  property  which  comes  to  his  hands  as  ex- 
ecutor, and  for  which  he  is  sued  by  a  person  claiming  by 
title  paramount  to  that  of  his  testator,  as  precludes  him 
from  calling  on  parties  claiming  under  the  will  to  inter- 
plead with  such  stranger.  He  cannot  ask  legatees,  whose 
interest,  it  is  his  duty  to  protect,  to  assume  the  burdens 
of  litigation  which  his  office  of  executor  imposes  on  him."^ 
The  same  rule  applies  to  an  administrator,^*  and  has  been 
applied  where  the  adverse  claims  were  by  the  next  of  kin, 
and  an  assignee.^"  The  proper  course,  for  an  executor  or 
au  administrator,  is  to  apply  to  the  court  for  directions. '*" 

There  are  cases,  however,  in  which  an  executor  or  an 
administrator  may  obtain  relief  by  way  of  interpleader. 
Thus  an  executor  may  interplead,  when  the  description  of 
a  legatee  is  in  some  respects  applicable  to  different  per- 
sons,  each  of  whom  claim  the  legacy  ;*"■  where   a  debt  is 

^  Franco  v.  Joy  (1894),  56  Mo.  App.  433. 

"Mohawk  v.  Clute  (1834),  4  Pai.  N.  Y.  384;  Thomson  v.  Ebbets 
(1824),  Hopk.  N.  Y.  272;  Robson  v.  Du  Bose  (1887),  79  Ga.  721. 

^Greene  v.  Mumford   (1856),  4  R.  I.  313. 

=»Redfielcl  v.  Supervisors  (1839),  1  Clarke  Eq.  N.  Y.  42;  Dora 
V.  Fox  (1874),  61  N.  Y.  264;  see  also  chapter  XV. 

=' Adams  v.  Dixon  (1856),  19  Ga.  513;  Davis  v.  Davis  (1895), 
21  S.  B.  Rep.  Ga.  1002;  Fitts  v.  Shaw  (1900),  46  A.  42  (R.  I.). 

='  Blue  V.  Watson  (1882),  59  Miss.  619. 

^  Stevens  v.  Warren  (1809),  101  Mass.  564. 

"Dunn  V.  Campbell  (1890),  19  Atl.  Rep.  1099. 

=1  Morse  v.  Stearns  (1881),  131  Mass.  389. 
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claimed  by  both  the  executor  and  the  trustee  of  the  tes- 
tator's deceased  creditor  ;^^  or  where  the  fund  is  claimed 
by  a  bank  in  whose  favour  the  beneficiary  has  drawn  on  the 
executor,  and  by  the  solicitor  for  the  beneficiary  who  has 
established  the  fund  and  claimed  a  lien  for  his  costs  and 
disbursements.^^ 

So,  the  executor  of  a  judgment  debtor  has  been  allowed 
relief,  when  the  debt  was  claimed  by  three  parties,  an 
assignee  of  the  debt,  the  judgment  creditor's  assignee  in 
insolvency,  and  the  .solicitor  of  the  judgment  creditor  who 
claimed  a  lien  for  costs  f*  the  administration  of  a  deceased 
mortgagor,  where  the  mortgage  moneys  were  claimed  by 
a  creditor  of  the  mortgagee  and  by  the  latter's  assignee;''^ 
an  administrator,  where  the  moneys  in  his  hands  were 
claimed  by  the  heir  and  by  a  purchaser  from  the  heir;-*'  an 
administrator  with  the  will  annexed,  where  there  was  a  de- 
ficiency of  assets,  and  claims  were  made  by  devisees  and 
legatees;"^  while  an  executor  sued  by  a  creditor  of  a  lega- 
tee, and  also  subjected  to  a  demand  from  the  legatee's 
wife  has  been  allowed  relief.^* 

An  executor,  cannot  however,  interplead,  until  he  has 
proved  the  will,  and  thus  made  himself  a  debtor  by  stand- 
ing in  the  place  of  his  testator  by  virtue  of  the  probate.^" 

An  administrator,  who  is  also  heir,''"  or  an  executor, 
who  is  also  the  residuary  legatee,  are  as  such,  both  inter- 
ested in  the  fund,  and  cannot  have  interpleader." 

An  executor  who  has  brought  in  his  accounts  and  ob- 
tained an  order  directing  how  he  is  to  distribute  the  funds, 
cannot  then  obtain  relief  by  interpleader,  upon  a  party 
not  in  the  accounts  claiming,  the  executor  having  known  of 

"'  Wriglit  V.  Ward  (1S27),   4  Russ.  215. 

'^Jarvis  v.  Benedict  (1891),  37  N.  Y.  St.  Kepr.  588;  Davis  v. 
Benedict  (1891),  20  Civ.  Pro.  N.  Y.  2lj(i. 

"Jones  V.   Tliomas   (1854),   4  Mji.   &  Cr.   180. 

■=  Cannon  v.  Kinney  (1843),  1  Sm.  &  M.  .5.55  (Jliss.). 

==  Sessions  v.  Mansfield  (1804),  33  Ga.  9  Suplt. 

"Towle  V.  Swasey  (1870),  106  Mass.  100. 

"  First  National  Banlc  v.  Beebe  (1900),  50  N.  E.  485  (Ohio). 

••■»  Mitchell  v.   Smart  (1747),  3  Atk.  600. 

"Lincoln  v.  Rutland  (1852),  24  Vt.  6,39. 

"Ladd  V.   Chase   (1892),  155  Mass.  417. 
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the  claimant  but  neglected  to  bring  him  into  the  Surro- 
gate Court.*^ 

An  administrator  who  has  been  ordered  by  a  probate 
Court  to  pay  over  the  estate  to  the  beneficiaries  entitled, 
cannot  under  ordinary  circumstances  maintain  interpleader 
against  those  claiming  the  benefit  of  the  order.  The  order 
is  conclusive,  unless  appealed  from.  If  it  is  general,  not 
naming  the  distributees,  the  administrator  may  obtain  a 
specific  order.*^ 

Attorney. — A  solicitor  or  an  attorney,  may  in  some  in- 
stances interplead,  when  moneys  collected  for  a  client,  or 
held  for  him,  are  claimed  adversely.''*  A  solicitor,  who 
was  employed  by  one  member  of  a  firm,  after  its  dissolution, 
to  collect  a  debt  owing  to  the  firm,  was  allowed  relief  when 
the  moneys  collected  were  claimed  adversely  by  the  former 
partners.'*^ 

Agent  in  equity. — It  is  a  well  defined  rule  in  equity, 
that  an  agent  cannot  call  upon  his  principle  to  interplead 
with  a  stranger,  that  is  with  a  person  claiming  by  title 
alleged  to  be  paramount  to  that  of  the  principal,  and  this 
is  founded  upon  the  doctrine  that  interpleader  will  not  lie, 
when  the  claims  are  adverse  and  independent  of  one  an- 
other, and  for  the  further  reason,  that  rights  and  liabili- 
ties exist  between  such  parties  independent  of  the  title  to 
the  property.*^  But  if  the  principal  has  created  a  subse- 
quent interest  in  some  other  person,  the  agent  may  main- 
tain a  bill  of  interpleader,  because  then  the  same  debt  or 
duty  is  claimed.*'' 

«  Baker  v.  'Brown  (1892),  64  Ilun.  027. 

"Freeland  v.  Wilson  (1853),  18  Mo.  380. 

"Gibson  v.  Goldthwaite  (1845),  7  Ala.  281;  Beers  v.  Spooner 
(1838),  9  Leigh  Va.  153;  Friedman  y.  Piatt  (1889),  21  N.  Y.  St. 
Eep.  190;  Sammis  v.  L'Engle  (1883),  19  Fla.  800.  Contra,  Marvin 
V.  EUwood  (1844),  11  Pai.  N.  Y.  365. 

«  Perkins  v.  Trippe  (1869),  40  Ga.  225. 

o"  Orawshay -V.  Thornton  (1837),  2  Myl.  &  C.  1;  Nickolson  v. 
Xnowles  (1820),  5  Mad.  47;  Watts  v.  Hammond  (1855),  3  W.  R.  312; 
Vosburgh  v.  Huntington  (1862),  15  Abb.  Pr.  N.  Y.  254;  Snodgrass  v. 
Butler  (1876),  54  Miss.  45;  Whitbeck  v.  Whiting  (1895),  59  111. 
App.  520;  McLaughlin  v.  Pitt  (1889),  6  N.  S.  Wales  W.  N.  109. 

"Smith  V.  Hammond  (1833),  6  Sim.  10;  Orawshay  v.  Thornton 
r]837),  2  Myl.  &  C.  1;  McFadden  v.  Swinerton  (1900),  59  Pac.  816 
(Oregon). 
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Agent  under  Interpleader  Act.— An  agent  may,  how- 
ever, interplead  his  principal  and  a  stranger,  under  the 
statutory  provision,  which  allows  relief  although  the  titles 
of  the  claimants  have  not  a  common  origin,  but  are  adverse 
and  independent  of  one  another.** 

Carriers  and  bailees. — Common  carriers  and  bailees  of 
goods  and  chattels  cannot  as  a  general  rule  interplead  in 
equity,*"  unless  the  claims  are  connected  or  have  a  common 
origin,"  but  can  under  the  English  practice.  It  has  been 
said,  that  the  remedy  is  for  their  protection  against  actions, 
which  may  be  brought  or  threatened  by  rival  claimants, 
and  does  not  extend  to  goods  in  the  possession  of  a  car- 
rier, which  have  been  seized  by  an  officer  of  the  law  under 
legal  process."^ 

A  railway  company,  from  which  goods  are  claimed,  by  a 
person  holding  the  bill  of  lading,  and  who  is  other  than  the 
person  named  in  the  bill,  may  have  relief  when  the  person 
named  in  the  bill  also  claims. ^^ 

In  Scotland  a  railway  company  may  have  similar  relief 
by  the  process  of  multiplepoinding.'^ 

Ship  captain. — The  captain  of  a  ship,  may  in  some  cases 
have  relief  by  interpleader,  when  two  parties  claim  ad- 
versely under  the  bill  of  lading.'** 

Harbour  commissioners. — Harbour  commissioners  having 
money  in  their  hands  to  pay  freight,  may  interplead  when 
it  is  claimed  by  two  parties.''^ 

'*  See  under  topic — "Claims  must  be  connected,"  C.  V.;  Ware 
V.  Western  Bank,  T.  &  H.  Pr.  Pa.  433. 

"Wliitney  v.  Cowan  (1878),  55  Miss.  626;  McGaAV  v.  Adams 
(1857),  14  liovi.  Pr.  N.  Y.  461.  Contra  Schuyler  v.  Hargous  (186.5), 
28  How.  Pr.  N.  Y.  245.  See  under  heading  Doctrine  of  IndepenHent 
Liability. 

""Crawford  v.  Fisher  (1842),  1  Hare  436:  Pearson  v.  Cardon 
(1831),  2  Russ.  &  Myl.  606;  ilcPaddea  v.  Swinerton  (1900),  59 
Pac.   816   (Oregon). 

"1  Merchants'  Bank  v.  Peters  (1884),  1  Man.  372. 

'■■'  Brock  V.  Southern  Railway  Company  (1895),  44  S    C.  444. 

"North  British  Ry.  Co.  v.  White  (1881),  Court  of  Session,  9 
E.  97. 

"Lowe  V.  Richardson  (1818),  3  Madd.  277;  Morley  v.  Thomp- 
son (1819),  3  Madd.  Index  .564. 

°=  Belfast  T.  Lowther  (1864),  16  Ir.  Ch.  R.  34. 
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Warehouseman. — A  rather  fine  distinction  has  been 
drawn  in  interpleader  between  a  private  and  a  public  ware- 
houseman. It  was  said  that  the  private  warehouseman 
could  not  interplead,  because  he  was  the  agent  of  the  prin- 
cipal depositing  the  goods,  but  where  goods  were  deposited 
in  a  public  bonded  warehouse  the  person  holding  was 
the  agent  also  of  the  person  entitled,  and  interpleader 
might  then  be  maintained  against  contending  claimants.''''' 
Subsequently  however,  this  distinction  has  been  held  not 
to  be  correct.'^ 

Auctioneer. — An  auctioneer  in  making  a  sale,  is  consid- 
ered the  agent  of  both  the  vendor  and  the  purchaser,  and 
hence  he  becomes  a  mere  depositary  or  stakeholder  of  that 
part  of  the  purchase  money  which  by  the  conditions  of 
sale  is  required  to  be  paid  down.  If  the  contract  fails,  and 
both  parties  claim  the  deposit,  the  auctioneer,  not  being 
able  to  decide  between  them,  is  entitled  to  relief  by  inter- 
pleader to  compel  them  to  adjust  the  matter  between  them- 
selves.^^ Formerly,  an  auctioneer  could  not  interplead, 
if  he  sought  to  retain  his  commission  out  of  the  moneys 
in  his  hands  ;^''  but  now  he  is  entitled  to  be  relieved  and  to 
have  his  charges  as  well.'" 

Trustees. — A  trustee  cannot  ordinarily  compel  his  cestui 
que  trust  to  interplead  with  another,"^  because  he  has  a 
duty  to  perform  and  cannot  be  said  to  be  disinterested. 
But  he  can,  if  an  assignment  by  his  cestui  que  trust  is  dis- 
puted."^ 

In  Scots  law  the  process  of  multiplepoinding  is  the 
common  mode  by  which  trustees  seek  to  obtain  judicial 
exoneration.     Accordingly  a  trustee  holding  an  estate  is 

==  Cooper  V.  De  Tastet  (1829),  Taml.  177. 

"  Crawshay  v.  Thornton  (1837),  2  Myl.  &  C.  1. 

==  Fairbrother  v.  Prattent  (1818),  1  Dan.  64;  Hoggart  v.  Cutts 
(1841),  1  Or.  &  Phil.  197;  Bleeker  v.  Graham  (1836),  2  Ed.  Ch.  N.  Y. 
647. 

^Yatts  V.  Farebrother  (1819),  4  Madd.  239;  Mitchell  v.  Hayne 
(18241,  12  Sim.  &  Stu.  63. 

«» Best  V.  Hayes  (1863),  1  H.  &  C.  718. 

"Bird  V.  Fak  (1861),  2  Pinn.  Wis.  69. 

==36  &  37  Vict.  e.  66,  s.  25  (6).  Eng.;  R.  S.  Ont.  1897,  c.  51, 
s.  58  (6). 
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permitted  to  throw  it  into  court  by  a  multiplepoinding 
where  there  are  competing  and  hostile  claims,  where  the 
beneficiaries  will  not  concur  in  granting  a  valid  discharge/' 
where  there  is  a  question  as  to  the  validity  of  the  trust 
deed/*  or  where  there  has  been  great  delay  in  winding  up 
the  estate/-"  The  process  is  to  be  considered  not  merely 
one  of  multiplepoinding  but  also  of  exoneration."^ 

A  debtor. — A  debtor,  as  a  general  rule,  can  interplead 
when  the  debt  owing  by  him  is  claimed  by  different  per- 
sons, as  by  his  creditor  and  his  creditor's  assignee  in  bank- 
ruptcy,'*'^ by  his  creditor's  ordinarj^  assignee  and  his  credi- 
tor's trustee  in  bankruptcy,'**  by  his  creditor's  assignee  and 
his  creditor's  judgment  creditor/^  or  by  his  judgment 
creditor  and  his  judgment  creditor's  solicitor  claiming  a 
lien  for  his  costs.'" 

But  a  debtor  cannot  maintain  a  bill  of  interpleader,  in 
which  he  seeks  to  stay  the  action  of  the  first  claimant,  until 
it  can  be  determined,  whether  the  second  claimant  owes  the 
first  a  sum  which  can  be  applied  on  the  debtor's  liability  ;'"- 
nor  can  he  interplead,  as  will  be  pointed  out  presently, 
when  he  has  allowed  his  debt  to  ripen  into  a  judgment 
against  him,  knowing  all  the  while  of  another  claimant.'^ 

Where  moneys  payable  by  a  judgment  debtor  in  Scot- 
land for  costs,  were  claimed  by  creditors  of  the  judgment 
creditor  and  also  by  the  law  agent,  who  had  recovered  the 
judgment,  multiplepoinding  was  held  competent.'^ 

i^' Connell's  Trustee  v.  Chalk  (1878),  Ct.  of  Session,  5  R.  37.5; 
Kyd  V.  Wutersou  (1880),  Ct.  of  Session,  7  R.  884:  Ogilvy  v. 
Chevallier  (1874),  Ct.  of  Session,  1  R.  693. 

"Hall  V.  Macdonald  (1892),  Ct.  of  Session,  19  R.  5G7. 

'"'  Dunbar  v.  Sinclair  (1850),  Ct.  of  Session,  13  D.  54. 

•^  Blair  v.  Blair  (1863),  Ct.  of  Session,  2  M.  284.  For  case  when 
relief  refused  see  Mackenzie  t.  Sutherland  (1895),  Ct.  of  Session, 
22   R.  233. 

"^Lowndes  v.  Cornford  (1811),  18  Ves.  Jun.  299;  contra  Harlow 
V.  Crowley  (1818),  1  Buck.  273. 

"Re  Hilton  (1892),  67  L.  T.  594. 

"  Drake  v.  Wcodford  (1890),  33  N.  Y.  St.  Rep.  994. 

™ v.  Bolton  (1811),  18  Ves.  .Tun.  292. 

"Smith  V.  Kuhl  (1874),  25  N.  J.  Eq.  38. 

'=  Collins  V.  Augell  (1887),  72  Cal.  51,3. 

"  Pollard  V.  Galloway  (1881),  Ct.  of  Session,  9  R.  21.  For  relief 
refused,  see  Mitchell  v.  Strachan  (1869),  Ct.  of  Session,  8  M.  154. 
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Garnishees.  —  A  garnishee  can  ordinarily  interplead, 
when  the  debt,  which  the  attaching  creditor  is  seeking  pay- 
ment of,  is  also  claimed  by  a  third  party,  such  as  an 
assignee  of  the  judgment  debtor;''*  or  where  the  third 
party  is  a  judgment  creditor  of  the  judgment  debtor.'"' 
A  garnishee  can  always  file  his  bill  in  equity,''^  but  it  has 
been  held,  that  he  is  not  a  defendant  within  such  inter- 
pleader statutes,  as  give  a  defendant  who  is  sued,  the 
right  to  interplead,  when  a  third  party  claims  the  same 
debt.-'' 

On  the  principle,  that  interpleader  does  not  lie  after 
a  judgment  has  been  recovered  by  one  of  the  claimants, 
a  garnishee  cannot  interplead,  when  a  claimant  appears 
after  the  attaching  order  has  been  made  absolute;"  nor 
can  he  obtain  relief,  when  the  debt  has  been  attached  by 
different  creditors,  and  each  has  obtained  an  attaching 
order,  which  may  result  in  the  garnishee  being  compelled 
to  pay  more  than  the  amount  of  his  debt;'"  nor  after  judg- 
ment has  been  had  against  him  by  both  an  attaching  credi- 
tor and  a  third  party.*"  Under  the  Mississippi  Code,  a  gar- 
nishee may  interplead  after  judgment,  if  previous  to  judg- 
ment he  had  no  notice  of  the  adverse  clajm.^^ 

"Iglehart  v.  Moore  (1858),  21  Texas  501;  Hardy  v.  Hunt  (1858), 
11  Cal.  343;  Livingstone  v.  Bank  (1898),  50  III.  App.  562;  Rodgers 
V.  Santa  Glaus  Co.,  27  W.  N.  C.  Pa.  574;  Pratt  v.  Myers  {1802), 
28  Abb.  N.  C.  N.  Y.  460;  Morin  v.  Bailey  (1878),  55  Miss.  570; 
Pope  V.  Ames  (1890),  25  Pac.  Rep.,  Oregon,  393;  Kelly  Grain  Co. 
V.  English  (1896),  34  S.  W.  Rep.  (Texas)  651;  Davidson  v.  Douglas 
(1865),  12  Grant,  Ont.,  181;  Armit  v.  Hudson  Bay  Company  (1886), 
3  Man.  529;  Mcphillips  v.  Wolf  (1887),  4  Man.  300. 

"Webster  v.  McDauiel  (1862),  2  Del.  Oh.  297;  Hastings  v. 
Cropper  (1867),  3  Del.  Ch.  165;  Mosher  v.  Bruhn  (1896),  15  Wash. 
332. 

"Henderson  v.  Garrett  (1858),  35  Miss.  554;  Horton  v.  Graut 
(1879),  56  Miss.  404;  Wilbraham  v.  Horrocks  (1879),  8  W.  N.  0.  Pa. 
285;  Hamilton  v.  Hitner,  3  Montg.  Pa.  195. 

"Kerr  v.  FuUerton  (1867),  3  Ont.  Pr.  19;  Spencer  v.  Conley 
(1876),  26  Upper  Canada  C.  P.  274;  Hamilton  v.  Bovaird  (1876), 
]0  Ir.  L.  T.  R.  167. 

"Randall  v.  Lithgow  (1884),  12  Q.  B.  D.  525;  Providence  v. 
Barr  (1890),  17  R.  I.  131. 

™  Victoria  v.  Bethune  (1877),  23  Grant,  Ont,  568;  1  Ont.  App. 
398. 

8"  Tarborough  v.  Thompson  /1844).  3  Smed.  &  M.  291  Miss. ; 
Donaher  v.  Prentiss  (1867),  22  Wis.  311. 

«  Dodds  V.  Gregory  (1883),  61  Miss.  351. 
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A  garnishee  cannot  call  upon  the  attaching  creditor  to 
interplead  with  the  execution  debtor;'^  nor  can  a  garnishee 
have  relief  when  the  third  part}'  is  the  attaching  creditor's 
assignee  in  insolvency,  and  the  claim  might  have  been  dis- 
posed of  in  the  garnishment  proceedings  ;**"  and  when  a 
statute  prohibits  the  issuing  of  an  injunction  to  stay 
attachment  proceedings,  a  garnishee  cannot  call  upon  the 
attaching  creditor  to  interplead  with  a  third  party  claiming 
the  debt,  so  that  the  attachment  proceedings  shall  be 
stayed.^* 

Where  two  suitors  are  seeking  to  recover  from  a  general 
debtor,  the  one  upon  express  contract,  and  the  other  upon 
garnishment,  this  has  been  held  no  sufficient  identity  of 
claims  as  contemplated  by  the  Idaho  Code.*" 

Acceptor  of  a  bill. — The  acceptor  of  a  bill  of  exchange 
may  obtain  relief,  when  the  debt  secured  by  the  bill  is 
claimed  by  two  different  parties,^*  and  so  may  the  drawer."'' 

Maker  of  a  note. — The  maker  of  a  promissory  note  is 
also  entitled  to  protection  when  conflicting  claims  arise. *' 

Municipal  corporation. — A  municipal  corporation  has 
been  held  entitled  to  relief  by  interpleader,  where  one-half 
of  a  fine  for  violation  of  a  liquor  law  was  claimed  by  two 
parties,  each  alleging  that  he  had  instituted  the  proceed- 
ings in  which  the  fine  had  been  imposed  f^  also,  where  dam- 
ages awarded  for  land  taken  by  a  corporation,  were  claimed 

''"  "United  States  v.  Wiley  (IS(U),  41  Barb.  N.  Y.  477. 

^  Pickeu  V.  Victoria  (1879),  44  U.  C.  Q.  B.  372. 

"  McWliirter  v.  Halsted  (1885),  24  Fed.  Rep.  82.S,  N.J. 

"  McCauley  v.  Sears  (1893).  34  Pac.  Rep.  814. 

'"Gibbs  V.  Gibbs  (1858),  (3  W.  R.  415;  Gerhard  v.  Montague 
(1889),  38  W.  R.  76;  Regan  v.  Searle  (1840),  9  Do^-1.  193;  Gortra 
Baker  v.  Bank  of  Australasia  (1857),  1  C.  B.  X.  S.  515.  For  the 
same  relief  in  Scotland,  see  Agnew  v.  White  (1899),  Ct.  of  Session, 
1   F.    1026. 

"Bell  V.  Hunt  (1848),  3  Barb.  Oh.  X.  Y.  391. 

88  Van  Buskirk  v.  Roy  (1853),  8  How.  Pr.  X.  Y.  425;  Howe  v. 
Gifford  (1873),  66  Barb.  X.  Y.  .597;  Rohrer  v.  Turrill  (1860).  4  Jlinn. 
407;  Briant  v.  Reed  (1802),  14  X.  .T.  Eq.  271;  Fahie  r.  Lindsay 
(1880),  8  Oregon  474;  Fitch  v.  Brower  (1886),  42  N.  .T.  Eq.  300; 
Bechtel  t.  Sheafer  (1888),  117  Pa.  St.  555;  McClintook  v.  Helbcrg- 
(l,S97l,  168  Til.  .384;  Gill  v.  Cook  (1869),  42  Vt.  140;  Pool  v.  Lloyd 
(1843),  46  Jfass.  .525. 

"■  Webster  v.  Hall  (1880),  60  X.  H.  7. 
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by  two.""  Where  a  balance  due  for  bridge  plans,  was  claimed 
by  the  engineer  who  prepared  them,  and  by  his  solicitor 
who  acted  in  ascertaining  the  amount,  and  who  claimed  a 
lien  for  his  costs,  a  city  corporation  was  allowed  to  inter- 
plead.^i 

A  bank. — Upon  the  general  principles  of  equity  juris- 
prudence, a  bank  may  be  entitled  to  relief  by  bill  of  inter- 
pleader, against  separate  and  adversary  parties,  who  claim 
title  to  moneys  therein  deposited,  and  that,  whether  the 
money  was  deposited  by  the  claimants  jointly  or  not."^  It 
may  also  interplead,  when  adverse  claims  are  made  to  shares 
of  the  bank's  stock,  or  to  dividends  thereon,"^  or  to  property 
of  any  sort  deposited  in  the  bank  for  safe  keeping."* 

But  a  savings  bank  cannot  interplead,  when  sued  by 
the  holder  of  a  draft,  which  has  not  been  accepted.^'* 

Safety  deposit  company. — A  safety  deposit  company  may 
also  interplead  over  property  left  in  its  custody.'"' 

Surety  company. — A  surety  company  will  bo  relieved 
when  two  adverse  parties  claim  a  sum  of  money  for  which 
it  is  liable.^" 

"Barnes  v.  New  York  (1882),  27  Hun.  N.  Y.  23G;  Keller  v. 
Bading  (1896),  64  111.  App.  198. 

"'City  of  Atalanta  v.  McDaniel  (1895),  96  Ga.  190. 

'^Crellin  v.  Leland  (1842),  6  Jurist.  733;  City  Bank  of  N.  Y.  v. 
Skelton  (1846),  2  Blatchf.  N.  Y.  14;  German  Exchange  Bank  v. 
Board  of  Commissioners  (1879),  57  How.  N.  Y.  187;  Smith  v. 
Emigrant  Industrial  Savings  Bank  (1888),  17  N.  Y.  St.  Rep.  8.'52; 
Bruggemann  v.  Bank  of  the  Metropolis,  1  Rob.  C.  C.  N.  Y.  86;  Du 
Bois  v.  Union  Dime  Savings  Institution  (1895),  89  Hun.  N.  Y.  382r 
Harrisburg  Bank  v.  Heister  (1875),  2  Pears  Pa.  255;  Rahway 
Savings  Institution  v.  Drake  (1874),  25  N.  J.  Eq.  220;  First  Na- 
lional  Bank  v.  West  (1874),  46  Vt.  633;  Dickenschied  v.  Exchange- 
Bank  (1886),  28  W.  Va.  340;  Foss  v.  First  National  Bank  (1880), 
3  Fed.  R.  Col.  185;  Wayne  County  Savings  Bank  v.  Airey  (1893), 
95  Mich.  520;  Royal  Bank  of  Scotland  v.  Price  (1893).  Ct.  of 
Session,  20  R.  290;  Commercial  Bank  of  Scotland  v.  Muir  (1897),  Ct.. 
of  Session,  25  R.  219. 

'=  Providence  v.  Wilkinson  (1857),  4  R.  I.  507;  Cady  v.  Potter 
(1869),  55  Barb.  N.  Y.  463. 

"Langston  v.  Boylston  (1793),  2  Ves.  Jun.  101;  Nolan  v.  Lon- 
don (1889),  6  N.  S.  Wales  W.  N.  127. 

"'  Master  v.  Bowery  Savg.  Bank  (1900),  63  N.  Y.  S.  964. 

"  Mercantile  v.  Dimon  (1893),  55  N.  Y.  St.  Rep.  209;  Mercantile 
T.  Huntingdon  (1895),  89  Hun.  N.  Y.  465. 

"  Bacon  v.  American  Surety  Co.  (1900),  .53  App.  Div.  1.50  N,  Y. 
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Insurance  companies. — Insurance  companies  very  fre- 
quently require  protection,  in  respect  of  adverse  claims, 
when  insurance  moneys  become  payable,  and  relief  will  be 
afforded  to  life,"'  and  fire  "^  insurance  companies,  as  well 
as  to  fraternal  orders  and  benefit  societies."' 

Lottery  company. — Lottery  companies  have  been  al- 
lowed relief,  as  where  a  lottery  ticket  which  had  won  a 
prize  was  claimed  by  two  persons.^ 

A  purchaser. — A  purchaser  of  goods  may  interplead,  as 
where  two  persons  each  claimed  to  be  the  vendor,  and 
each  claimed  the  price;"  where  a  purchaser  was  sued  by  an 
assignee  of  the  vendor,  and  alleged  that  he  had  been  made 
a  garnishee  in  a  foreign  attachment  proceeding,  at  which 
time  he  had  no  notice  of  the  assignment  he  was  allowed 
to  interplead.'' 

Hotel  guest. — A  guest  at  a  hotel  may  interplead  when 
payment  of  his  bill  is  asked  by  two  persons,  each  claiming 
to  be  owner  of  the  hotel.* 

A  bishop. — A  bishop  has  been  allowed  relief  by  inter- 
pleader, where  he  had  acted  under  a  writ  of  fieri  facias  de 
hunis  ecclesiasticis.^ 

Church  oflScers. — In  Scotland  the  officers  of  a  church, 
whose  school  house  had  been  expropriated  by  a  railway 
company,  were  allowed  to  raise  a  multiplepoinding  where 

"  Spring  V.  South  Carolina  Insurance  Co.  (1823),  8  Wheat.  V. 
S.  268;  Emericli:  y.  New  York  Life  (1878),  49  Md.  352;  Clark  v. 
Mosher  (1887),  107  N.  Y.  118;  Hartford  Life  and  Annuity  Ins. 
Co.  V.  Uummings  (1897),  50  Neb.  236;  McKenzie  v.  ^tna  (1879), 
Russell  Eq.  Dec.  Nova  Scotia  346;  Woolworth  v.  Phoenix  (1898), 
25  App.  Div.  N.  Y.  629. 

»» Paris  y.  Gilham  (1813),  Cooper  p.  59;  Sexton  y.  Home  I'ire 
Insurance  Co.  (1898),  54  N.  Y.  S.  862. 

""Feldman  v.  Grand  Lodge  (1?92),  -16  N.  Y.  St.  Rep.  122;  Order 
of  the  Golden  Cross  v.  Merrick  (1895),  1G3  Mass.  374;  SuUiyan  v. 
Knights  of  E'ather  Matthew  (1897,,  73  Mo.  App.  43. 

1  Yates  y.  Tisdale  (1837),  3  Ed.  Ch.  X.  Y.  71;  Louisiana  v. 
Clark  (1883),  16  Fed.  Rep.  (Lou.)  20. 

Mohnston  y.  Lewis  (1867),  4  Abb.  N.  C.  Pr.  N.  Y.  150;  Tynan 
y.  Cadenas  (1885),  3  How.  Pr.  N.  S.  N.  Y.  78. 

'  Barnes  y.  Bamberger  (1900),  196  Pa.  St.  123. 

*  Gill  y.   Scrope  (1850),  2  Ir.  Jur.  O.  S.  182. 

=  Hammon  v.  Nayin  (1841),  1  Dowl.  X.  S.  351. 
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the  damages  paid  were  claimed  by  a  school  board  and  a 
kirk  session." 

Assignee  for  creditors. — An  assignee  for  creditors,  who 
had  in  his  possession,  a  fund,  the  proceeds  of  goods  sold  by 
him,  was  allowed  relief  by  interpleader,  where  the  money 
vras  claimed  by  the  creditors,  and  by  chattel  mortgagees.'' 

A  claimant  cannot  interplead. — An  action  of  inter- 
pleader cannot  be  maintained,  by  one  of  several  claimants 
of  a  fund  in  the  hands  of  a  third  party,  but  only  by  such 
third  person  himself.*  The  debtor  alone,  and  not  the  credi- 
tor, is  the  proper  party  to  institute  proceedings."  If  the 
remedy  be  not  asked  by  a  defendant  of  record,  a  third  party 
will  not  be  allowed  to  intervene.^"  Therefore  where  the 
interpleader  was  not  commenced  by  the  applicant  himself, 
but  by  the  applicant's  attorney,  at  the  expense  and  for  the 
benefit  of  one  of  the  two  claimants,  after  the  other  had 
recovered  judgment  in  an  action  brought  against  the  appli- 
cant, and  in  defence  of  which  the  same  attorney  had 
pleaded  the  right  of  the  first  claimant,  it  was  held  that  to 
allow  interpleader  to  be  maintained,  would  be  to  contra- 
vene the  general  principles  of  equity.^^  The  protection 
required  is  for  the  holder  of  the  fund,  and  if  he  does  not 
invoke  it  for  himself,  another  cannot  do  it  for  him.  Courts 
of  Justice  are  not  open,  like  tournaments,  for  knights  errant 
to  enter  and  tilt  at  pleasure. ^^ 

A  different  rule  in  Scotland. — In  Scots  law  the  practice 
in  an  action  of  multiplepoinding  is  different,  for  there  the 
process  may  be  raised  by  a  competing  party  in  the  name  of 
the  neutral  person,  that  is  a  claimant  may  commence  the 
proceeding  in  the  name  of  the  holder  of  the  fund.^^     More 

"Moukland  v.  Bargeddie  (1893),  Ct.  of  Session,  21  R.  122. 

'  Re  Gregg's  Assignment,  Fee  v.  Wolfe  (1898),  74  Mo.  App.  58. 
See  Castuer  v.  Twitchell  (1898),  91  Me.  524;  and  chapter  XI. 

'Am  V.  Arn  (1899),  2  Mo.  A.  Kepr.  734;  Wenstrom  v.  Bloomer 
(1895),  85  Hun.  N.  Y.  389. 

"Kortjohn  v.  Seimers  (1888),  27  Mo.  App.  271. 

"Allison  V.  Elberson  (1874),  1  W.  N.  C.  Pa.  388;  Good  v.  Briggs, 
r,  Kulp.  Pa.  199;  Browning  v.  Hilig  (1897),  69  Mo.  App.  594. 

"  Provident  Institution  v.  White  (1874),  115  Mass.  112. 

"  Porter  v.  West  (1886),  64  Miss.  548. 

"Winchester  v.  Blakey  (1890),  Ct.  of  Session,  17  R.  1046; 
.Tamieson  v.  Robertson  (1888),  Ct.  of  Session,  16  R.  15. 


38  THE   LAW   OF   INTERPLEADER. 

indulgence  is  accorded  when  the  person  in  possession  him- 
self applies. '^^ 

A  servant. — A  servant  cannot  have  interpleader,  when 
it  is  his  master  who  is  in  danger,  thus,  where  rival  claim- 
ants took  proceedings  against  a  ship,  in  respect  of  goods 
which  had  been  on  board,  it  was  held  that  the  captain  could 
not  interplead,  because  the  proceedings  were  not  against 
him  bu.t  against  the  ship,  the  parties  really  requiring  relief 
being  the  owners.^'' 

Agent  for  his  principal.  —  An  agent  cannot  institute 
proceedings  on  behalf  of  his  principal,  the  latter  must  inter- 
plead himself." 

Owner  of  building  in  course  of  erection. — The  owner 
of  a  building,  newly  erected,  or  in  course  of  erection,  may 
require  rival  claimants,  such  as  the  contractor,  sub-con- 
tractor, or  assignees,  or  creditors  of  these,  to  interplead, 
and  to  establish  between  themselves  their  demands  again-st 
the  moneys  owing  upon  the  building  contract.^'' 

It  has  been  held  in  Maryland,  however,  where  some  of 
the  claimants  were  lienholders,  and  the  owner  admitted 
a  balance  that  was  not  sufficient  to  pay  them  in  full,  that 
the  owner  could  not  maintain  a  bill  of  interpleader,  be- 
cause the  lien  holders  are  not  restricted  to  the  amount 
due  the  contractor.  They  have  no  concern  in  the  state  of 
the  account  between  these  parties,  they  make  their  claim 
against  the  building,  and  they  have  a  right  to  be  paid  by 
a  sale  of  it.  The  effect  of  allowing  interpleader,  would  be, 
to  make  the  lien  claimants  accept  the  personal  responsi- 
bility of  the  owner,  in  place  of  their  security  on  the  build- 
ing, and  to  compel  them  to  determine  by  litigation  with 
each  other,  the  dividends  which  they  should  receive.  This 
cannot  be  done.^^ 

"  Fraser  v.  Wallace  (1893),  Ct.  of  Session,  20  K.  374. 

^'  Sablieich  v.  Russell  (186(.i),  L.  E.  2  Eq.  441. 

"Hechmer  y.  Gllligan   (1886),  28  W.  Va.  7.50. 

"Trenton  v.  Heath  (1862),  15  X.  .T.  Eq.  22;  Independent  School 
District  v.  Mardis  (1898),  lOG  Iowa  295;  Lapenta  v.  Lettieri  (1899), 
44  Atl.  7.30  (Conn.);  Busse  v.  Voss,  13  Weekly  Law  Bulletin  .542 
(Ohio);  School  District  v.  Weston  (1875),  31  Mich.  86. 

"Ammendale  y.  Anderson  (1889),  71  Md.  128. 
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Defendant  in  replevin. — A  defendant  in  a  replevin  action 
cannot  compel  the  plaintifE,  and  an  adverse  claimant  of  the 
property,  to  interplead,  he  must  deliver  it  to  the  sheriff.^" 

Tax  collector. — When  a  tax  collector  has  sold  a  prop- 
erty for  arrears  of  taxes,  and  has  a  svirplns  which  is  claimed 
by  the  former  owner  and  his  mortgagee,  he  may  protect 
himself  by  interpleading.^" 

In  mandamus. — A  person  to  whom  a  writ  of  mandamus 
is  issued  in  England  or  Ontario,  in  respect  of  which  he 
claims  no  right  or  interest,  or  whose  functions  are  merely 
ministerial,  may  in  a  case  of  difficulty,  bring  before  the 
court  all  persons  claiming  any  right  or  interest  in  or  to 
the  matter  of  the  mandamus,  and  the  court  may  make  an 
order  as  upon  an  ordinary  interpleader  application.^^ 

Subordinate  judicial  officers. — Subordinate  Judicial  offi- 
cers, who  are  clothed  with  the  duty  of  distributing  funds 
among  certain  beneficiaries  in  pursuance  of  a  decree  or 
order,  cannot  have  relief  by  interpleader,  when  claims  are 
made  conflicting  with  the  direction  under  which  they  are 
acting.  Thus,  where  a  Master  in  Chancery  had  the  cus- 
tody of  a  fund,  merely  for  the  purpose  of  distributing  it 
Tinder  a  decree  in  partition,  it  was  held  that  a  bill  of  inter- 
pleader would  not  lie,  for  the  purpose  of  determining  the 
rights  of  persons  claiming  to  be  assignees  of  a  distributee.^^ 
In  the  same  way,  interpleader  was  refused  to  commissioners, 
appointed  to  make  partition  or  sale,  where  conflicting  claims 
were  made  to  the  proceeds  after  a  sale.'"'  The  reason  for 
this  is,  that  the  officer  runs  no  risk  in  obeying  the  direc- 
tion of  the  court,  and  so  needs  no  protection. 

The  sheriff  at  Common  Law. — Courts  of  Common  Law,  in 
England,  always   gave   the  sheriff,  before   there  was   any 

"Lynch  v.  St.  John  (1878),  8  Daly  N.  Y.  142.  Contra,  Mc- 
Donald v.  Koitosk  (1890),  Nova  Scotia  Digest    752. 

'"  MeDufeee  v.  Collins  (1897),  117  Ala.  487. 

''lEni^lish  Crown  Office,  Rule  76  of  188G;  Ont.,  Rule  1086  of 
1897. 

==  Moore  v.  Partlow  (1899),  84  111.  App.  361;  Partlow  v.  Moore 
(1900),  56  N.  B.  317  (111.);  Campbell  (1870),  Ct.  of  Session,  8  M. 
988  (Scotland). 

^  Michenor  v.  Lloyd  (1863),  16  N.  J.  Eq.  38. 
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Interpleader  Act,  all  the  protection  due  him  as  a  public 
oflicer,  when  he  acted  within  the  scope  of  his  duty.  As 
between  the  sheriff,  a  judgment  creditor,  and  a  third  party 
claiming  goods  taken  in  execution,  the  court  took  care, 
that  the  sheriff  should  not  be  made  an  instrument  of  try- 
ing at  his  own  expense  the  validity  of  the  claim.  The 
course  was,  to  interfere  when  he  came  promptly  and  had 
acted  indifferently  and  equally  between  the  parties,  and  to 
administer  to  him,  all  the  equity  which  a  court  of  equity 
would  give  upon  a  bill  of  interpleader,  and  this  was  uni- 
formly done  upon  motion.^*  The  courts,  on  the  suggestion 
of  a  reasonable  doubt,  protected  him,  by  enlarging  the  time 
for  making  his  -return,  until  the  rights  should  be  tried 
between  the  contending  parties,  or  until  one  of  them  had 
given  him  a  sufficient  indemnity.^^  Thus,  where  a  claim- 
ant sued  the  sheriff  for  trespass,  and  neither  party  would 
indemnify  him,  the  court  on  the  principle  that  a  sheriff 
must  not  at  his  own  expense  fight  the  cause  of  the  con- 
tending parties,  stayed  the  proceedings  until  an  indemnity 
should  be  given. ^"^ 

In  English  Courts  of  Equity. — In  England,  the  oldest 
rule  in  equity  was,  that  a  sheriff  was  precluded  from  stat- 
ing a  case  of  interpleader,  when  property  taken  in  execu- 
tion was  claimed  by  a  stranger  to  the  writ,  because  the 
sheriff  had  to  admit,  that  as  to  some  of  the  defendants  he 
was  a  wrongdoer.^'  By  1886  however,  the  Master  of  the 
Rolls  said: — I  doubt,  having  reference  to  modern  decisions, 
whether  I  should  be  disposed  to  fix  the  rule  so  tightly,  as 
to  say,  that  a  sheriff  cannot  now  file  a  bill  of  interpleader 
at  all.  But,  it  is  clear,  that  he  cannot  do  so  until  he  has 
informed  the  Judgment  creditors  of  the  adverse  claim,  and 
ascertained  whether  they  will  resist  the  claim,  or  give  the 

"■  Bemasconi  v.  Fairbrother  (1827),  7  B.  &  C,  p.  381. 

"Tidd's  C.   L.  Pr.,  8th  Ed.   (1824),   p.  1057. 

"Beavau  v.  Dawson  (1830),  6  Bing.  560.  See  also  Bolt  v. 
Sbanway  (1794),  2  Anstr.  556;  King  v.  Bridges  (1817),  7  Taunt.  294; 
Dewey  v.  Wtiite  (1871),  65  N.  Car.  225. 

"  Slingsley  v.  Boulton  (1813),  1  Ves.  i&  B.  334;  Onyon  v.  Wash- 
bourne  (1850),  14  Jur   497. 
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goods  HID.-'  Finally,  it  became  the  practice  in  equity  to  allow 
the  sheriff  a  bill  oi  interpleader,  when  conflicting  equitable 
claims  were  made  to  the  property  seized.^" 

In  United  States  Courts.  —  In  the  United  States,  the 
equitable  practice  has  been  somewhat  variable.  Sometimes, 
following  the  early  English  Rule,  the  sheriff  has  been  re- 
fused his  bill.^°  Under  other  conditions  he  has  been  held 
entitled  to  it,  as  where  some  of  the  defendants  by  unusual 
instructions  have  placed  him  in  his  difficulty  ;^^  or  where, 
the  claimants  are  two  contending  execution  creditors,  or  an 
assignee  in  bankruptcy  of  the  execution  debtor  and  the  ex- 
ecution creditor,  because  as  to  them  he  cannot  be  held  a 
wrongdoer.'^  In  one  instance,  he  was  allowed  a  bill,  but 
without  an  injunction  to  stay  any  suit  against  him.""  In 
other  cases,  he  had  been  allowed  his  bill  apparently  as  a 
matter  of  right."* 

British  Statutes.— The  English  Act  of  1831,  was  the 
first  interpleader  statute  for  the  relief  of  sheriffs,  and  other 
officers.  It  permitted  the  remedy,  whenever  goods  taken 
or  intended  to  be  taken  in  execution,  were  the  subject  of 
claims  by  assignees  of  bankrupts,  and  other  persons,  not 
being  the  parties  against  whom  the  process  issued.  The 
original  enactment  is  continued  in  the  present  English 
Rules,  which  provide,  that  relief  by  way  of  interpleader  may 
be  granted  where  the  applicant  is  a  sheriff  or  other  officer 
charged  with  the  execution  of  process,  and  claim  is  made 
to  any  money,  goods,  or  chattels  taken  or  intended  to  be 

=*Dalton  V.  Furness  (1866),  35  Beav.  461.  See  also  Tufton  v. 
Harding  (1859),  6  Jur.  N.  S.  116. 

™Hale  V.  Saloon  Omnibus  Co.  (1859),  4  Drew,  p.  500;  Child 
Y.  Mann  (1867),  L.  R.  3  Eq.  806;  Daniell's  Chy.  Pr.,  4tli  Ed.  (1871), 
ri.   1416. 

=»  Quino  V.  Patton  (1841),  2  Ired.  Eq.  (N.  C.)  48;  Shaw  v.  Coster 
(1840),  8  Pai.  N.  Y.  339;  Parker  v.  Barker  (1860),  42  N.  H.  78;  Mc- 
Donald V.  Allen  (1875),  37  Wis.  108;  Rock  v.  Cook  (1848),  2  Phil. 
(Pa.)  691. 

"  Shaw  V.  Chester  (1834),  2  Ed.  Ch.  N.  Y.  405. 

^"^  Dewey  v.  White  (1871),  65  ^ST.  Car.  225;  Fairbanks  v.  Belknap 
(1883),  135  Uass.  179. 

«  Storrs  v.  Payne  (1810),  4  Hen.  &  M.  (Va.)  506. 

^Henderson  v.  Richardson  (1843),  5  Ala.  349;  Kring  v.  Green 
(1846),  10  Mo.  195;  Lawson  v.  Jordan  (18.58),  19  Ark.  297;  Turner 
V.  Lawrence  (1847),  11  Ala.  426. 
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taken  in  execution  under  any  process,  or  to  the  proceeds  or 
value  tliereof,  by  any  person  other  than  the  person  against 
whom  the  process  issued.  A  clause,  essentially  similar,  ap- 
pears in  the  interpleader  statutes  which  are  in  force  in  Ire- 
land and  in  other  parts  of  the  British  Empire.^" 

United  States  Codes.  —  In  1848,  Pennsylvania  adopted 
the  second  part  of  the  English  Act  of  1831  for  the  relief 
of  sheriffs,  it  has  also  been  copied  by  Virginia  and  West 
Virginia;  while  the  following  States  have  enacted  a  less 
comprehensive  provision,  which  allows  a  sheriff  to  inter- 
plead when  he  has  been  sued  and  is  defendant  in  an  action, 
namel}',  Arkansas,  Indian  Territorv',  Iowa,  Kansas,  Mis- 
sissippi, Xebraska,  Ohio,  Oklahoma  and  Wyoming.  It  has 
been  held  in  Pennsylvania,  that  so  long  as  a  claim  to  the 
property  exists  and  is  undetermined,  the  sheriff  has  a 
right  to  interplead.^^ 

In  the  other  American  States,  there  are  a  variety  of  pro- 
visions by  which  a  sheriff  is  as  a  rule  only  partially  protected 
from  his  difficulties.  In  some  he  may  empanel  a  jury 
to  try  the  claimants'  titles.  Sometimes  this  is  looked  on  as 
a  judicial  provision,  sometimes  not,  while  in  many  States 
the  decision  is  not  binding  on  the  claimant.  In  other 
States,  following  the  practice  in  England  before  the  inter- 
pleader Act,  the  sheriff  may  demand  a  bond  of  indemnity 
from  the  execution  plaintiff,  and  if  this  is  denied  him  he 
must  take  the  risk  of  refusing  to  seize,  or  of  abandoning 
the  lev}',  if  a  seizure  has  been  made.  In  others,  there  is 
a  process  by  which  the  claimant  intervenes  and  takes  the 
goods,  upon  giving  a  bond,  the  sheriff  dropping  out,  when 
the  other  parties  without  his  presence  determine  the  mat- 
ter between  themselves.  This  is  known  as  '  intervention,' 
and  the  claimant  intervening  is  sometimes  designated  the 
interpleader,  but  more  generally  the  intervenor.^' 

Effect  of  a  sheriff's  proceeding. — The  nature  and  effect 
of  a  sheriff's  proceeding  were  recently  stated  by  Lord  Esher 

■"  Sec  Appendix. 

^  Hull  V.  A'anderpool  (1893),  156  Pa.  St.  152. 
"See  JIurfee  on  Sheriffs,  U.  S.  1884  p.  13;  Freeman  on  Execu- 
tions, 1900;  Cap.  xvii. 
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in  England,  as  follows:  A  writ  of  /?.  fa.  is  put  in  the  hands 
of  the  sheriff,  directing  him  to  seize  the  goods  of  a  par- 
ticular person,  the  judgment  debtor.  He  does  seize  good-s 
in  the  jjossession  of  the  judgment  debtor.  Thereupon,  an- 
other person  comes  forward  and  claims  the  goods  as  his. 
That  would  put  the  sheriff  in  the  position  of  having  to 
determine  whose  the  goods  really  are,  whether  they  are 
the  execution  creditors  or  the  claimants.  But  the  legisla- 
ture provides,  that  the  sheriff  may  come  to  the  court,  to 
determine  who  is  right  or  wrong,  the  claimant  or  the  ex- 
ecution creditor.  As  soon  as  the  sheriff  has  got  his  inter- 
pleader order,  he  is  protected.  The  court  then  has  to  per- 
form the  duty  of  determining  to  whom  the  goods  belong.^' 

Other  officer. — The  words  "  sheriff  or  other  officer  "  have 
been  held  to  include,  a  lord  of  the  manor,^"  a  coroner  *" 
when  he  has  sheriff's  duties  to  perform;  a  receiver  appointed 
by  the  court,''^  as  well  as  the  sheriff's  under-sheriff,  deputy 
sheriff,  bailiff,  or  constable,  when  they  respectively  require 
protection.''-  The  Ontario  Eule  recites,  that  sheriff  shall 
mean,  a  sheriff,  coroner,  elisor,  or  other  officer.*^ 

A  sub-sheriff  cannot  interplead  for  the  high  sheriff,  when 
it  is  the  latter  who  requires  protection,^*  and  officers  of 
inferior  courts  have  been  held  not  to  be  within  the  provi- 
sions of  the  Interpleader  Act.*' 

Sheriff  as  a  stakeholder. — A  sheriff  may  sometimes  ap- 
ply for  relief  under  the  statutory  provision  for  the  relief 
of  stakeholders,  when  he  cannot  properly  bring  himself 
under  the  special  provision  made  for  sheriffs.  Thus,  a 
sheriff  was  allowed  to  interplead  where  he  had  paid  the 
execution  creditor  out  of  the  proceeds  of  the  levy,  and  still 

=»  Discount  Banking  Co.  v.  Lambarde  (1893),  9  T.  L.  R.  012; 
(J3  L.  J.  Q.  B.,  p.  23. 

™  Ibbotson  V.  Chandler  a841),  9  Dowl.  250. 

"Quinton  v.  Bntt  (IStJO),  5  Ir.  Jnr.  N.  S.  130. 

"Levas.seur  v.  Mason  (1891),  2  Q.  B.  7;  Wells  v.  Hews  (1876), 
24  Grant,  Ont.,  131. 

'-  Linton  V.  Pollock.  5  C.  C.  Pa.  243. 

"Ont. -Rule  1102  CC.)  of  1897. 

"  Freeman  v.  Jlountcashel  (1849),  12  Ir.  L.  R.  553. 

•■'Moylan  v.  Rogers  (1848),  10  Ir.  L.  R.  2G0. 
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had  a  balance  in  his  hands,  which  both  the  execution  credi- 
tor and  the  claimant  claimed.^"  It  has  been  said  too^,  that 
if  there  is  no  summary  remedy  in  any  particular  case,  the 
court  may  allow  the  sheriff  to  avail  himself  of  the  old  equit- 
able jurisdiction,  and  permit  him  to  bring  an  action  of  inter- 
pleader.*'' 

Sheriff  not  bound  to  interplead.  —  A  sheriflf  is  never 
bound  to  interplead  under  the  Act,  and  a  claimant  cannot 
compel  him  to  take  the  benefit  of  it/*  because  it  was  passed 
for  the  relief  of  the  sheriff,  not  of  the  parties  claiming  the 
property  seized.'"' 

Where  a  sheriff  has  received  instructions  with  the  writ, 
that  a  claim,  if  made,  will  be  contested,  he  is  not  bound 
to  take  interpleader  proceedings  immediately  the  claim  is 
made,  without  further  instructions/"  and  where  goods 
seized  have  been  previousl}'  assigned  by  the  execution 
debtor  to  a  third  person,  as  security  for  a  debt,  the  sheriff 
is  not  bound  to  interplead,  and  thereby  enable  proceedings 
to  be  taken,  but  is  at  liberty  to  withdraw,  though  the  value 
of  the  goods  seized  exceeds  the  sum  secured  by  the  assign- 
ment, and  the  debtor  has  an  equity  which  is  valuable."'^ 
The  sheriff's  duty  in  such  a  case  would  be  to  sell  the  equity 
of  redemption. 

When  sheriff  refused  relief. — The  granting  of  an  issue 
is  a  matter  of  sound  discretion,  and  the  refusal  of  it,  leaves 
the  sheriff  in  the  same  position  as  if  it  had  not  been  asked, 
nor  does  it  affect  the  right  of  the  claimant,  who  has  no 
right  to  demand  an  issue. '^ 

The  court,  although  refusing  the  sheriff's  application, 
may  yet  in  lieu  thereof,  enlarge  the  time  for  him  to  return 

^"Ormsby  v.  Wright  (1893),  127  Ir.  L.  T.  R.  134:  Warnock  v. 
Leslie  (1882),  10  Ir.  R.  C.  L.  (i8;  Walter  v.  Xicholson  (1838),  C. 
Dowl.  517;  but  see  Re  Gould  v.  Hope  (1893),  20  Ont.  App.  347,  in 
which  the  Court  was  divided. 

"  Standard  v.  Hughes  (1885),  11  Ont.  Pr.  220. 

■^  Harrison  t.  Forster   (1830),  4  Dowl.  558. 

^"Dempse.v  v.  Caspar  (lS.i4),  1  Ont.  Pr.  189;  Bain  v.  Funk 
(lS(i9),  61  Pa.  St.  185. 

°°McGee  v.  Anderson  (1857),  6  Vict.  L.  R.  (L.)  414. 

■"  Scarlett  v.  Hanson  (1883),  12  Q.  B.  D.  213;  English  Order 
LVii..  r.   12;   Ont.   Rule  1112  of  1897. 

•■-Bain  v.  Funk  (18C9),  61  Pa.  St.  185. 


THE   APPLICANT.  45 

the  writ/'  and  he  is  entitled  to  a  reasonable  time  to  make 
his  return,  after  the  disposal  of  his  application,  before  an 
attachment  can  issue  against  him.'^'  It  has  been  held  in  Ire- 
land, that  the  Interpleader  Act  does  not  abolish  the  sheriff's 
power  of  proceeding  by  writ  of  enquiry.'^^  and  he  may  still 
as  before  the  interpleader  acts  apply  to  the  court  to  enlarge 
the  time  for  making  his  return.  If  he  is  unable  to  com- 
ply with  the  conditions  entitling  him  to  claim  relief  by 
interpleader,  or  when  the  case  is  obviously  not  one  for  inter- 
pleader, his  proper  course  is  to  apply  for  an  enlargement 
of  the  time  to  return  the  writ"" 

Ke-interpleader  by  sheriff. — A  sheriff  may  re-interplead 
when  a  new  claimant  appears,  and  the  issue  will  be  amended, 
so  that  the  new  claimant  may  take  part  in  the  contest."'' 

Disposition  of  the  Courts. — The  disposition  of  the  courts, 
is  now,  to  be  more  liberal  in  relieving  the  sheriff,  than 
when  the  Interpleader  Act  was  first  enacted;"^  although  he 
must  in  numerous  cases,  not  within  the  statute,  take  good 
advice  and  do  the  best  he  can.^" 

One  effect  of  Sheriff's  Act. — It  is  worthy  of  note,  that 
although  the  Interpleader  Act  was  originally  passed  for  the 
relief  of  sheriffs,  it  is  now  in  a  great  measure  used  by  credi- 
tors as  a  means  of  attacking  conveyances  or  other  transfers 
made  by  debtors  to  third  parties.  The  creditor  instructs  a 
seizure,  in  the  face  of  an  adverse  claim,  and  the  sheriff 
interpleads  as  a  matter  of  course.  The  third  party,  if  out 
of  possession  of  the  property,  is  forced  to  be  plaintiff  in  an 
issue;  and  whether  in  possession  or  out  of  possession,  has 
to  give  security  for  what  may  turn  out  to  be  his  own  goods. 
This  is  often  a  hardship,  because,  being  unable  to  give 

•"■Holires  v.  Mentze  (1835),  4  Dowl.  300;  4  A.  &  E.  127;  Cox  v. 
Balne  (1845),  2  D.  &  L.  718;  Isaac  t.  Spilsbury  (1833),  10  Bing.  93. 

"  Rex  V.  Sheriff  of  Herfordshire  (1836),  5  Dowl.  144. 

=^  Barrett  v.  Butler  (1850),  2  Ir.  Jur.  O.  S.  32. 

"'Bentley  v.  Hook  (1834).  2  Dowl.  339;  iEoach  v.  Wright  (1841), 
8  M.  &  W.  157;  Mutton  v.  Young  (1847),  4  C.  B.  371;  Holmes  v. 
Mentze  (1835),  4  A.  &  E.  127:  4  Dowl.  300. 

"  Bryce  v.  Kinnee  (1892),  14  Ont.  Pr.  509. 
-  ■'»  Darling  v.   Collatton   (1883),   10  Ont.   Pr.   110;   Holt   v.   Frost 
(1858),  3  H.  &  N.  821;  28  L.  J.  Ex.  55. 

■'  Bateman  v.  Farnsworth  (1860),  29  L.  J.  Ex.  365. 
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security,  and  not  desiring  to  have  his  goods  sold,  he  will 
sometimes  make  a  settlement  although  he  has  a  good  claim. 

It  has  accordingly  heen  held  in  Ontario,  that  an  issue, 
directed  on  a  sheriff's  interpleader  application  between  the 
claimant  under  a  chattel  mortgage  from  the  debtor  and 
the  execution  creditor,  is  a  proceeding  taken  to  impeach 
the  mortgage  imder  the  Act  respecting  Assignments  and 
Preferences  by  Insolvent  Persons."" 

When  goods  not  in  possession  of  debtor. — In  Ontario,  if 
goods  be  in  the  possession  of  a  third  party  claiming  them, 
and  not  in  the  possession  of  the  execution  debtor,  the  sheriff 
is  not  obliged  to  seize,  for  the  purpose  of  enabling  an  ex- 
ecution creditor  to  attack  the  claimant's  title  in  an  inter- 
pleader issue,  unless  he  has  first  been  furnished  with  in- 
structions in  writing,  specifying  the  goods  in  such  a  way 
that  they  can  be  identified,  nor  until  he  has  been  fur- 
nished with  a  bond,  with  two  sureties,  conditioned  that  the 
})arties  executing  it  will  be  liable  for  the  costs  and  expenses 
which  the  sheriff  or  claimant  may  be  put  to,  by  the  seizure 
or  subsequent  dealings  with  the  property."^ 

In  a  recent  English  case  where  the  sheriff  entered  the 
])remises  of  the  claimant  and  took  away  the  goods  by  force, 
the  court  refused  in  the  interpleader  order  to  stay  the  claim- 
ant's action  for  damages.' 

Applicant  must  come  to  the  court  promptly. — A  person 
seeking  relief  by  interpleader  must  come  to  the  court 
promptly,  either,  immediately  before  or  after  proceedings 
liave  been  taken  against  him.  He  must  not  delay  until  a 
judgment  or  verdict  has  been  obtained,  for  he  will  then 
bo  too  late."^     Nor  can  he  have  relief,  when  by  his  own 

°"  Cole  V.  Porteous  (1892),  9  Ont.  App.  111. 

"■  R.  S.  Ont.  (1897)    c.  77,  s.  22. 

'  De  Coppett  v.  Barnett  (1901),  21  T.  L.  R.  273. 

'-  Cornish  v.  Tanner  (1S27),  1  Y.  &  .T.  ,S3.3;  Yarborongh  v. 
Thompson  (1844),  3  Smed.  &  11.  Miss.  291;  Union  Bank  v.  Ken 
(1849),  2  Md.  Chy.  4G0;  Fuller  v.  Patterson  (1869),  16  Grant.  (Ont.) 
91;  Crlckmore  v.  Freeston  (1871),  40  L.  .1.  Chy.  137;  New  York  v. 
Haws  (1873),  3.1  N.  Y.  Sup.  Ct.  372:  Brown  v.  Wilson  (1876),  .W 
Gn.  .534;  French  v.  Robrchard  (1877),  50  Vt.  43;  Moore  v.  Hill 
'"'877),  .59  Ga.  760;  De  Zouche  v.  Garrison  (1891),  140  Pa.  St.  4.30; 
Home  Life  Insurance  Co.   v.   Caulk    (1897),  8C  Md.  .385;   .Tohnston 
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laches  he  has  permitted  two  claims  for  the  same  debt  to 
ripen  into  separate  judgments."^  If  it  were  otherwise  an 
interpleader  suit  would  become  in  eiiect  an  appeal  from  a 
judgment  already  recovered."* 

Reason  for  this  rule. — The  rule  requiring  diligence  is 
well  settled,  both  hy  reason  and  authority.  Interpleader  is 
afforded  to  protect  a  party  from  the  annoyance  and  hazard 
of  two  or  more  actions  touching  the  same  property,  or 
demand;  but  one,  who,  with  a  knowledge  of  all  the  facts, 
neglects  to  avail  himself  of  the  relief,  or  elects  to  take  the 
chances  for  success  in  actions  at  law,  ought  to  submit  to 
the  consequences  of  defeat.  To  permit  an  unsuccessful 
defendant,  to  compel  the  successful  plaintiff  to  interplead, 
is  to  increase  instead  of  to  diminish  the  number  of  suits, 
to  put  upon  the  shoulders  of  others  the  burden  which  he 
asks  should  be  taken  from  his  own.'^^ 

AVliere  the  action  was  confined  to  the  mere  quantum  of 
the  demand,  a  defendant  after  a  verdict  against  him  at 
law,  was  allowed  to  maintain  a  bill  of  interpleader.*"* 

A  person  who  postponed  making  his  motion  for  an 
interpleader  order,  from  January  until  June,  had  his  ap- 
plication denied;"^  while  a  debtor,  who  delayed  for  fifteen 
days  was  allowed  relief,  as  it  appeared  that  the  rights  of 
the  claimants  were  not  prejudiced  by  the  delay. "^  A 
defendant,  who  had  twice  obtained  time  to  plead,  was  al- 
lowed even  then  to  interplead.""  Sometimes  as  a  punish- 
ment for  delay,  the  applicant  will  be  required  to  pay  the 
costs  of  the  action  against  him,  and  be  denied  his  costs 

V.  OHver  (189-1),  36  N.  E.  Reps.,  Ohio,  458;  but  see  oontra  Griggs 
V.  Thompson  (1843),  1  Ga.  Dec.  14(3;  Kistler  v.  Thompson  (1895), 
3  Lack.  Jur.  Pa.  341. 

»"  Haseltine  v.  Brickey  (1867),  16  Gratt.  Va.  116;  Cheever  v. 
Hodgson  (1881),  9  Mo.  App.  565. 

"Victoria  V.  Bethune  (1877),  23  Grant,  Out.,  56S;  1  Out.  App. 
R  398;  Larabrie  v.  Brown  (1857),  1  De  G.  &  .J.  204;  but  see 
Brennan  v.  Liverpool  (1877),  12  Hun.  N.  Y.  62. 

"  McKinney  v.  Kuhn  (1881),  59  Miss.  186. 

«  Hamilton  v.  Marks  (1852),  5  De  G.  &  Sm.  638. 

«'  United  States  v.  Bussey  (1889),  27  N.  Y.  St.  Rep.  185. 

■^  Schmidt  v.  Douglas  (1894),  14  Canada  L.  T.  515. 

^  Barnes  v.  Bank  of  England  (1838),  7  Dowl.  319. 
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of  the  interpleader  application.'"'  After  an  interpleader 
order  has  been  made  and  acquiesced  in,  it  is  then  too  late 
to  move  to  dismiss  it,  on  the  ground  that  it  was  filed  too 
late.'i 

Exception  to  the  rule. — In  equit}^  however,  a  plaintiff 
is  not  bound  to  file  his  bill  of  interpleader,  so  long  as  a 
course  of  proceedings  being  taken  by  the  different  claim- 
ants is  such,  that  if  persevered  in,  will  determine  their 
respective  rights,  as  between  themselves,  without  the  inter- 
vention of  the  Court  of  Chancery.'^^ 

Delay  as  to  one  fund. — If  interpleader  be  asked  as  to  two 
funds,  with  respect  to  one  of  which  the  plaintiff  is  not 
entitled  to  relief  on  account  of  having  delayed  his  applica- 
tion too  long,  that  is  no  objection  to  his  right  to  interplead 
as  to  the  other.'" 

Under  Interpleader  Statutes.  —  The  English  Act  of 
1831'*  provided,  that  the  application  should  be  made  after 
declaration  and  before  plea.  The  United  States  Code  pro- 
visions use  the  same  words,  or  words  to  the  same  effect, 
such  as  before  answer,  or  before  issue  Joined.  It  has  been 
held  in  Ohio,  that  a  defendant  who  has  demurred  is  not  too 
late.'°  The  present  English  Eules,  and  others  founded 
upon  them,  provide  that  a  defendant  may  apply  at  any  time 
after  service  of  the  writ  of  summons.'"  The  general  prin- 
ciple of  diligence  in  interpleader  requires,  that  the  words 
'  at  any  time'  be  construed  a  reasonable  time.  In  a  recent 
decision  it  was  said,  '  it  is  well  known  in  the  law,  that 
ever  since  the  statvite  of  William  IV.  the  one  object  of 
the  law  has  been  to  make  interpleader  proceedings  prompt.'" 

It  must  of  course  be  borne  in  mind,  that  when  a  stake- 
holder has  been  sued,  the  action  may  have  proceeded  a  con- 
siderable    distance    before    the    second    claimant    appears. 

™  Churchill  v.  Welsh  (1879),  47  Wis.  39. 

"  Cooper  V.  Jones  (1857),  24  Ga.  474. 

"  Sieveking  v.  Behrens  (1837),  2  Myl.  &  Cr.  581  . 

■'  Union  Bank  v.   Kerr  (1849),  2  Md.  Chy.  460. 

"  1  &  2  Will.  IV.    u.  58,  s.  1. 

'=  Cozad  v.  Shannon,  3  Weekly  Law  Bulletio    865  (Ohio). 

"English  Order  LYII.,  Rule  6;  Ontario  Rule  1106. 

"  Macnair  v.  Andenshaw  (1891),  2  Q.  B.  502;  65  L.  T.  R.,  p.  293. 
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Under  such  circumstances,  it  is  impossible  for  the  defendant 
to  apply  at  an  earlier  stage,  but  he  must  do  so  promptly, 
as  soon  as  he  has  notice  of  the  second  claim. 

A  bank  sued  for  a  deposit,  the  ownership  of  which  was 
disputed,  was  held  entitled  to  interplead,  though  an  appli- 
cation by  the  plaintiff  to  restrain  the  payment  of  the  fund 
to  the  other  claimant  during  the  pendency  of  the  action 
had  been  denied,  for  such  a  denial  is  not  conclusive  of 
the  validity  of  the  plaintiffs'  clai'ni.'^ 

A  defendant  cannot  take  issue  with  the  plaintiff,  and 
at  the  same  time  have  the  benefit  of  an  interpleader  when 
a  third  party  claims;  the  two  are  inconsistent,  and  he  must 
elect  between  them,  he  cannot  have  both.  In  Ohio,  by  filing 
his  answer,  the  defendant  waives  and  abandons  his  inter- 
pleader, for  the  Code  requires  him  to  come  before  answer.'" 

Sheriff  must  come  promptly.  —  A  sheriff  must  not  be 
guilty  of  delay  in  making  his  application,*"  he  should  come 
promptly  to  the  court  after  he  has  received  notice  of  the 
adverse  claim,^^  because  his  possession  may  cause  great  mis- 
chief, as  by  the  absolute  stoppage  of  a  lawful  trade. ^^ 

When  sheriff  too  late. — He  will  be  refused  relief  if  the 
application  is  not  made  until  after  the  return  day  of  the 
■s\-rit,  unless  the  delay  is  satisfactorily  explained.*^  He  was 
refused  where  he  delayed  sixteen  .days  and  had  exercised 
a  discretion;**  and  also  when  the  delay  was  sixty-three 
days,  although  he  alleged  that  the  delay  was  to  enable  him 
to  seize  the  residue  of  the  debtor's  goods. *^  So,  forty-seven 
days'  delay,  although  partly  accounted  for,  has  been  fatal;*' 

™  Schweiger  v.  German  Saving  Bank  (1899),  57  N.  Y.  S.  356. 

•"  Johnston  v.  Oliver  (1894),  51  Ohio  St.  6. 

"  Macdonald  v.  Great  N.  W.  Central  Ry.  Co.  (1894),  10  Man.  83. 

'^Flvnn  v.  Cooney  (1894),  18  Ont.  Pr.  321;  Alexander  v.  Oon- 
nell  (1848),  11  Ir.  L.  R.  325;  Wrixon  v.  Purcell  (1848),  Bl.  D.  &  O. 
265;  Wrighv  v.  Bergin  (1848),  Bl.  D.  «&  O.  284;  Good  v.  Brig?s,  5 
Kulp  Pa.  199. 

'"  Tufton  V.  Harding  (1859),  6  Jur.  N.  S.  116. 

*«  Cole  V.  McFaul  (1844),  1  V.  C.  Q.  B.  276. 

"Adams  v.  Blackwell  (1884),  10  Ont.  Pr.  168. 

"  Miller  v.  Nolan  (1865),  1  TJ.  C.  L.  J.  327;  and  see  also  Harris 
V.  York  (1892),  8  Man.  89;  Thompson  v.  Ward  (1855),  1  Ont.  Pr. 
269;  Bos  well  v.  Pettigrew  (1878K  7  Ont.  Pr.  393. 

"Cook  V.  Allen  (1833),  2  Dowl.  11;  1  C.  &  M.  542. 
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also  three  months'  delay;*'  and  also,  where  one  term  had 
passed  in  which  the  application  might  have  been  made.*" 

Where  notice  of  a  claim  was  given  to  a  sheriff,  two 
months  after  the  writ  had  been  delivered  to  him  for  execu- 
tion, it  was  held,  that  as  his  difficulty  arose  entirely  from 
his  own  delay,  in  not  making  a  levy  when  he  might  have 
done  so,  that  he  was  not  entitled  to  relief.^^  A  sheriff  who 
delaj's  his  application,  at  the  request  and  for  the  interest 
of  one  of  the  parties,  places  himself  out  of  the  protection 
of  the  court. '"'  Where  an  execution  creditor  obtained  an 
attachment  against  a  sheriff,  for  not  returning  the  writ, 
the  sheriff  was  only  allowed  to  interplead  on  condition  of 
his  paying  the  costs  of  the  attachment."^ 

When  sheriff  excused. — In  general,  when  a  sheriff  is 
guilty  of  great  delay,  the  onus  is  on  him  to  show  as  far  as 
he  can  be  presumed  to  know  the  facts,  that  no  loss  has 
been  occasioned  by  his  acts  or  neglect.  Sometimes,  it  may 
be  necessary  to  refuse  an  interpleader  application,  in  order 
to  insure  promptness  on  the  part  of  sheriffs.  On  the  other 
hand,  the  modern  tendency  is  more  in  favour  of  such  ap- 
plications, than  it  was  when  the  statutes  first  authorized 
them.  The  jurisdiction  should  be  construed  liberally,  so 
far  as  consistent  with  the  real  interevsts  of  the  parties  con- 
cerned. A  sheriff  may  be  guilty  of  delay,  and  still  be 
blameless  of  any  dishonest  or  improper  conduct,  and  if  the 
parties  have  not  suffered  through  his  delay,  the  sheriff  is 
entitled  to  be  relieved  from  vexatious  actions."-  The 
sheriff  will  therefore  be  entitled  to  relief,  if  he  can  satis- 
factorily explain  his  delay,  or  show  special  circumstances 
which  have  occasioned  it.  Thus,  where  much  correspond- 
ence took  place  between  the  parties,  the  sheriff  was  allowed 
to    interplead,    although    his    application    was    made    two 

"  Deveieux  y.  John  (1833),  1  Dowl.  548. 

**  Rirlgewa.v  v.  Fisber  (1835),  3  Dowl.  567;  Beale  v.  Overton 
(1837),  5  Dowl.  599;  2  M.  &  W.  534. 

■"Lashman  v.  Claringbold  (1836),  2  H.  &  W.  87;  Ramsden  v. 
Conry  (1839),  2  Ir.  L.  R.  175. 

»» Mutton  V.  Young  (1847),  4  G.  B.  371;  16  L.  J.  C.  P.  309j  see 
also  Skipper  v.  Lane  (3  834),  2  Dowl.  784. 

*'  Alemore  v.  Adeaue  (1835),  3  Dowl.  498. 

"=  :.racdonald  v.  Great  N.  W.  Central  Ry.  Co.  (1894),  10  Man.  S3. 
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months  and  six  days  after  he  had  received  notice  of  the 
claim,  but  it  was  on  condition  that  he  should  pay  the  costs, 
of  an  action  which  had  been  commenced  against  him."^  In. 
another  case,  where  several  months  had  elapsed  before  the 
sheriff's  application,  he  was  held  not  too  late,  as  it  ap- 
peared that  negotiations  had  been  going  on  between  the 
parties,  with  a  view  to  an  arrangement."*  So,  where  he 
fairly  accounted  for  a  delay  of  thirty-three  days,  by  show- 
ing that  he  expected  the  other  parties  to  initiate  the  neces- 
sary proceedings,  it  was  held,  that  as  the  delay  was  not 
unreasonable,  and  no  trial  had  been  lost,  he  was  entitled 
to  his  order.'" 

Where  a  sheriff  delayed  his  application,  to  make  in- 
quiries in  respect  of  a  second  claim,  he  was  held  not  too 
late,°'  because  he  is  entitled  to  a  reasonable  time  to  inquire 
before  coming  to  the  court ;"'  and  where,  after  seizing,  he 
had  received  notice  of  an  intended  claim,  which  would  have 
rendered  it  unsafe  for  him  to  sell,  he  was  held  not  too  late 
after  more  than  three  months'  delay."^ 

Where  notice  had  been  sent  to  a  sheriff  with  a  writ,  that 
a  claim  to  the  goods  might  be  made,  and  that  if  made,  it 
would  be  contested,  it  was  held  that  the  sheriff  was  not 
bound  to  take  interpleader  proceedings  immediately  the 
claim  was  made,  without  further  instructions."" 

Affidavit  explaining  delay. — If  the  sheriff  rely  on  any 
special  circumstances,  as  excusing  his  delay,  or  for  any 
other  purpose,  he  must  make  a  special  affidavit  of  the  facts 
on  which  he  relies;  and  if  he  do  not,  a  supplemental 
affidavit  will  not  be  allowed.^ 

When  claim  before  execution. — If  a  claim  is  made  before 
the  sheriff  receive  the  execution,  and  the  sheriff  delay  in 
seizing,  and  then  interplead,  his  application  will  be  refused.^ 

"  Booth  V.  Preston  (1860),  3  Ont.  Pr.  90. 
"  Dixon  V.  Ensell  (1834),  2  Dowl.  621. 
"  Darling  v.  Collatton  (1883),  10  Ont.  Pr.  110. 
°"  Toiilmin  v.  Edwards  (1837),  1  Will.,  Well.  &  Dav.  579. 
»'  Willdns  V.  Peatman  (1877),  7  Ont.  Pr.  84. 
''Barker  v.  Phipson  (1835),  2  Dowl.  621. 
"'JIcGee  V.  Anderson  (1880),  6  Victorian  L.  K.  414. 
lOook  T.  Allen  (1833),  2  Dowl.  11;  Wrigby  v.  Bergin  (1848).  BI 
D.  &  O.  284. 

'  Freeman  v.  Jlountcashel  (1849),  12  Ir.  L.  E.  553. 
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Affidavit  of  no  collusion  in  equity. — In  every  case  of  a 
bill  of  interpleader,  the  court,  in  order  to  prevent  its  being 
made  the  instrument  of  delay,  or  of  collusion  with  one  of 
the  defendants,  as  where  a  defendant  might  for  some  rea- 
son prefer  to  have  his  claim  passed  iipon  by  a  court  of 
equity  rather  than  by  a  court  of  law,  requires  that  an 
aflidavit  shall  be  made  by  the  plaintiff,  and  be  annexed  to 
the  bill,  that  there  is  no  collusion  between  him  and  any 
of  the  defendants.^  The  practice  requiring  this  is  a  very 
old  one,  and  in  New  Jersey  it  has  been  said  that  the  affi- 
davit is  not  a  statutory  requisite,  nor  is  it  required  by  any 
standing  rule  of  court.* 

Under  Interpleader  Acts.  —  Adopting  the  equitable 
practice  the  English  Act  of  1831  required  the  applicant 
to  show  by  affidavit  or  otherwise,  that  he  did  not  in 
any  manner  collude  with  the  third  party.  The  present 
English,  Canadian  and  Australian  Eules  provide,  that  the 
applicant  must  satisfy  the  court  by  affidavit  or  otherwise 
that  he  does  not  collude  with  any  of  the  claimants,^  and 
similar  words  are  found  in  all  the  American  State  Codes." 

In  Oregon,  it  has  been  suggested,  that  it  is  perhaps 
sufficient,  if  the  facts  showing  that  there  has  been  no  col- 
lusion, appear  by  appropriate  allegations  in  the  plaintiff's 
complaint;''  while  in  Connecticut  no  affidavit  negativing 
collusion  is  required.* 

Meaning   of  collusion. — Collusion  does  not  necessarily 

'Erriiiglon  v.  The  Attorney-General  (1731),  1  Bunb.'303;  Metcalf 
V.  Hervey  (1749),  1  Ves.  Sen.  248;  Warington  v.  Wheatstone  (1821), 
1  .Tacob,  p.  205;  Shaw  v.  Chester  (1834),  2  Ed.  Ch.  N.  Y.  405;  Shaw 
V.  Coster  (1840),  8  Paige  N.  Y.  339;  Mount  Holly  v.  Fovree  (1S04), 
17  N.  J.  Eq.  117;  Tyus  v.  Kiist  (1868),  37  Ga.  574;  Starling  v.  Brown 
(1S70).  7  Bush  Ky.  164;  Vau  Winkle  v.  Owen  (1896),  54  N.  J.  Eq. 
253;  Snodgrass  v.  Butler  (1876),  54  Miss.  45;  Whitney  v.  Cowan 
(1878),  55  Miss.  626;  Blue  v.  Watsoa  (1882),  59  Miss.  619;  Ammen- 
dale  V.  Anderson  (1889),  71  Md.  128. 

'  Vau  Winkle  v.  Owen  a896),  54  N.  J.  Eq.  233. 

•'Order  LVII.,  1883,  Eule  2;  Ontario  Rule  1104. 

'  See   Appendix. 

'  North  Pacific  Lumber  Co.  v.  Lang  (1895),  42  Pac.  Ren. 
709  Or. 

'Nash  V.  Smith  (1827),  6  Conn.  421;  Consnniated  v.  Staples 
(18."i5),  23  Conn.  544.  See  also  Vyyyan  v.  Vyvyan  aS6i;,  30 
Roav.   05. 


THE   APPLICANT.  53 

entail  anything  morally  wrong,  nor  need  the  word  be  ap- 
plied in  an  offensive  sense,  although  it  has  acquired  a  mean- 
ing generally  associated  with  something  morally  wrong. 
Giving  an  indemnity  is  not  morally  wrong,  but  such  an  act 
has  been  held  equivalent  to  collusion.  If  the  applicant  has 
bound  himself  with  one  claimant  to  defeat  the  claim  of  the 
other,  this  can  be  nothing  but  colluding.  The  term  means, 
literally,  playing  the  same  game.  The  stakeholder  must  be 
impartial.' 

But  collusion,  to  which  the  applicant  himself  is  not  a 
party,  is  no  ground  for  refusing  relief,  as  where  there  had 
been  collusion  between  the  party  to  whose  rights  the  ap- 
plicant succeeded  and   one   of  the   claimants.^" 

Impartiality  must  continue. — The  position  of  a  person 
seeking  relief  from  conflicting  claims,  must  be  one  of  con- 
tinuous impartiality.^^  He  must  be,  at  the  time  he  comes 
to  the  court,  and  mast  continue  to  be  entirely  indifferent 
between  the  conflicting  claimants.^^ 

Examples  of  collusion. — A  party  cannot  be  relieved, 
when  he  has  deliberately  chosen  his  side  in  the  dispute, 
and  has  knowingly  east  in  his  lot  with  one  of  the  claim- 
ants; as,  where  a  common  carrier,  holding  goods  for  one 
person,  at  his  request' 'marked  them  as  being  sold  to  a  third 
party,  and  afterwards  recognized  the  first  person  as  being 
still  the  owner,  and  gave  him  a  shipping  bill.^^  It  cannot 
be  allowed,  that  any  person,  whether  he  be  officer  or  pri- 
vate citizen,  may  choose  whom  he  will  pay  and  secure  pro- 
tection.^^ 

When  the  applicant  has  made  an  agreement  with  one 
of  the  contending  parties,  to  assist  him  in  his  endeavour 
to  defeat  the  claim  of  the  other,  he  has  so  far  identified 
himself  with  the  first  party,  as  to  be  guilty  of  collusion.^' 

"  Murietta  v.  South  American  Co.  (1893),  5  Reports  380; 
Belolier  v.  Smith  (1832),  9  Bing.  82. 

"  Wehle  V.  Bowery  Savings  Bank  (1875),  8  J.  &  Sp.  N.  Y.  97. 

"Kerr  v.   Union  Bank  (1862-),  18  Md.  396. 

"McFadden  v.  Swinerton  (1900),  59  Pac.  (Oregon)  816. 

"Brill  V.  Grand  Trunk   (1869),  20  TJ.   C.  C.  P.  9. 

"McDulfee  v.  Collins  (1897),  117  Ala.  487. 

>"  Murietta  v.  South  American  Co.  (1893),  5  R.  380. 
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A  sheriff,  who  gives  part  of  the  goods  seized  to  the 
claimant,  colludes  with  such  person,  and  cannot  have  relief 
by  way  of  interpleader.^^  If  it  appear,  that  a  sherifE  has 
been  acting  throughout  in  the  interests  of  the  execution 
creditor,  and  against  the  interest  of  the  claimant,  his  ap- 
plication  will  be   refused.^' 

Where  money  was  claimed  from  a  partnership  by  a 
widow,  and  also  by  her  husband's  administrators,  and  it 
appeared  that  one  of  the  administrators  was  also  a  member 
of  the  partnership,  it  was  held,  that  on  account  of  the 
double  relation,  the  firm  could  not  interplead,  as  the  per- 
son who  was  partner  and  administrator  could  scarcely  make 
oath,  that  in  one  capacity  he  was  not  in  collusion  with  him- 
self in  the  other. '^^ 

ISTo  solicitor  or  counsel,  for  the  plaintiff  to  a  bill,  can 
appear,  or  be  heard,  or  be  allowed  to  act  for  or  on  behalf 
of  any  or  either  of  the  defendants.^" 

The  applicant  must  swear,  that  he  does  not  collude  with 
either  of  the  claimants,  and  his  affidavit  will  be  defective, 
if  he  denies  collusion  with  only  one.^" 

Form  of  affidavit. — It  is  not  necessary,  that  the  affidavit 
should  be  actually  annexed  by  sealing,  tying,  or  other 
mechanical  means  to  the  bill,  it  is  sufficient  that  it  is  filed 
and  a  copy  served  with  the  bill.-^  It  is  no  objection  to  a 
bill,  that  the  affidavit  of  no  collusion  is  sworn  before  the 
bill  is  filed,  the  general  practice  is  to  swear  it  the  day 
before. ^^  Nor  is  it  necessary,  that  the  plaintiff  should 
sivear  that  the  bill  is  filed  at  his  own  expense,  because  in 
certain  cases,  another  may  bear  the  costs  of  suit  without 
being  a  maintainer,  as  a  father  furnishing  the  expenses 
of  a  suit  on  a  bill  by  his  son.^^ 

"Braine  v.  Hunt  (1834),  2  Dowl.  391. 
"Flynn  v.  Cooney  (1899),  18  Ont.  Pr.  321. 
"Jackson  v.  Jackson  (1887),  84  Ala.  343. 

1' Houghton  V.  Kendall  (1863),  7  Allen,  Mass.  72;  Mass.  Rule  of 
1844,  136  Mass.  607. 

'-"  McDonald  v.  McKenzie  (1888),  20  Nova  Scotia    527. 
-'  Shepherd  t.  Jones  (1861),  3  De  G.  F.  &  J.  56. 
"■^Walker  v.  Fletcher  (1842),  1  Phil.  115. 
"  Metcalf  T.  Hf-rvey  (1749),  1  Ves.  Sen.  248. 
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By  whom  affidavit  made. — As  a  general  rule,  the  affi- 
davit denying  collusion  must  be  made  by  the  person  him- 
self, who  is  seeking  relief,  so  that  an  affidavit  by  his  solicitor 
is  not  sufficient;^*  but  where  a  plaintifE  was  abroad,  and  the 
case  pressing,  an  affidavit  of  no  collusion  by  his  solicitor 
was  allowed.^"  So,  where  a  plaintifE  was  ill,  a  Joint  affidavit 
by  his  son  a  partner  in  his  business,  and  by  his  solicitor, 
deposing  to  his  state  of  health,  and  that  there  was  no  col- 
lusion between  them  or  the  plaintifE  and  the  defendants, 
was  allowed  to  be  filed  with  the  bill.^"  And  where  there 
were  several  plaintifEs,  residing  in  difEerent  parts  of  the 
country,  who  had  contracted  their  business  through  the 
same  agent  in  London,  the  court  allowed  a  bill  to  be  filed 
upon  an  affidavit  of  no  collusion  by  such  agent,  but  did  not 
grant  the  ordinary  injunction  to  the  hearing,  but  merely 
an  interim  order  for  a  reasonable  time,  upon  an  under- 
standing that  the  plaintifEs  would  themselves  make  the 
requisite  affidavit.^' 

Generally,  all  the  plaintifEs  must  make  affidavits,  unless 
some  satisfactory  reason  be  given  why  all  cannot  join,^^  but 
an  affidavit  made  by  two  plaintifEs  out  of  four,  was  held 
sufficient,  where  the  four  were  partners;^"  and  by  one  oat 
of  two  under  similar  circumstances.^" 

A  corporation  cannot  make  an  affidavit,  it  must  be  made 
by  some  person  acquainted  with  the  facts,  the  affidavit  may 
be  made  bj'  the  company's  solicitor  if  he  can  swear  posi- 
tively, it  need  not  necessarily  be  made  by  the  secretary.^^ 
An  officer  of  a  corporation  making  the  affidavit  must  de- 
pose, that  to  the  best  of  his  knowledge  and  belief  the  com- 
pany does  not  collude,  it  is  not  sufficient  for  him  to  say 
that  he  does  not  collude.'^ 

''  Wood  T.  Lyne  (1850),  4  De  G.  &  Sm.  16. 
^=  Larabrie  v.  Brown   (1857),  1  De  G.  &  J.  204. 
='  Hartley  v.  Swayne  (1860),  Dan.  Chy.  Pr.,  4th  Amer.  Ed.,  l.'iOS. 
^  Nelson  v.  Barter  (1864),  2  Hem.  &  M.  334. 
='  Gibbs  v.  Gibbs  (1857),  5  W.  R.  243. 
-'  Glover  v.  Reynolds  (1867),  16  L.  T.  N.  S.  84. 
"  Bliss  V.  French  (1898),  76  N.  W.  Rep.  73,  Mich. 
"Great  Southern  &  Western  Ry.  v.  Corry  (1867),  Ir.  R.  1  Eq. 
225. 

'''BigQoId  V.  Audland   (1840),  11  Sim.  23. 
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Affidavit  of  sheriff. — The  English  Interpleader  Act  of 
1831  did  not  provide  that  a  sheriff  should  negative  collu- 
sion as  was  required  by  a  stakeholder.  It  was  accordingly 
held,  that  a  sheriff  in  applying  for  relief  under  the  Act, 
need  not  deny  collusion;^'  but  it  was  pointed  out,  that  he 
must  not  consider  that  he  was  at  liberty  to  collude  with  the 
claimant."*  In  Upper  Canada,  under  a  statute  in  the  same 
words  as  the  English  Act,^^  the  sheriff  was  required  to 
swear  that  he  did  not  in  any  manner  collude  with  the 
claimant,  or  with  the  plaintiff  in  the  execution.^" 

The  present  English  and  Canadian  Eules^'  require  the 
sheriff  to  satisfy  the  court  by  affidavit  or  otherwise,  that 
he  does  not  collude  with  any  of  the  claimants.  It  has 
been  held  in  England,  that  the  sheriff  need  not  as  a  general 
rule  file  an  affidavit.'^ 

If  an  indemnity  has  been  taken. — After  the  English 
Interpleader  Act  of  1831  became  law  the  question  arose, 
whether  a  stakeholder  was  obliged  to  apply  for  an  indem- 
nity, before  seeking  the  protection  afforded  by  this  new 
statute.  It  was  decided,  that  a  stakeholder  was  not  bound 
to  apply  for  an  indemnity,  nor  was  he  obliged  to  accept  one 
if  offered,  although  the  claimant  offering  it  should  have 
an  apparent  title. ^"  But  if  a  defendant  had  taken  an  in- 
demnity, and  thus  identified  himself  with  one  of  the  claim- 
ants, he  could  not  then  obtain  relief  under  the  Act.*" 

The  rule  was  the  same  in  equity,  and  a  plaintiff  who  had 
taken  a  security  by  way  of  indemnity  from  one  of  the  de- 
fendants, instead  of  resting  upon  the  indemnity  of  the 
court,  could  not  maintain  his  bill  of  interpleader.*'- 

The  same  questions  arose  with  regard  to  interpleader 
by  sheriffs.     It  was  decided  that  this  officer  might  have  the 

■^  Donniger  v.  Hinxman  (1833),  2  Dowl.  424;  Dobbins  t.  Green 
(1834),  2  Dowl.  509;  Bond  v.  Woodhall  (1835),  4  Dowl.  351. 

"  Roberts  v.  Asken  (1848),  12  3m:  440. 

==7  Vict.  c.  30,  s.  6. 

»» Wliittier  v.  Whiittier  (1857),  3  U.  O.  L.  J.  O.  S.  18  &  28. 

"Englisli  Order  LVII.,  Kule  2  (6);  Ont.  Rule  1104. 

"Stoclier  V.   Hesgerty   (1892),  67  L.   T.   27. 

'"Gladstone  v.  White  (183G),  1  Hodges  386;  East  and  West 
India  Co.  v.  Littledaie  (1848),  7  Hare  57. 

"  Tuclver  v.  Morris  (1832),  1  Or.  &  M.  73. 

"  Stathara  v.  Hall  (1822),  1  Turner  &  R.  30. 
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remedy  although  he  had  not  applied  for  an  indemnity, ■*- 
or  although  he  had  been  offered  one  and  had  refused  it;*' 
but  a  sheriff  who  takes  a  bond  of  indemnity  waives  his  right 
to  relief." 

A  sheriff  cannot  be  obliged  by  a  claimant  to  take  the 
benefit  of  the  Act,  even  though  such  claimant  offer  to  in- 
demnify the  sheriff,  if  he  will  not  sell  under  the  execu- 
tion.*'^ 

The  objection  that  a  stakeholder  has,  by  taking  an  in- 
demnity from  one  of  two  rival  claimants  to  property  in  his 
hands,  disentitled  himself  to  relief  under  the  Interpleader 
Acts,  because  he  has  identified  himself  with  one,  and  must 
be  taken  to  collude  with  the  claimant  who  gave  the  in- 
demnity, cannot  be  raised  by  that  claimant.*" 

Rebutting  affidavit. — It  is  a  rule  in  equity,  that  the 
plaintiff's  affidavit  of  no  collusion  in  an  interpleader  suit 
cannot  be  rebutted  before  the  hearing,  by  a  counter  affi- 
davit, and  the  plaintiff  is  entitled  notwithstanding  a  counter 
affidavit  may  be  filed,  to  the  usual  order  for  an  injunction, 
and  for  payment  into  court. *^  If  collusion  is  alleged,  the 
court  will  put  the  plaintiff  upon  an  undertaking  as  to 
damages.*'  In  one  instance,  where  the  affidavit  was  not 
in  regular  form,  the  court,  on  suspicion  of  collusion,  directed 
an  inquiry  into  the  circumstances,  and  the  report  confirm- 
ing the  fraud,  the  bill  was  dismissed  with  costs.*" 

The  defendants  may  raise  an  issue,  as  to  the  plaintiff's 
averment  that  he  is  a  disinterested  stakeholder,  and  such 
issue  will  be  tried,  and  the  plaintiff  may  at  the  hearing  be 
refused  relief.'" 

"Crossley  v.  Ebers  (1835),  1  H.  &  W.  216;  but  see  Wills  v. 
Popjoy  (1835),  10  Leg.  Obs.  12. 

*=  Levy  V.  Champneys  (1834),  2  Dowl.  4.5-t. 

"Ostler  v.  Bower  (1836),  4  Dowl.  605;  Re  Corbett  (1851),  8  U. 
C.  Q.  B.,  p.  131;  Adams  v.  Blackwell  (1884),  10  Ont.  Pr.  168. 

"Harrison  v.  Forster  (1836),  4  Dowl.  558. 

"Thompson  v.  Wright  (1884),  13  Q.  B.  D.  632. 

"Langston  v.  Boylston  (1793),  2  Yes.  Jmi.  101;  Stevenson  v. 
Anderson  (1814),  2  Ves.  &  B.  410;  Manby  v.  Robinson  (1869),  L.  R. 
4  Chy.  App.  S57. 

"  Manby  v.  Robinson  (1869),  L.  R.  4  Chy.  App.  347. 

"  Dungey  v.  Angove  (1789),  2  Ves.  Jun.  303. 

»»  Williams  v.  Matthews  (1890),  47  N.  J.  Eq.  19  •. 
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After  an  action  had  been  commenced  to  recover  the 
amount  of  a  reward  leading  to  an  arrest  and  conviction,  a 
clerk,  still  in  the  employ  of  the  defendants  made  claim, 
and  thereupon  the  defendants  sought  to  interjjlead.  It 
was  held,  that  the  court  had  jurisdiction  to  refuse  relief, 
notwithstanding  the  affidavit  of  no  collusion,  and  might 
come  to  the  conclusion  that  there  had  been  collusion.^'- 

When  no  affidavit  is  filed. — The  want  of  an  affidavit 
denying  collusion  is  a  ground  of  demurrer,  and  may  be 
also  taken  advantage  of  by  a  defendant  at  the  hearing. ^- 
The  plaintiff  is  not  required,  on  his  motion  for  an  injunc- 
tion, to  file  an  affidavit  verifying  the  statements  in  his  bill, 
the  affidavit  denying  collusion  is  the  only  one  required.^^ 
If  no  affidavit  is  filed,  the  defect  cannot  be  remedied  on 
appeal,  by  depositions  taken  showing  that  an  agent  of  the 
plaintiff  appeared  in  the  court  below,  and  there  made  such 
ail  affidavit.  The  only  way  to  correct  such  an  error,  is  to 
obtain  leave  to  amend  the  bill,  and  leave  being  granted, 
the  amendment  can  be  made,  either  by  filing  a  new  bill  with 
the  necessary  affidavit,  or  by  filing  an  affidavit,  either  an- 
nexed to  the  original  bill,  or  separate  yet  a  part  of  it.^* 
If  the  defendants  do  not  object  to  the  fact  that  the  usual 
affidavit  of  no  collusion  is  not  attached  to  the  bill  of  inter- 
pleader, it  has  been  held  that  the  court  is  not  bound  to 
take  notice  of  the  fact."*^  In  Massachusetts  it  has  been 
held,  that  by  going  to  a  hearing  upon  the  merits,  the  claim- 
ants waive  formal  and  technical  objections,  which  should 
be  taken  by  demurrer,  as  that  no  affidavit  of  no  collusion 
is  annexed.'" 

Sheriff  interested  through  under-sheriff. — In  England, 
the  sheriff  has  in  some  cases  been  refused  relief,  because 

"Burritt  v.  Press  Publishing  Co.  (1808),  2.3  App.  Div.  141 
N.    Y. 

-=  BUie  V.  Watson  (1882),  59  Miss.  619;  Mount  Hollv  v.  Ferree. 
(1864),  17  N.  J.  Eg.  117;  Home  Life  Ins.  Co.  of  N.  Y.  y.  Caullj 
(1897).  86  JId.  385. 

"Walbarlse  r.  Sparks  (1827),  1  Sim.  385;  Fry  v.  Watson  (1829), 
7  L.  J.  Cliy.  175;  Meredyth  v.  Molloy  (1841),  Fl.  &  K.  195. 

='Home  Life  Ins.  Co.'y  of  N.  Y.  t.  Caulk  (1897),  80  Md.  385. 

"  Biggs  v.  Kouns  (1838),  7  Dana  Ky.  405. 

"''  Cobb  V.  Eice  (1881),  1.30  Mass.  231. 
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of  alleged  improprieties  between  the  under-sherifl;  and  one 
of  the  parties.  Where  the  claimant's  solicitor  persuaded 
the  under-sheriff,  who  was  his  partner,  to  delay  executing 
the  writ,  by  which  the  execution  of  the  writ  was  defeated, 
interpleader  was  refused.  It  was  said  the  sheriff  ought  to 
have  no  interest  on  either  side.''^  Eelief  was  also  refused 
where  the  under-sheriff  was  the  execution  creditor,  and 
also  where  he  was  the  partner  in  business  of  the  execution 
creditor.^^ 

Afterwards  the  court  became  more  liberal  to  the  sheriff, 
and  it  was  pointed  out  in  1858,  that  there  were  some  old 
cases  in  which  greater  strictness  prevailed,  where  the 
sheriff's  application  was  defeated,  under  circumstances  in 
which  the  court  would  not  refuse  to  assist  him  at  the  pres- 
ent day.  It  was  held,  that  the  mere  fact  that  the  under- 
sheriff  was  attorney  for  the  claimant  at  the  time  of  the 
seizure,  and  prepared  and  caused  to  be  served  on  himself, 
as  under-sheriff,  a  notice  of  clailn  on  behalf  of  such  claim- 
ant, should  not  disentitle  the  sheriff  to  relief  where  the 
parties  had  not  been  prejudiced.^^  It  has  been  held  in 
Ontario,  that  it  does  not  make  any  difference,  that  the 
claimant  is  an  officer  in  the  employ  of  the  sheriff."" 

Subject  must  come  properly  to  his  hands. — A  person 
asking  relief  by  interpleader,  must  show  how  the  property 
in  question  came  to  his  hands,  so  that  the  court  may  see 
that  his  relation  to  the  subject-matter  is  such  as  to  entitle 
him  to  the  relief  sought.  As  that  it  came  to  him  in 
escrow,  to  be  delivered  in  accordance  with  the  terms  of  an 
option.  It  is  not  enough,  to  say  simply,  that  the  property 
came  into  his  hands,  as  that  may  be  consistent  with  a  tor- 
tious possession."^  A  party  therefore,  Avho  has  wrongfully 
possessed  himself  of  the  subject-matter,  the  court  will  not 

"Duddin  v.  Long  (1834),  3  Dowl.  139;  Cos  v.  Balne  (1845),  2 
D.  &  L.  718;  14  L.  J.  Q.  B.  95. 

=»  Ostler  V.  Bower  (1836),  4  Dowl.  605. 

"  Holt  V.  Frost  (1858),  3  H.  &  N.  821. 

»°  Darliug  v.  OoUatton  (1883),  10  Ont.  Pr.  110. 

"Stone  V.  Reed  (1890),  152  Mass.  179;  Walker  v.  Bamberger 
(1808),  17  Utah  239. 
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assist,  by  requiring  the  claimants  to  interplead  in  regard 
to  a  state  of  facts  brought  about  by  his  own  misconduct."- 
It  does  not  matter,  however,  that  the  claimants  have  ac- 
cumulated the  fund  in  question  in  a  manner  not  approved 
of  by  the  court. ^^ 

Where  a  sheriff  seized  goods  in  the  possession  of  a 
receiver,  appointed  in  an  action  in  the  Exeheqtier  Court 
of  Canada  to  enforce  a  mortgage  of  a  ship,  he  was  refused 
interpleader,  when  both  the  mortgagee  and  the  execution 
creditor  claimed."* 

If  a  wrongdoer  to  either  claimant. — It  is  a  rule  that 
interpleader  cannot  be  maintained,  when  the  applicant  is 
obliged  to  admit,  or  it  appears  that  as  to  either  of  the 
claimants  he  is  a  wrongdoer,  he  must  be  an  innocent  stake- 
holder.' It  is  this  rule  which  precludes  a  sheriff  in  equity 
from  making  a  case  piroper  for  relief,  because,  as  a  general 
thing,  he  takes  the  property  in  execution,  knowing  that  it 
is  claimed  by  a  third  party."^  The  applicant  is  also  a  wrong- 
doer if,  before  the  appearance  of  the  second  claimant,  he 
resists  the  claim  of  the  first  claimant,  and  asserts  a  super- 
ior title  as  against  him."" 

Where  a  statute  provides  that  the  courts  are  to  recognize 
and  take  notice  of  all  equitable  titles  and  rights,  it  has 
been  held  that  this  extends  to  interpleader,  and  the  court 
will  prevent  a  person  seeking  interpleader  from  acting 
unjustly  by-  refusing  him  relief."' 

If  he  has  caused  his  own  difficulty. — It  follows  there- 
fore, that  when,  from  any  act  of  omission  or  commission, 

"Hatfield  v.  lIcTVhorter  (ISdili,  40  Ga.  209;  but  see  Field  v. 
Early  (3897),  167  Mass.  449. 

'^Gilmore   v.  Develin  (1880),  4  M.ac.  A.  30(5  D.  C. 

"  Williamson  v.  Bank  of  Montreal  (1899),  0  British  Columbia 
486. 

'Coleman  v.  Chambers  (1900),  29  So.  Reps.  .08  Ala. 

"=  Slingsley  v.  Boulton  (1813).  1  Yes.  &  Bea.  834:  Quinn  v. 
Greeu  (1840),  1  Ired.  Eq.  X.  C.  229;  Shaw  v.  Coster  (1840).  S  Paige 
N.  Y.  839;  Crane  v.  Burntrager  (1S48),  1  Carter  Ind.  IGo;  Mount 
Holly  V.  Ferree  (1864),  17  N.  J.  Bq.  117. 

"•New  York  &  Harlem  Ey.  Co.  v.  Haws  (1873),  .3.'  N.  Y.  Sup. 
Ct.    372. 

"Haddow   v.  Morton  (1894),  1  Q.  B.  95  and  565;  63  L.  J.  Q.  B., 

p.  40. 
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the  person  seeking  relief  lias  placed  himself  in  his  own 
diflicnlty,  interpleader  will  not  lie."'*  He  must  show,  that 
it  is  not  by  any  erroneous  or  wrongful  act  of  his  own  that 
the  double  or  conflicting  claims  have  arisen.""  On  this 
ground  relief  was  refused  to  a  purchaser  of  goods,  who 
accepted  a  bill  of  exchange  and  sent  it  through  the  post  to 
his  vendor  in  paj'ment,  with  a  blank  for  the  drawer's  name, 
the  vendor  claiming  the  price  of  his  goods,  and  a  third 
party  payment  of  the  bill  which  had  come  to  him  in  due 
course;^"  so,  a  person  liable  for  payment  of  material  and 
labour,  was  refused  relief,  because  he  did  not  know  with 
which  of  the  claimants  he  had  contracted;'^  while  a  bank 
■was  refused  interpleader,  when  it  could  not  say,  whether  a 
customer  had  made  his  deposit  before  or  after  an  attaching 
order  had  been  served,  the  money  being  also  claimed  by  a 
holder  of  the  customer's  cheque.'^ 

A  person  sued  for  detaining  property,  which  he  has 
taken  under  his  control  for  the  protection  of  the  right  of  a 
supposed  owner,  cannot  maintain  an  action  to  require  the 
person  from  whom  he  took  the  property,  and  such  supposed 
owner  to  interplead  respecting  it;'^  nor,  can  a  person  who, 
in  good  faith  but  from  wrong  information,  has  replevied 
property  which  does  not  belong  to  him,  when  it  is  claimed 
by  two  different  parties;'*  and  so,  a  person  who  has  agreed 
to  hold  for  a  sheriff,  certain  property  levied  upon  by  that 
officer,  and  has  given  the  sheriff  a  receipt  therefor,  can- 
not call  upon  the  sheriff  to  interplead  with  a  third  party 
also  claiming  the  same  property.'^  A  sheriff  cannot  inter- 
plead, when  he  has  seized  the  same  goods  under  execu- 
tions placed  in  his  hands  by  different  plaintiffs,  against 
different  execution  debtors.'" 

"Homfir  V.  Wilcocks  (1849),  1  Ir.  Jur.  O.  S.  136. 

"  Emerick  v.  New  York  Life  (1878),  49  Md.  352. 

™rarr  v.  Ward  (1837),  2  M.  &  W.  844. 

"Turner  v.  Kendal  (1844),  2  Dowl.  &  L.  197. 

"  Mathot  V.  North  River  Bank  (1889),  16  Civ.  Pro.  N.  Y.  314. 

'■'  United  States  v.  Victor  (1863),  16  Abb.  N.  Y.  153. 

'*  Fuller  V.  Patterson  a869),  16  Grant,  Ont.,  91. 

'=  Cromwell  v.  American  (1890),  57  Hun.  N.  Y.  149. 

'"  Vandyke  v.  Bennett,  1  T.  &  H.  Pr.  Pa.,  sec.  1136. 
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No  relief  if  liable  to  both  claimants.  —  If  the  circum- 
stances of  the  case  show  that  the  person  seeking  relief  is 
liable  to  both  claimants,  that  is  no  case  for  interpleader. 
It  is  of  the  essence  of  an  interpleader  suit,  that  the  appli- 
cant shall  be  liable  to  only  one  of  the  claimants.  The  of- 
fice of  an  interpleader  is  not  to  protect  a  party  against  a 
double  liability,  but  against  double  vexation  in  respect  of 
one  liability.''  When  the  claims  constitute  two  liabilities, 
it  is  not  a  double  demand  for  one  duty,'^  and  the  applicant 
must  make  his  own  defence  against  each  claimant,  without 
help  from  the  other.'" 

Examples  of  rule. — For  this  reason,  a  navigation  com- 
pany, whose  captain  signs  two  bills  of  lading,  cannot  call 
on  the  two  holders  to  interplead;^"  nor  can  a  tenant  have 
relief  when  he  has  voluntarily  taken  an  independent  lease 
from  each  of  two  adverse  claimants  to  real  estate,  and  i,? 
asked  by  both  to  pay  the  rent.*^  So,  where  a  railway  company 
issued  a  scrip  certificate  to  one  claimant,  and  under  a  forged 
jDOwer  of  attorney  issued  the  same  stock  to  the  other  claim- 
ant, relief  was  refused  when  both  claimed  the  dividends  ;''- 
and  in  the  same  way,  where  a  certificate  of  stock  was  issued 
in  place  of  one  which  had  been  lost,  interpleader  was  not 
granted,  when  claims  were  made  under  both.'^  A  vendor 
of  property,  who  has  committed  himself  incautiously  with 
two  estate  agents,  cannot  interplead  when  both  claim  the 
commission.^*  A  life  insurance  company,  issuing  two  poli- 
cies on  the  same  life  has  exposed  itself  to  claims  imder 
both,  and  must  meet  them  as  best  it  may,*"  but  interpleader 
has  been  allowed  to  a  fraternal  order,  Avhere  a  second  cer- 
tificate issued  to  the  same  member  was  conditioned  that  it 

'■'•  Crawford  y.  Fisher  (1840),  1  Hare  436;  Farr  v.  "Ward  (1837), 
2  M.  &  W.  844;  Morgan  v.  Fillmore  (1864),  18  Abb.  Pr.  N.  Y.  217. 

"Cochrane  v.  O'Brien  (1845),  8  Ir.  Bq.  R.  241. 

"  Ryan  v.  Lamson  (1894),  44  III.  App.  204. 

™McGaw  V.  Adams  (1857),  14  How.  Pr.  N.  Y.  461;  Victor 
Sohne  v.  British   W.   N.   (1888),   84. 

8'Standley  v.  Roberts  (1894),  59  Fed.  Rep.  Ind.  T.  836. 

^  Dalton  V.  Midland  (1852),  12  C.  B.  458. 

"  Buffalo  V.  Alberger  (1880),  22  Hun.  N.  Y.  349. 

"  Saohsel  V.  Farrar  (1889),  35  111.  App.  277;  but  see  Brooke  v. 
Smith,  33  W.  N.  C.  Pa.  74. 

""  National  v.   Pingrey  (1880),   141  Mass.  411. 
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■was  to  be  binding  only  in  case  it  wa:j  an  efEectual  substitu- 
tion for  the  first  ;^'^  and  also,  where  a  husband  took  out  a 
policy  upon  his  own  life  in  favour  of  his  wife,  and  after- 
wards at  his  request  the  company  substituted  for  that 
policy  one  payable  to  his  legal  representatives,  and  after 
his  death  claims  were  made  by  his  wife  and  his  executor." 

Must  not  exercise  a  discretion. — The  applicant  is  not 
entitled  to  call  upon  the  adverse  claimants  to  interplead, 
when  he  has  already  exercised  a  discretion  in  the  matter. 
He  may  not,  after  notice  from  the  claimants,  attempt  some 
interim  disposition  of  the  property,  or  seek  to  make  some 
arrangement  with  the  claimants,  instead  of  promptly  bring- 
ing the  subject-matter  into  court,  and  seeking  directions 
there.** 

Where  a  sheriff  seized  goods  in  execution,  and  sold 
them  after  a  claim  had  been  made  by  a  third  party,  he  was 
not  allowed  the  full  relief  of  an  interpleader  order,  but 
the  court  added  the  execution  creditor  as  a  party  defendant 
in  the  action  which  the  claimant  had  brought  against  the 
sheriff.*" 

An  execution  creditor  and  a  claimant,  having  agreed 
with  a  sheriff,  that  he  should  sell  and  hold  the  proceeds 
until  it  should  be  decided  between  them  which  was  entitled, 
and  after  the  sale,  two  prior  execution  creditors  also 
claiming,  the  sheriff  was  refused  an  interpleader  order, 
because  of  the  agreement  which  he  had  made.""  But,  where 
a  sheriff  sold  with  the  consent  of  the  only  claimants  an 
execution  creditor  and  a  third  party,  it  was  held  that  he 
liad  not  improperly  exercised  his  own  discretion,  and  might 
interplead. ^^ 

A  sheriff  who  threshed  grain  taken  in  execution,  and 
sold  part  of  it  after  notice  of  an  adverse  claim,  was  refused 

"■  Order  of  the  Golden  Cross  v.  Merrfck  (1895),  163  Mass.  374. 

"  Emeriok  v.  New  York  Life  (1878).  49  Md.  352. 

8*  Crump  V.  Day  (1847),  4  C.  B.  760;  Harris  v.  York  (1892),  8 
Man.  L.  R.  89;  Victor  v.  Excelsior  Hosiery  Co.,  10  C.  C.  Pa.  325. 

"  Slowman  v.  Back  (1832),  3  B.  &  Aid.  103.  See  also  Lewis?  v. 
Prntheroe  (1893),  17  Atl.  Rep.  Pa.  200;  and  O'Neil  v.  O'Neil  (1853), 
5  Ir.  .Tur.  O.  S.  183. 

"  Boswell  v.  Pettigrew  (1878),  7  Ont.  Pr.  393. 

"'  Darling  v.  CoUatton  (1883),  10  Ont.  Pr.  110. 
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ail  interpleader  order."^  And  where  a  sherifE  sold  some 
goods,  which  he  thouglit  perishable,  and  delaj'ed  interplead- 
ing until  he  might  seize  others,  his  application  was  dis- 
missed."'' 

A  sherifE,  on  going  to  seize,  found  the  goods  claimed  by 
an  assignee  in  insolvency  and  withdrew.  The  goods  were 
sold  by  the  assignee  to  a  third  party,  and  afterwards  the 
petition  in  bankruptcy  was  dismissed.  The  sheriil  then 
seized  again,  and  upon  the  purchaser  claiming,  applied  for 
an  interpleader  order,  it  was  refused,  upon  the  ground  that 
he  had  already  exercised  a  discretion  in  the  matter."*  So, 
a  sheriff  was  refused  relief  when,  upon  going  to  make  a 
levy,  and  a  claim  being  made,  he  withdrew  without  making 
a  seizure."' 

A  sheriff  cannot  interplead  when  he  allows  any  large 
portion  of  the  goods  to  be  taken  out  of  his  possession ;""* 
nor  can  he  have  relief,  when  he  has  paid  part  of  the  pro- 
ceeds of  a  levy  to  the  first  execution  creditor,  and  seeks  to 
have  a  second  execution  creditor  and  the  claimant  inter- 
plead as  to  the  balance."' 

Must  stand  indifferent.  —  The  applicant  may  have  no 
interest  in  the  subject-matter,  he  must  stand  indifferent 
between  the  contending  claimants.  The  assertion  of  per- 
fect disinterestedness  is  an  essential  ingredient  in  the 
foundation  of  the  right  to  interplead.  He  must  be  a  mere 
stakeholder,  having  no  interest  in  the  controversy,  and 
without  any  rights  of  his  own  to  be  litigated."^ 

In  one  sense,  it  may  be  said,  that  the  applicant  has  no. 
interest  when  he  lays  claim  to  no  specific  part  of  the  sub- 
ject matter,  but  he  does  possess  a  very  substantial  interest 

»=  Harris  v.  York  (1892),  8  Man.  89. 

»'  Miller  v.   Nolan  (18(1.5).   1   U.   C.   L.  .T.  327. 

"Crump  V.  Day  (1840),  4  C.  B.  7C0. 

''  Holton  V.  Guntrip  (1837),  6  DoavI.  130. 

"Wheeler  v.  Miirphv  (1854),  1  U.  C.  Pr.  R.  330. 

»'  Adams  v.  Blackwell  (1884),  10  Ont.  Pr.  168. 

"  Shaw  V.  Coster  (1840),  8  Paige  X.  Y.  339;  New  York  r.  Haws 
(1873),  35  N.  Y.  Sup.  Ct.  372:  Bridesburs  Mfg.  Co.'s  Appeal  (1884), 
106  Pa.  St.  275;  Wells  v.  Miner  (1885),  25  Fed.  Rep.  Cal.  533; 
Williams  ,'.  Matthews  (1890),  47  N.  J.  Eq.  196;  National  t.  Platte 
(18!)4).  .54  in.  App.  483;  Groves  v.  Sentell  (1894).  1.53  U.  S.,  p.  485; 
Browning  v.   Hilig  (1897),  C9  JIo.   App.  504. 
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in  it,  when,  if  one  party  succeeds,  he  will  have  to  pay  a 
certain  sum,  and  if  the  other  succeeds  a  sum  very  much 
less.^'  For  this  reason,  interpleader  was  refused  to  the 
owner  of  land,  when  the  tax  collectors  of  two  municipalities 
each  claimed  the  right  to  collect  tazes  in  respect  of  his 
propertj',  the  tax  demanded  by  one  being  double  that  de- 
manded by  the  other,  and  the  owner  being  naturally  inter- 
ested in  paying  the  lesser  smn;^  but  in  another  case,  where 
the  owner  paid  into  court  the  highest  of  the  two  taxes,  he 
was  allowed  to  interplead.^ 

In  one  case,  the  maker  of  a  promissory  note,  upon  whom 
a  double  demand  had  been  made,  was  refused  relief,  upon 
the  ground  that  it  was  a  matter  of  interest  to  him  to  know 
to  whom  he  should  pay  the  note.^  The  principle  of  this 
decision  is  a  very  narrow  one,  and  if  followed  would  pre- 
vent relief  in  many  cases  proper  for  interpleader. 

Where  an  insurance  company  cancelled  a  policy  at  the 
request  of  the  assured,  and  issued  it  anew  to  other  bene- 
ficiaries, and  claims  being  afterwards  presented  upon  both 
new  and  old  policies,  the  company  was  held  to  have  such 
an  interest  in  the  defeat  of  one  of  the  claimants  as  to  in- 
capacitate it  from  maintaining  interpleader.* 

After  judgment  has  been  obtained  by  one  or  more  of 
the  claimants  against  the  stakeholder,  it  is  impossible  for 
the  latter  to  occupy  a  position  of  strict  neutrality  between 
the  parties,  because  he  is  then  interested,  either  in  setting 
aside  the  judgment,  or  in  having  the  claim  of  the  judg- 
ment holder  established,  so  that  he  may  be  protected  against 
the  other  party.'* 

Where  shares  were  claimed  from  a  company  by  the 
owner,  and  by  an  assignee  to  whom  they  had  been  trans- 
ferred  by  forged  assignments,   the   company   was   refused 

"  Murietta  v.  South  American  Co.  (1893),  5  R.  (Eng.)  380. 
'  Greene  v.  Mumford  (1856),  4  Rd.  Id.  313. 
^Thomson  t.  Bbbets  (1824),  1  Hopk.  N.  Y.  272. 
"Newton  v.   Moody  (1839),  7  fiowl.  582. 
« Conley  v.  Alabama  (1880),  67  Ala.  472. 

°  Home  Life  Insurance  Co.  v.  Caulk  (1897),  86  Md.  385;  but 
see  Fowler  v.  Lee  (1839),  10  G.  &  J.  (Md.)  358. 

M.L.l.  5 
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interpleader,  because  it  was  not  the  holder  of  shares  in 
which  it  had  no  interest,  for  it  had  cancelled  the  owner's 
certificate  and  issued  a  new  one  to  the  other  claimant 
wrongfully  and  without  authority." 

Where  a  trustee  for  creditors  under  an  assignment,  was 
subjected  to  double  claims,  in  which  some  of  the  claimants 
sought  to  set  aside  the  assignment  as  fraudulent,  it  was 
held  that  the  trustee  was  not  an  indifferent  stakeholder, 
because  if  the  assignment  were  sustained,  he  would  be  en- 
titled to  a  commission  on  $300,000.' 

It  is  no  objection,  that  the  person  interpleading  has  an 
interest  in  the  success  of  one  claimant,  when  such  success 
will  increase  his  own  chance  of  success  in  a  prospective  suit 
with  regard  to  a  different  subject  matter.* 

Where  the  plaintiff  in  a  bill  of  interpleader  had  been 
arrested  by  one  of  the  claimants  before  he  could  interplead, 
it  was  held,  that  he  ought  not,  as  a  condition  of  being  re- 
lieved, to  be  put  upon  terms  not  to  bring  any  action." 

Where  a  plaintiff  in  an  interpleader  suit  had  previously 
set  up  a  claim  of  lien,  and  had  pleaded  it  in  defence  to  an 
action  at  law,  it  was  held,  that  this  was  no  bar  to  an  inter- 
pleader order  being  made,  on  the  terms  that  the  plaintiff 
should  withdraw  his  plea  and  pay  the  costs  at  law  and  in 
equity  up  to  the  time  of  such  withdrawal.^"  The  fact  that 
one  claim  was  denied  in  a  previous  suit,  does  not  bring  it 
within  the  rule.^^ 

AVhere  a  special  administrator  had  been  ordered  to  pay 
a  fund  in  his  hands  to  the  general  administrator,  and  ap- 
pealed from  the  order,  and  pending  the  appeal  he  filed  a 
bill  of  interpleader  against  the  general  administrator  and 
a  third  party  claiming  the  fund  as  belonging  to  the  intes- 
tate's widoAv,  it  was  held,  that  interpleader  did  not  lie, 

» The  Chicago  Kdison  Co.  v.  Fay  (1896),  164  111.  323. 
'  National  Park  Bank  v.  Lanahan  (1883),  60  Md.  477. 
"Oppenheim  v.  Leo  Wolf  (1846),  3  Sand.  Chy.  N.  Y.  571. 
"Langston  v.  Boylston  (1793),  2  Ves.  Jun.  101. 
"Jacobson  v.  Blackhuist  (1862),  2  J.  &  H.  486. 
"Orient  v.  Reed  (1889),  81  Cal.  145;  but  see  contra  Brennan  v. 
Liverpool  (1877),  12  Hun.  N.  Y.  62. 
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because  the  plaintifE  had  taken  sides  in  the  matter  by  his 
appeal.^^ 

The  fact  that  a  plaintifE  to  a  bill  of  interpleader  re- 
fused, before  any  adverse  claimant  had  appeared,  to  hand 
over  goods  to  his  bailor  who  was  in  prison  until  he  might 
consult  his  solicitor,  was  held  not  to  prejudice  his  right  to 
maintain  a  bill  after  an  adversary  claimant  had  appeared.^* 

An  applicant  who  has  placed  himself  in  the  position  in 
which  he  stands,  at  the  request^  and  with  a  view  to  the 
interest  of  one  of  the  claimants,  cannot  have  relief.^* 
When  a  custodian  of  a  fund  has  entered  into  an  arrange- 
ment by  which  he  has  agreed  to  keep  part  of  the  fund, 
and  to  pay  the  balance  to  one  claimant,  he  has  deprived 
himself  of  the  status  of  an  independent  stakeholder,  and 
cannot  interplead.^'  It  has  also  been  held,  that  a  debtor 
who  has  admitted  the  claim  of  one  of  the  claimants,  cannot 
be  said  to  stand  indifferent  between  them.^"  In  England, 
however,  relief  will  lie,  although  the  applicant  has  ad- 
mitted the  claim  of  one  of  the  parties,  or  although  he  has 
issued  a  document  of  title  to  one  of  the  claimants.^^ 

Where  money  was  placed  in  the  applicant's  hands,  to  be 
paid  over,  after  he  had  taken  certain  accounts,  to  a  third 
party,  and  being  sued  before  the  accounts  were  taken,  it 
was  held  that  he  could  not  interplead,  because,  it  was  said, 
he  had  a  duty  to  perform  to  both  parties,  and  until  it  was. 
performed  he  could  not  be  said  to  stand  indifferent  be- 
tween them.^*  Under  very  similar  circumstances,  a  plain- 
tiff was  allowed  to  maintain  a  bill  of  interpleader,  where 
one  of  the  parties  died  before  the  accounts  were  adjusted, 
and  his  administrator  claimed.^" 

"  Atkinson  v.  Flannigan  (1888),  70  Mich.  639;  38  N.  W.  Rep.  655. 
"Langston  v.  Boylston  (1793),  2  Ves.  Jun.  101. 
"  Belclier  v.  Smith  (1832),  9  Bing.  82. 
1=  Ludlow  V.  Strong  (1895),  31  Atl.  Rep.  N.  .T.  409. 
"  Mitchell  V.  Northwestern  (1887),  26  111.  App.  295. 
"  Attenborough  v.  London  and  St.  Katharine's  Dock  Co.  (1878), 
3  C.  P.  D.  450. 

"Cotton  V.  Cameron  (1855),  2  Ont.  Pr.  02. 
"Hackett  v.  Webb  (1676),  Eep.  Temp.  Finch    257. 
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A  corporation  may  maintain  interf)leader,  when  a  divi- 
dend due  on  its  capital  stock  is  claimed  adversely,  and  it 
is  no  objection  that  the  company  improperly  allowed  a 
transfer  of  the  stock,  because  that  question  does  not  affect 
the  right  of  property  in  the  dividend.^" 

Must  assert  no  claim. — Tlie  applicant  himself,  cannot 
claim  any  part  of,  or  any  interest  in  the  subject-matter  as 
to  which  he  seeks  relief  by  way  of  interpleader.^^  He  must 
disclaim  all  interest  in  the  subject  in  his  hands,^^  and  it 
has  therefore  been  held,  that  the  recitals  in  a  bill  of  inter- 
pleader should  give  so  full  a  statement  of  the  plaintiff's 
case  as  to  demonstrate  that  he  has  no  interest  in  the  thing 
in  controversy.-^  Interpleader  will  therefore  be  refused, 
when  the  person  invoking  the  aid  of  the  court  asserts  any 
interest  in  or  claim  upon  the  subject  of  the  litigation,^' 
which  either  of  the  claimants  contest.^^  He  is  not  then  a 
stakeholder,  indifferent  as  to  which  claimant  shall  be 
awarded  the  fund.^" 

Where  the  beneficiary  of  an  estate  collected  certain  in- 
surance moneys  for  the  executor,  and  the  executor  and  other 
beneficiaries  both  claimed  the  fund,  it  was  held  that  the 
applicant  had  himself  an  interest,  which  was  a  bar  to  his 
bill  of  interpleader.^  And  so,  where  the  plaintiff  in  a  bill 
of  interpleader  was  an  assignee  in  insolvency,  who  was  him- 
self a  claimant  of  the  fund  in  his  own  possession,  the  court 
refused  to  award  relief.^' 


=°  Salisbury  v.  Townsend  (1871),  109  JIass.  115. 

'^  Shaw  V.  Costei-  (1840),  8  Paige  N.  Y.  339;  Cobb  v.  Klce  (18811. 
130  Mass.  231;  Cogswell  v.  Armstrong  (1875),  77  III.  139;  WpIIs  v. 
Miner  (1885),  25  Fed.  Rep.  Cal.  533;  National  v.  Platte  (1894),  54 
111.  App.  483;  MeFadden  r.  Swinerton  (1900),  .59  Pac.  816  (Oregon). 

=  New  York  v.  Haws  (1873).  35  N.  Y".  Sup.  Ct.  372;  Brides- 
burg  Mfg.  Co.'s  Appeal  (1884),  106  Pa.  St.  275;  Groves  v.  Sentell 
(1894),  153  U.  S.,  n.  485. 

=^  Williams  v.  Matthews  (1890),  47  N.  3.  Eq.  196. 

=*  Whitney  v.  Cowan  (1878),  55  Miss.  626;  Long  v.  Barker  (1877), 
85  111.  431. 

==  Opponheim  v.  Leo  Wolf  (1846),  3  Sand.  Chy.  X.  Y.  571. 

"  Brackett  v.  Graves  (1898),  30  App.  Div.  N.  Y.  162. 

'  Whitbeck  v.  Whiting  (1895),  59  111.  App.  520. 

"Oastner  ».  Twitchell  Champlain  Co.  (1898),  91  Me.  524. 
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An  applicant  having  collected  a  note  placed  in  his  hands 
for  the  purpose  of  being  credited  on  a  debt  owing  to  him, 
by  the  person  who  gave  him  the  note,  upon  another  party 
claiming  the  proceeds,  sought  to  interplead  the  depositor 
of  the  note  and  such  claimant,  but  it  was  held  that  he  had 
such  an  interest  in  the  proceeds,  that  he  could  not  main- 
tain   his    bill.^* 

Rule  in  Scotland. — In  Scotland,  where  one  of  the  claim- 
ants can  raise  the  process  of  multiplepoinding  in  the  name 
of  the  debtor,  the  proceeding  will  lie,  although  the  nominal 
raiser  who  owes  the  debt  disputes  that  any  debt  is.  owing.^° 

English  Act  of  1831. — Following  the  equitable  principle 
the  English  Interpleader  Act  of  1831  required  the  defen- 
dant to  show  by  affidavit  or  otherwise  that  he  did  not  claim 
any  interest  in  the  subject-matter  of  the  suit. 

Claim  for  commission,  freight,  etc. — It  was  this  rule 
which  prevented  relief  from  being  awarded  to  an  auctioneer 
claiming  to  deduct  his  commission,''"  to  a  warehouseman 
claiming  a  lien  for  his  storage,^^  a  wharfinger  his  charges,''^ 
a  common  carrier  his  lien  for  freight;''''  or  an  attorney 
claiming  to  deduct  his  costs  of  recovering  the  fund  in  his 
hands. 3*  It  was  pointed  out,  that  in  these  cases,  the  appli- 
cant had  a  personal  question  to  maintain  with  one  or  both 
of  the  adverse  claimants,  which  prevented  him  from  ob- 
taining relief  upon  the  principle  of  interpleader."^ 

The  rule  relaxed. — Under  the  English  Act,  however,  the 
equitable  rule  became  relaxed.  It  was  argued,  that  a  lien 
on  the  subject-matter  for  charges  was  not  a  claim  to  an 
interest  in  the  property  itself.  Accordingly,  a  party  was 
allowed  to  avail  himself  of  the  Act,  although  he  claimed  a 

'"'Wiiig  V.  Spaulding  (1892),  23  Atl.  Rep.  615;  64  A't.  83. 
'»  Clow  V.  King  (18.jO),  Ct.  of  Session,  13  D.  132. 
=»  Mitchell  V.  Hayne  (1824),  2  Sim.  &  Stu.  63;  Bird  v.  Nefe,  1  T. 
k  H.  Pr.  Pa.  434. 

^>  Lawson  v.  Terminal  (1893),  70  Hun.  N.  Y.  281. 
^^  Broddick  v.  Smith  (1832),  9  Blag.  84. 
'=  Crasis  V.  Memphis  (1892),  11  So.  Rep.  Ala.  480. 
^  Wakeman  v.  Dickey  (1865),  19  Abb.  Pr.  N.  Y.  24. 
==  Mitchell  V.  Hayne  (1824),  2  Sim.  &  Stu.  63. 
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lien  on  the  goods  in  his  hands  for  freight  paid,  and  for 
storage,  as  against  the  claimants.^"' 

An  auctioneer  was  allowed  to  interplead  in  a  court  of 
law  as  to  purchase  money  in  his  hands,  although  he  claimed 
the  right  to  deduct  his  charges  for  commission.^^ 

In  the  United  States  an  attorney  who  has  collected 
money  is  allowed  to  file  a  bill  of  interpleader  against  his 
client  and  a  third  person,  although  he  claims  part  of  it  to 
compensate  him  for  his  services.^*  A  claim  for  fees  against 
the  fund  is  not  such  an  interest  as  will  prevent  him  from 
maintaining  his  bill.'" 

In  Ontario  it  was  enacted  in  1869,*°  that  it  should  not 
be  necessary  in  order  to  entitle  any  common  carrier  or  other 
bailee  of  goods  and  chattels  to  relief  by  way  of  interpleader, 
that  he  should  abandon  any  lawful  lien  he  might  have  upon 
the  goods  and  chattels,  the  subject  of  the  application. 

In  England  the  present  practice  is  found  in  the  Eules 
of  1883, ■"■  which  provides  that  the  applicant  must  satisfy 
the  court  that  he  claims  no  interest  in  the  subject  matter 
in  dispute  other  than  for  charges  or  costs. 

In  Ontario  and  the  other  Provinces  and  Colonies  in 
which  the  English  Interpleader  Code  is  in  force,''-  the  same 
rule  prevails,  which  requires  the  applicant  to  disclaim  in- 
terest except  for  charges  or  costs.*"*  The  wording  of  the 
Ontario  Eule  now  reads,  "  in  respect  of  a  lien,  or  for  charges 
or  costs." 

In  the  American  States  the  Interpleader  Codes  are  all 
silent  on  this  question  of  reqiiiring  the  applicant  to  dis- 
claim interest,  but  most  of  them  require  that  he  shall  pay 
into  court  the  full  amount  claimed,  which  by  implication 
means  that  he  cannot  claim  any  part  of  the  subject-matter.** 

"  Cotter  T.  Bank  of  England  (1834),  2  Dowl.  728. 

"  Best  v.  Hayes  (1863),  1  H.  &  C.  718. 

""  Gibson  v.  Goldthwaite  (1845),  7  Ala.  281. 

■'"McFadden  v.   Swinerton  (1900),  59  Pac.  810  (Oregon). 

"33  Viet.  Ont.  c.  17. 

"  Order  LVII.,  Eule  2  (a). 

"Ont.   Rule  1104  (a). 

"McDonald  v.  McKenzie  (1888),  20  Nova  Scotia  .527. 

**  See  Appendix. 
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In  India,  the  Code  there  in  force,  requires  the  appli- 
cant to  show  that  he  has  no  interest  otherwise  than  as  a 
mere  stakeholder,'"^  and  it  has  been  decided  that  a  railway 
company  claiming  a  lien  for  its  charges  is  entitled  to  relief.'"' 

When  rights  asserted  against  claimants. — Interpleader 
rests  upon  the  fundamental  principle  that  the  applicant  is 
the  mere  holder  of  a  stake,  which  is  to  be  contested  for  by 
the  other  parties,  he  standing  wholly  indifferent  between 
them.  If  the  applicant  asserts  a  right  or  claim  against 
either  or  both  of  the  claimants,  it  is  fatal  to  his  applica- 
tion.*^ An  insurance  company  was  refused  relief  where 
it  sought  to  have  a  dispute  settled  with  one  of  the  claim- 
ants, as  to  the  date  from  which  interest  should  be  charged 
upon  the  fund  in  question  ;*'  so  a  debtor  was  debarred  from 
maintaining  interpleader,  where  he  claimed  a  set-off  against 
one  of  the  adverse  claimants.*^ 

A  stakeholder  who  has  been  sued  by  one  of  the  claim- 
ants may  have  a  good  defence,  but  when  the  second  claim- 
ant appears  he  need  not  insist  upon  his  defence,  but  may 
waive  it  and  elect  to  seek  a  remedy  by  interpleading,  and 
the  fact  that  he  might  have  successfully  contested  the 
action  will  not  prejudice  him  in  his  interpleader.^" 

If  legality  of  claim  denied.  —  An  applicant,  however, 
cannot  maintain  his  interpleader  and  at  the  same  time 
defend  a  claimant's  action,  denying  that  either  one  or  both 
of  the  claimants  have  any  valid  legal  or  equitable  claim 
against  him.  If  he  do  this  instead  of  paying  the  money 
into  court,  he  loses  his  independent  position,  and  cannot 
then  claim  any  of  the  considerations  due  to  a  stakeholder. 
If  the  stakeholder  plead  in  an  action,  with  full  knowledge 

*>Act  14  of  1882    c.  13,  s.  471. 

■"■  Bombay,  etc.,  Kailway  Oo.  v.  Sassoon  (1893),  8  Bombay  231. 

"Bedell  v.  HofEman  (1830),  2  Paige  N.  Y.  199;  Hyman  v. 
Cameron  (1872),  46  Miss.,  p.  727;  North  Pacific  Lumber  Co.  v. 
Lang  (1895),  42  Pac.  Kep.  799  (Or.). 

"Bignold  v.  Audland  (1840),  11  Sim.  28. 

"  McNaughton  v.  Webster  (1860),  6  XJ.  C.  L.  .1.  O.  S.  17. 

°°  Hartford  Life  and  Annuity  Ins.  Co.  v.  Cummings  (1897),  50 
Neb.  236;  Bernstein  v.  Hamilton  (1898),  26  App.  Div.  206  N.  Y. 
Grill  V.  Globe  (1900),  55  App.  Div.  612  N.  Y. 
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of  the  facts,  it  is  a  waiver  and  an  abandonment  of  the  right 
to  relief  by  interpleader.'^ 

Must  admit  liability.  —  The  applicant  must  therefore 
admit  a  liability,  to  whichever  claimant  shall  establish  his 
title,''-  but  he  does  not  necessarily  confess  that  the  fund 
must  absolutely  belong  to  either  claimant.  By  paying  it 
into  court,  and  asking  the  court  to  adjudicate,  he  in  effect 
says  the  money  may  not  belong  to  the  second  claimant."^ 
It  may  be  that  there  is  some  other  claimant  not  present, 
whose  title  is  superior  to  those  who  have  appeared. 

When  he  disputes  part  of  debt  claimed. — When  there 
is  any  question  raised  as  to  the  amount  for  which  the  ap- 
plicant is  liable,  it  is  a  rule  that  he  cannot  maintain  his 
interpleader  proceedings,  and  so  he  will  be  refused  relief, 
unless  he  admits  liability  for  the  full  amount  claimed.'** 
The  reason  for  this,  is,  that  the  interpleader  will  not  dis- 
pose of  the  whole  matter,  there  will  still  be  a  controversy 
between  the  debtor  and  one  of  the  claimants,  and  besides 
a  claimant  should  not  be  required  to  separate  his  claim,  and 
be  obliged  to  enforce  it  in  two  separate  proceedings.^^ 

Where  two  persons  each  sued  a  third  for  a  commis- 
sion for  selling  a  hotel,  and  one  of  them  included  in  his 
suit  a  further  claim  for  commission  for  selling  the  furni- 
ture, and  the  defendant  offered  to  pay  into  court  sufficient 
to  cover  the  first  debt  only,  interpleader  was  refused."" 

"i  Hellman  v.  Schneider  (1S74),  15  111.  422;  Russell  v.  Church 
(1870),  65  Pa.  St.  9;  Johnston  v.  Oliver  (1894),  51  Ohio  6;  Brown  v. 
Campbell  (1895),  110  Cal.  644;  Hartford  Life  aud  Annuity  Ins.  Co. 
v.  Cummings  (1897),  50  Neb.  236;  Bernstein  v.  Hamilton  (1898),  26 
App.  Div.  206  (X.  Y.);  Montague  v.  Jeweler's  (1899),  58  N.  Y.  S. 
715;  Southwark  v.  Childs  (1899),  39  App.  Div.  560  (N.  Y.). 

"Bernstein  v.  Hamilton  (1898),  2()  App.  Div.  206  (N.  Y.); 
Browning  v.   Watkius  (1848),  10  S.  &  M.  482  (Miss.). 

"■'  Keener  v.  Grand  Lodge  A.  O.  U.  W.  (1889),  38  JIo.  App.  543. 

'»  Diplock  V.  Hammond  (1853),  23  L.  J.  Chy.  550;  Chamberlain 
V.  O'Connor  (1853),  8  How.  N.  Y.  45;  Patterson  v.  Perry  (1857),  14 
Row.  N.  Y.  505;  Jackson  v.  Knickerbocker  (1900),  62  N.  Y.  S.  1109; 
Pfister  V.  Wade  (1880),  56  Cal.  43;  Baltimore  v.  Arthur  (1882).  90 
N.  Y.  2.34;  New  England  v.  Odell  (1888),  50  Hun.  N.  Y.  279;  Du 
Bois  V.  Union  Dime  Savings  Institution  (1895).  89  Hun.  N.  Y,  3S2; 
Van  Zandt  v.  Van  Zandt  (1889),  17  Civ.  Pro.  N.  Y.  448;  Glasner  v. 
Weisberg  (1891),  43  Mo.  App.  214;  Southwestern  Telegraph  and 
Telephone  Co.   v.   Benson  (1896),   63  Ark.  283. 

"New  England  v.  Odell  (1888),  .50  Hun.  N.  Y.  279. 

"Carroll  v.  Demarest  (1899),  .58  N.  Y.  S.  1028. 
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But  where  a  defendant  claimed  a  few  more  dollars  than 
a  plaintiff  seeking  relief  admitted,  the  plaintiff  was  allowed 
to  amend  so  as  to  admit  the  amount  claimed;"  while  a 
bill,  which  offered  to  pay  what  was  due  was  not  considered 
bad,  because  the  plaintiff  brought  into  court  less  money 
than  was  in  fact  due.^*  The  plaintiff  cannot  adjust  his  own 
claims  against  the  matter  in  controversy,  and  ask  the  de- 
fendants to  interplead  as  to  the  balance.""  It  has  been 
held  in  Massachusetts,  that  if  the  plaintiff  is  entitled  to 
have  the  parties  interplead  as  to  some  of  the  matters 
alleged,  though  not  as  to  all,  the  bill  should  not  be  dis- 
missed."" 

The  rule  just  mentioned  has  not  been  universally  fol- 
lowed, and  interpleader  has  in  some  cases  been  allowed  in 
respect  of  the  amoiint  of  a  debt  admitted  by  the  debtor  to 
be  due,  although  one  claimant  has  asserted  a  larger  sum 
owing  to  him;  but  in  such  cases  the  claimant's  action  against 
the  debtor  was  not  stayed  as  to  the  excess."^ 

In  England  the  rule  is  now  well  settled  that  a  person 
may  interplead  as  to  part  of  a  debt  claimed,  although 
he  disputes  that  he  owes  the  balance.  The  object  of  this 
rule,  is  to  prevent  a  plaintiff  from  making  an  unjust  demand 
for  a  larger  sum  than  is  really  due  to  him,  in  order  pur- 
posely to  defeat  interpleader  proceedings.*'^ 

"When  several  claimants  each  claim  part  of  a  fund  and 
all  together  claim  an  amount  in  the  aggregate  more  than 
the  fund,  interpleader  has  been  allowed,  as  where  a  number 
of  persons  claim  as  lien  holders."^ 

Where  a  sheriff  paid  part  of  the  proceeds  of  goods  taken 
in  execution  lo  the  first  execution  creditor,  taking  an  in- 

"  Orient  v.  Reed  (1889).  81  Cal.  14.5. 

="  Ketcham  v.  Brazil  (1883),  88  Iiid.  515. 

">  Williams  v.  Matthews  (1890),  47  N.  J.  Eq.  196. 

<"  Fairbanks  v.  Belknap  (1883).  135  Mass.  179. 

"City  Bank  v.  Bangs  (1831),  2  Paige  N.  Y.  570;  Milwaukee  v, 
O'Sullivan  (1870),  25  Wis.  666. 

''  Reading  v.  London  School  Board  (1886),  10  Q.  B.  D.  686;  Mc- 
Intyre  v.  Woods  (1888),  5  Man.  347. 

"School  District  v.  Weston  (1875),  31  Mich.  86;  Van  Zandt 
v.  Van  Zandt  (1889),  17  Civ.  Pro.  N.  Y.  448;  In  re  Barbier  (1885), 
3  New  Zealand  M.  370;  but  see  Ammendale  v.  Anderson  (1889),  71 
Md.  128. 
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demnity,  it  was  held  that  he  could  not  call  upon  a  claim- 
ant of  the  whole  fund  to  interplead  with  a  second  execu- 
tion creditor  as  to  the  balance.** 

In  'New  Jersey,  the  plaintiff  in  a  hill  of  interpleader 
made  several  contracts  for  the  filling  in  of  certain  wet  land 
with  the  defendants,  agreeing  to  pay  each  according  to  the 
number  of  cubic  yards  of  material  deposited,  to  be  ascer- 
tained by  a  measurement  at  the  place  upon  completion  of 
the  work.  Each  defendant  knew  of  the  other  contracts,  and 
of  the  method  to  be  followed  in  computing  the  compensa- 
tion. Through  the  neglect  of  the  defendants  a  confusion 
of  their  deposits  was  occasioned,  so  that  each  claimed  pa)'- 
ment  for  so  large  a  quantit}-,  that  the  sum  of  their  claims 
admittedly  exceeded  the  total  amount  deposited.  The 
plaintiff  was  ready  to  pay  for  the  total  amount  deposited, 
but  because  of  the  confusion  and  the  consequent  dispute 
between  the  defendants  did  not  know '  in  what  proportion 
to  distribute  the  total  sum.  It  was  held  that  the  bill  must 
be  sustained."^ 

In  Manitoba  it  has  been  held,  that  a  garnishee  may 
obtain  interpleader  as  to  the  amount  he  admits  to  be  due, 
although  he  may  deny  liability  as  to  further  amounts 
claimed,  as  long  as  he  submits  for  the  determination  of  the 
court  the  question  of  further  liability."" 

When  estopped  from  claiming  an  interest. — A  person  by 
becoming  the  plaintiff  in  an  interpleader  suit,  and  who  ob- 
tains a  decree,  cuts  himself  off  by  his  suit  and  decree  from 
any  right  which  he  had  in  the  property;"'  nor  can  he  after 
filing  his  bill,  set  up  a  right  to  the  fund  in  controversy, 
because  by  his  bill  he  has  admitted  that  he  has  no  interest 
in  the  fund."^  If  one  claimant  do  not  appear,  the  stake- 
holder cannot  then  change  his  mind  and  claim  part  of  the 
fund  which  he  has  brought  into  court.*"* 

"Adams  v.  Blackwell  (1884),  10  Ont.  Pr.  168. 

"  Packard  v.  Stevens  (1899),  46  Atl.  250  (N.  J.). 

'"  Rogers  v.  Commercial  Union  Assce.  Co.  (1895),  10  Man.  6(57. 

»'  Supreme  Council  v.  Bennett  (1890),  19  Atl.  Eep.  N.  .T.  7S5. 

°'Andrri~0D  v.  Wilkinson  (1848),  10  Sm.  &  il.  Miss.  tiOl. 

"Cogswell  V.  Armstrong  (1875),  77  111.  139. 


CHAPTER  III. 

THE    SUBJECT    MATTEB. 

Generally. — The  subject  matter,  in  interpleader,  is  gen- 
ei'ally  personal  propertj'  of  some  description,  such  as  money, 
goods,  or  chattels;  but  most  frequently,  perhaps,  relates  to 
a  debt,  duty,  or  other  chose  in  action.  In  some  cases  in 
equity,  and  under  some  interpleader  statutes,  the  remedy 
also  lies  when  the  matter  claimed  adversely  is  real  property. 

Value  of  the  subject  matter. — When  the  property  in  dis- 
pute is  definite  and  certain  in  character,  as  a  specific  chattel, 
that  is  sufficient,  its  exact  value  is  wholly  immaterial,  as  in 
the  case  of  bank  shares.^  The  vexation  of  double  proceed- 
ings can  scarcely  be  considered  less,  because  they  relate  to  a 
small  matter.  If  the  claimants,  upon  one  of  whom  the  ex- 
pense of  the  interpleader  suit  must  fall,  think  the  subject 
of  it  worth  pursuit,  they  cannot  complain  that  the  holder 
of  the  stake  prefers  to  be  a  party  in  one  suit,  rather  than  in 
two.-  But  when  the  amount  in  dispute  has  been  small, 
courts  of  equity  have  sometimes  been  loath  to  allow  inter- 
pleader, because  the  expense  of  a  bill  might  soon  absorb 
a  considerable  portion,  if  not  the  whole,  of  the  fund  in  con- 
troversy, and  if  relief  can  be  had  in  any  other  way,  the  bill 
will  be  refused."  A  bill  for  a  sum  under  £10  was  dismissed 
as  beneath  the  dignity  of  the  court.* 

» Lincoln  v.  Rutland  (1852),  24  Vt.  639;  Cady  v.  Potter  (1869), 
55  Barb.  N.  Y.  463. 

-  Crawford  v.  Fisher  (1840),  1  Hare,  436. 

"  Bleeker  v.  Graham  (1836),  2  Ed.,  Chy.  N.  Y.  647. 

*  Smith  V.  Target  (1796),  2  Anstr.  529;  see  also  Wallace  v. 
Sorter  (1883),  52  Mich.  159. 
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The  amount  of  a  fund  in  dispute,  must  be  ascertained 
witli  sufficient  certainty  to  enable  it  to  be  brought  into 
court/  but  the  amount  may  be  enquired  into  to  ascertain 
whether  the  plaintitf  can  maintain  his  suit.'-'  He  must 
state  in  the  affidavit  upon  which  his  motion  is  founded,  the 
speeitic  sum  or  goods  in  his  hands  which  are  claimed.'' 

Must  be  distinct  and  tangible. — "Where  two  real  estate 
brokers  each  claimed  a  commission,  under  independent  con- 
tracts by  reason  of  the  same  sale,  the  principal's  personal 
liability  was  held  not  such  a  distinct  fund  as  would  author- 
ize a  bill  of  interpleader.*  To  enable  a  sheriU  to  inter- 
plead, the  subject  matter  must  be  something  tangible  at  the 
time  of  seizure ;  and  relief  was  not  granted,  where  the  sheriff 
asked  jDrotection  in  respect  of  a  tenant  right,  consisting  of 
seed  and  manure  in  the  ground,  because  a  claim  to  them 
could  not  be  a  claim  to  goods  and  chattels.** 

Unliquidated  damages. — Interpleader  will  not  lie,  when 
the  claims  are  for  unliquidated  damages,  or  when  one  claim 
is  for  damages,  although  the  other  may  be  a  demand  for 
specific  property.^"  It  has  been  said,  that  in  framing  the 
English  interpleader  provisions,  the  word  '  damages '  was 
intentionally  left  out,  so  that  the  remedy  applies  only  to 
a  debt,  money,  goods  or  chattels. ^^ 

Identity  of. — Interpleader  will  lie  in  some  cases,  although 
the  identical  property  received  cannot  be  produced,  so  long 
as  the  applicant  is  able  to  deliver  property  in  kind  and 
quantity  equal  to  that  received.  Thus,  a  railway  company 
was  allowed  relief,  where  they  had  stored  a  quantity  of 
wlieat  received  for  transit,  in  an  elevator  along  with  other 
wheat  of  the  same  quality,  although  they  could  not  deliver 
exactly  the  same  wheat  which  was  alleged  to  be  in  question.''- 

"Finlay  r.  American  (1855),  11  How.  N.  Y.  468. 

"  Williams  v.  Matthews  (1890),  47  L.  J.  Eq.  196. 

'  Buller  V.  (1833),  3  L.  J.  C.  P.  62. 

'  McCreery  v.   Inge  (1900),  49  App.   Div.  133  N.  "!'. 

»  Bateman  v.  Farnswovth  (1860),  29  Ij.  J.  Ex.  3G.5, 

>"  Walter  v.  Nicholson  (1838),  6  Dowl.  517;  see  further  under 
heading  "  Same  thing  must  be  claimed,"  also  chapter  VI. 

"  Ingham  v.  Walker  (1887),  31  Sol.  .T.  271. 

^  Ee  Canadian  Pacific  Railway  t.  Carnithers  (1896),  17  Ont.  Pr. 
277. 
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A  stakeholder  never  pays  over  the  identical  sovereigns  de- 
posited with  him."  An  interpleader  suit  therefore,  is  not 
in  its  nature  a  proceeding  in  rem,  because  it  is  not  the  status 
of  any  particular  money  which  is  in  question,  for  any  money 
which  is  a  legal  tender  will  effectually  satisfy  the  claim  of 
the  party  who  will  receive  it."  Where  it  happened,  that 
the  subject  matter  consisted  of  bank  notes,  which  the  suc- 
cessful claimant  was  at  one  time  willing  to  take,  but  which 
subsequently  went  below  par,  the  applicant  was  directed 
to  make  good  the  amount  in  current  specie. ^° 

Company  shares,  dividends.  —  Interpleader  will  lie  in 
respect  of  shaies  of  the  stock  of  an  incorporated  company, 
although  they  are  choses  in  action  and  not  tangible  chattels. 
The  English  and  Canadian  provisions  cover  any  debt, 
money,  goods  or  chattels,  and  the  latter  term  is  one  of  the 
widest  words  known  to  the  law  in  its  relation  to  personal 
property.^"  It  has  also  been  granted  in  respect  of  shares 
in  a  registered  vessel,^^  and  of  dividends  due  on  a  company's 
shares.^*  A  Scotch  railway  was  authorized  by  Act  of  Par- 
liament to  issue  debenture  stock  to  the  extent  of  £83,000 
to  such  creditors  as  should  demand  it,  one  having  obtained 
a  decree  for  £935  and  a  second  for  £163,000,  the  railway 
company  was  allowed  relief  in  an  action  of  multiplepoind- 
ing." 

Money  on  deposit. — Money  on  deposit  in  a  bank  may 
also  be  the  suhjeet  of  an  interpleader,-"  as  well  as  a  balance 
in  a  loan  company's  hands,  part  of  a  loan  secured  by  a  mort- 
gage to  the  company,  and  held  back  to  pay  off  certain 
charges.^^     In  New  York,  where  the  banking  laws  provide 

"  Dowson  V.  JlcFarlane  (1899),  81  L.  T.  67. 

-'Cross  V.  Armstrong  (1887),  44  Ohio  St.  613. 

"Knight  T.  Yarborough  (1846),  7  S.  &  M.  (Miss.)  179. 

"  Robinson  v.  Jenkins  (1890),  24  Q.  B.  D.  275;  Re  Underfeed 
Stoker  Co.  of  America  et  al.  (1901).  1  Ont.  42;  Brown  v.  Nelson 
(1884),  10  Ont.  Pr.  421;  Walker  v.  Bamberger  (1898),  17  Utah  230; 
but  see  contra  Chicago  Edison  Company  v.  Fay  (1896),  164  111.  ;323. 

"  Vindin  v.  Wallis  (1864),  24  Upper  Canada  Q.  B.  9. 

"  Salisbury  v.  Townsend  (1871),  109  Mass.  115. 

"  Girvan,  etc.,  Ry.  v.  Lamond  (1886),  Ct.  of  Session,  13  R.  931. 

=°  .Tames  v.  Sams  (1892),  90  Georgia,  404. 

"  Franco  v.  Joy  (1894),  56  Mo.  App.  433. 
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specially  for  the  relief  of  savings  banks  when  money  on  de- 
posit is  claimed  adversely,-^  it  has  been  held  that  this  does 
not  cover  the  case  of  a  draft  sued  upon.-''  Interpleader  will 
lie  when  part  only  of  a  deposit  is  claimed.^* 

Land. — When  land  is  claimed  adversely  from  a  person 
in  posssession,  or  in  whom  the  title  is  vested,  it  would  seem 
that  a  bill  or  an  action  of  interpleader  will  lie.-''  But  under 
interpleader  statutes,  land  cannot  ordinarily  be  the  sub- 
ject of  interpleader,  unless  specially  mentioned,  as  it  is 
in  some  cases. ^^  Thus  it  has  been  held,  that  when  a  sheriff 
levies  on  land,  or  on  an  interest  in  land,  he  can  physically 
seize  upon  nothing,  and  his  levy  need  not  be  made  upon 
or  in  view  of  the  premises.  The  interpleader  rules  afford 
him  no  protection,  because  he  needs  none,  as  he  can  per- 
form his  official  duty  without  risk  of  any  sort.-' 

In  Ontario  a  sheriff  may  interplead  wlien  lands  and  tene- 
ments are  taken  or  intended  to  be  taken  in  execution.'* 
Hence  a  sheriff  has  been  relieved,  when  he  was  directed 
to  execute  a  writ  of  jjossession  in  respect  of  lands, 
and  a  defendant  to  the  writ,  and  who  was  in  pos- 
session, claimed  the  lands  as  guardian  for  certain  in- 
fant children  in  whom  it  was  alleged  the  title  was  vested;-* 
as  also  where  a  house  was  securely  locked,  and  a  third 
person  in  possession  of  the  key,  notified  the  sheriff  that 
he  was  the  owner  and  threatened  an  action  for  damages  if 
the  sheriff  should  attempt  to  enter.^"  The  same  provision 
formerly  existed  in  Manitoba,  but  was  not  consolidated  in 
the  Code  of  1895. 

Fixtures. — Fixtures  attached  to  the  freehold  may  be  the 
subject  of  interpleader,  for  they  are   often  removable  as 

="  See.  115,  c.  689,  of  the  Laws  of  1892. 

"^  Master  v.  Bowery  SavinRs  Bank   (1900),  OS  X.  Y.   S.  964. 

"'Progressive  v.  German  (1890),  29  N.  Y.   S.  R.  528. 

"Farley  v.  Blood  (18.54),  30  New  Hampshire  3r^-l. 

"  See  in  Appendix. 

"Manrer  v.  Sheafer  (1887),  116  Pa.  St.  339;  see  also  Gardiner  v. 
Hinds  (1874),  8  Ir.  I>.  T.  &  Sol.  J.  401. 

'Ont.  Rule  IIO.S  (';). 

=•  Emerson  v.  Humphries  (1892),  15  Ont.  Pr.  84;  and  see  Adam- 
son  V.  Adamson  (1887),  12  Ont.  Pr.  p.  23). 

'^  Hall  V.  Bowerman  (1900),  19  Ont.  Pr.  268. 
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chattels;  and  where  a  sheriff  had  levied  on  machinery  thus 
attached,  he  was  held  not  bound  to  determine,  whether  the 
property  was  real  or  personal,  it  was  enough  if  there  were 
conflicting  claims.'"  An  issue  may  accordingly  be  directed 
to  determine  whether  the  property  levied  on  is  personalty 
or  realty.^^  Interpleader  has  been  allowed,  where  the 
articles  seized  were  a  culm  separator  plant,  consisting  of 
buildings  and  machinery.'*^ 

Growing  crops.  —  Interpleader  has  been  allowed  to  a 
sheriff,  in  respect  of  growing  crops,  levied  upon  by  him.'''' 

Deeds  and  papers. — The  title  deeds  of  land,  and  other 
papers,  may  be  the  subject  of  an  interpleader.  Thus  relief 
was  granted  to  a  bank,  with  which  title  deeds  had  been 
deposited  as  security  for  a  loan,  and  were  claimed  by  the 
heir  of  the  depositor  and  by  a  grantee  of  the  land;'*  and 
to  a  person  in  possession  of  deeds  and  papers,  which  came 
to  him  through  the  death  of  a  guest  in  his  house. '^  It 
would  seem  to  be  the  practice,  to  allow  a  sheriff  to  inter- 
plead, when  he  has  seized  the  chattels  of  a  corporation,  which 
are  subject  to  a  charge  in  favour  of  debenture  holders.'" 

Proceeds  of  land. — Under  an  Interpleader  Act,  which 
provided  that  a  sheriff  might  interplead  as  to  the  proceeds 
or  value  of  lands  taken  and  sold  under  any  process,  it  has 
been  held  by  the  Supreme  Court  of  Canada,  that  inter- 
pleader will  not  be  granted,  where  a  purchaser  of  land 
voluntarily  pays  to  the  sheriff  the  amount  of  an  execution 
in  his  hands,  in  a  bona  fide  belief  that  it  is  a  charge  upon 
the  land,  and  the  proceeds  are  claimed  by  a  third  party, 
because  the  lands  are  neither  taken  nor  sold  under  exe- 
cution." 

"Prichett  v.  Mc Williams  (1875),  2  W.  N.  Ca.  Pa.  353;  Sun 
Life  v.   Taylor   (1893),   9  Man.  89. 

'>  Kisterback  v.   Todd  (1884),  16  W.  N.   C.  Pa.  47. 

''Advance  Goal  Co.  v.  Miller,  7  Kulp  Pa.  541. 

"  Hamilton  Provident  v.  Campbell  (1884).  12  Ont.  App.  250. 

"  Roberts  v.  Bell  (1857),  7  Ell.  &  Bl.  323. 

^  Walker  v.  Ker  (1843).  12  L.  .T.  Ex.  204. 

*«Davey  v.  Williamson  (1898),  2  Q.  B.  194. 

"Federal  Bank  v.  Canadian  Bank  of  Commerce  (1886),  13 
Canadian  S.  C.  R.  384. 
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Proceeds  of  goods. — When  a  sheriff  seizes  goods  under  a 
writ  of  /?.  fa.,  and  a  person  otlier  than  the  person  against 
whom  the  process  issued,  claims  the  goods,  and  pays  out 
the  sheriff  under  protest,  the  money  so  paid  to  the  sheriff 
is  the  proceeds  of  goods  taken  in  execution,  within  the 
meaning  of  the  English  rule,  and  may  he  the  subject  of  an 
interpleader.''* 

Goods  sold  but  not  delivered. — Where  a  sheriff  had  seized 
and  sold  an  article  under  an  execu^tion,  and,  before  it  was 
delivered,  it  was  claimed  both  by  the  purchaser  and  by  a 
third  party  who  alleged  that  he  acquired  it  directly  from 
the  debtor,  the  sheriff  was  allowed  relief.'"*  The  sheriff 
sells  only  the  debtor's  interest,  so  it  cannot  be  said  that 
the  purchaser's  claim  is  obviously  good. 

Balance  after  satisfying  an  execution. — A  balance  of  the 
proceeds  of  goods,  remaining  after  an  execu.tion  creditor 
has  been  paid,  may  be  the  subject  of  an  interpleader,  when 
claimed  from  the  sheriff  by  the  execution  debtor  and  a  sub- 
sequent execution  creditor.^" 

A  reward. — A  reward,  offered  for  information  leading  to 
the  apprehension  and  conviction  of  a  felon,  may  be  the 
subject  of  an  interpleader,  when  more  than  one  party  claims 
it,*^  as  well  as  a  reward  offered  for  the  recovery  of  property 
lost  or  stolen.*^ 

An  award. — An  award  for  land  taken  for  public  pur- 
poses, such  as  a  street,  may  the  subject  of  an  interpleader, 
when  the  amount  awarded  is  claimed  by  rival  claimants 
from  the  corporation.*^ 

Slaves. — Slaves   were   frequently   the   subject    of   inter- 

=»  Smith  V.  Critchfieltl  (1885),  14  Q.  B.  D.  873. 

'"Gantz  V.  McCrac-ken.  4  York  Pa.  184. 

"  Warnock  v.  Leslie  (1882),  10  Ir.  R.  C.  L.  68;  Ormsby  v.  Wight 
(1893).  27  Ir.  L.  T.  K.   134. 

"Gay  V.  Pittman  (1837),  1  Jur.  775;  Fargo  i.  Arthur  (1872), 
43  How.  N.  Y.  193;  but  see  to  the  contrary  Grant  v.  Fry  (1S35),  4 
Dowl.  135;  Collis  v.  Lee  (1835),  1^  Hodges  204;  Burritt  v.  Press 
Publishing  Co.  (1897),  19  App.  Div.  609  and  25  App.  Div.  141  N.  Y. 

"City  Bank  v.  Bangs  (1831),  2  Paig'e  N.  Y.  570;  Howland  v. 
Lounds  (1873),  51  N.  Y.  604. 

"  Pollock  V.  Morris  (1887),  105  N.  Y.  676. 
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pleader  in  the  United  States,  before  the  abolition  of  the 
slave  trade. ■'■' 

Wagering  stakes. — Interpleader  will  not  be  allowed  to 
the  holder  of  a  stake,  deposited  with  him  to  abide  the  event 
of  an  illegal  race.'*^  'With  regard  to  the  propriety  of  an 
interpleader  order,  made  at  the  instance  of  the  holder  of  a 
stake  on  a  billiard  match,  the  English  Court  of  Appeal 
has  recently  offered  the  following  remarks,  in  dealing  with 
a  question  which  affected  only  the  two  claimants: — One 
member  of  the  court  gave  it  as  his  opinion,  that  wliere  the 
ordinary  claim  appears  to  be  in  respect  of  a  sum  claimed 
as  winnings  under  a  wagering  contract,  it  is  very  doubtful 
whether  the  court  ought  to  recognize  that  the  stakeholder 
can  have  any  expectation  of  being  sued  for  such  a  sum. 
Another  member  of  the  court  agreed  concerning  the  care 
which  ought  to  be  exercised,  in  directing  an  issue  wliere  a 
stakeholder  is  dealing  with  moneys  deposited  xmder  a  wager- 
ing contract.  He  did  not  think  it  would  be  going  too  far 
to  say,  that  an  issue  ought  not  to  be  directed,  where  the 
claimants  of  the  money  deposited  are  the  parties  to  the 
wager,  and  appear  to  be  trying  to  get  the  decision  of  the 
court  as  to  which  of  them  is  entitled  to  the  stakes.*" 

Same  thing  must  be  claimed. — The  same  thing,  debt,  or 
duty,  must  be  claimed  by  both  or  all  of  the  parties  against 
whom  the  relief  is  demanded.*'  When  the  subject  in  dis- 
pute has  a  bodily  existence,  no  difficulty  can  arise  on  the 
ground  of  identity;  but  where  the  subject  is  a  chose  in 
action,  which  has  no  bodily  existence,  it  becomes  necessary 
to  determine  what  constitutes  identity.  Where  the  claims 
made  are  of  different  amounts,  they  can  never  be  identical, 
but  where  they  are  the  same  in  amount,  that  circumstance 

"See  Burton  v.   Black   (1801),  32  Ga.   53. 

"  Applegarth  v.  Colley  (18^12),  2  Dowl.  N.  S.  223. 

"  Schoolbred  v.   Roberts   (1900),   a  Q.   B.   497. 

"Crane  v.  Burntrager  (1848),  1  Carter  Intl.  1(15;  Oil  Run  v. 
Gale  (1873),  6  W.  Ya.  525;  Ptister  v.  Wade  (1880),  56  Cal.  43; 
Wilkinson  v.  Searcv  (1883),  74  Ala.  243;  Wells  v.  Miner  (1885),  25 
Fed.  Rep.  Cal.  533;  National  v.  Platte  (1894),  54  111.  App.  483; 
.Johnston  v.  Oliver  (1894),  51  Ohio,   6. 

M.L.I.  6 
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goes  far  to  determine  their  identity.  The  amount  may  not 
be  sufficient  of  itself,  for  the  amount  may  be  the  same,  and 
the  debts  different. "'^ 

The  claims  must  refer  to  the  same  subject  matter,  and 
not  to  collateral  demands  arising  out  of  the  right  immedi- 
ately in  dispute,^"  interpleader  was  never  intended  to  apply 
to  difEerent  claims,  merely  because  they  originate  out  of  one 
transaction;  so  interpleader  was  refused  to  a  person  who 
had  had  a  house  built  for  himself,  and  admitted  a  sum 
due,  when  the  architect  sued  for  the  contract  price,  the 
contractor  employed  by  the  architect  and  who  had  been 
dismissed  claimed  the  price  of  his  contract  or  damages  for 
dismissal,  while  claims  were  also  made  by  an  assignee  of  the 
contractor,  and  by  artisans.""  It  has  been  decided  in  Mis- 
sissippi, that  it  does  not  matter,  that  the  claims  are  upon 
an  open  account  for  the  value  of  piroperty,  so  long  as  each 
claimant  claims  the  same  amount.'*^ 

When  one  persons  claims  the  subject  matter  or  its  pro- 
ceeds, from  the  applicant  for  relief,  and  a  second  claims 
unliquidated  damages  for  conversion,  or  for  breach  of  war- 
ranty, or  for  negligence  in  selling,  or  for  not  accepting  a 
bill  of  exchange  for  the  price,  interpleader  will  not  lie,  be- 
cause the  parties  do  not  claim  the  same  thing,  the  claim 
of  the  person  seeking  damages  is  against  the  applicant 
personally  and  not  against  the  fund  or  property  in  his 
hands."^  Xor  will  interpleader  lie,  when  both  claimants 
claim  damages  against  the  person  seeking  to  interplead.^-' 

"Glyn  V.   Duesbury  (1840),   11  Sim.   139. 

"Barclay  v.  Curtis  (1821),  9  Price,  661. 

"Wells  V.  Glasscock  (1893),  19  Victoria  L.  R.  IIG. 

"  Boyle  Y.  JIanion  (1896),  21  So.  Rep.  .530  (Miss.). 

"Barclay  v.  Curtis  (1821),  9  Price  661;  Walter  v.  Nicholsou 
(1838),  6  Dowl.  nil;  Slaney  v.  Sidney  (1845),  14  M.  &  W.  800; 
^^■'right  V.  Freeman  (1879),  48  L.  J.  O.  P.  276;  Re  Benfield  and 
Stevens  (1897),  17  Ont.  Pr.  300  and  ,339;  American  v.  Day  (188,5), 
.■12  N.  Y.  Super.  Ct.  128;  Ingham  v.  Walker  (1887).  31  Sol.  .7.  271; 
Delaware  v.  Corwith  ■  (1889),  16  Civ.  Pro.  N.  Y.  812;  Ryan  v. 
Lamson  (1894),  1.53  111.  520;  North  Pacific  Lumber  Co.  v."  Lang 
(1895),  42  Pac.  Rep.  799,  Oregon;  Coleman  v.  Chambers  (19001.  29 
So.  Rep.  .58  Ala.:  Note  in  Harvard  Law  Rpv.  Vol.  15,  p.  63  (1901). 

»=  Fulton  v.  Chase  (1889),  25  N.  Y.  St.  Rep.  711. 


THE   SUBJECT   MATTER.  83 

Cases  in  which  relief  refused. — A  purchaser  will  not  be 
allowed  to  interplead,  when  one  party  claims  the  property 
itself,  and  another  claims  the  purchase  money  or  price,  he- 
cause  they  are  not  demands  for  the  same  deht;=^  nor  will 
tlie  remedy  lie,  when  one  claim  is  for  payment  of  an  ac- 
ceptance, and  the  other  for  the  price  of  the  goods  sold;" 
or  where  one  claimant  sues  on  a  bond,  and  the  other  claims 
for  money  had  and  received  to  his  use."" 

An  auctioneer  cannot  interplead  as  to  a  deposit  in  his 
hands,  when  the  vendor  claims  it  as  forfeited,  while  the 
purchaser  seeks  to  enforce  the  contract;""  nor  can  the  trus- 
tees of  a  separation  deed  interplead  when  the  husband 
claims  an  annuity  under  the  deed,  while  the  wife  alleging 
the  deed  invalid  claims  the  annual  proceeds  without  deduc- 
tion, because  it  is  not  the  same  debt  or  duty  which  is 
claimed.^*  It  is  not  two  persons  claiming  the  same  thing, 
w"h-en  one  action  is  based  upon  an  award,  and  the  second 
claimant  alleges  that  he  is  entitled  to  the  debt  upon  which 
the  award  is  predicated. °° 

Interpleader  was  refused,  where  one  claimant  asked  pay- 
ment of  a  debt  for  plumbing,  and  the  other  asked  the  same 
amount  for  services  rendered  as  architect  and  surveyor ;'"' 
so  relief  was  not  allowed,  where  one  claimant  sued  for  his 
commission  for  the  sale  of  property,  and  another  claimant 
for  services  in  the  sale  of  the  same  property,  as  these  are 
not  demands  for  the  same  debt  and  do  not  necessarily  con- 
flict.*'^ If  two  auctioneers  each  sue  the  same  defendant, 
for  a  commission  for  the  sale  of  the  same  house,  and  the 
amounts  claimed  are  not  the  same,  he  cannot  interplead, 
because  the  claims  are  wholly  difEerent  f^  but  if  the  amounts 

"Carrlco  v.  Toinlinson  (1853),  17  Mo.  499;  Baxter  v.  Day  (1888), 
73  Wis.  27. 

"'Bassett  v.  Leslie  (]890),  33  N.  Y.  St.  Rep.  G8.5. 

==  Johnston  v.  Oliver  (1894),  51  Ohio  St.  6. 

"  Sharpe  v.  Redman  (1837),  1  Will.  W.  &  D.  375. 

=«  Doyle  T.  Dnmoncel  (1847),   11  Ir.  Eq.  R.  342. 

"'  Heymen  v.  Smadbeck  (1894),  .58  N.  Y.  St.  Rep.  10. 

"Glyn  v.  Dnesbnry  (1840),  11  Sim.  1.39. 

"  Taylor  v.  Salterthwaite  (1893),  51  N.  Y.  St.  Rep.  565. 
I        "^Greatorex  v.  Shackle  (189.5),  15  R.  .501;  2  Q.  B.  249. 
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claimed  are  the  same,  interpleader  will  lie.'"'  It  may  hap- 
pen, however,  that  the  amounts  are  the  same,  and  that  the 
claims  are  not  to  the  same  debt,"-*  when  relief  will  be  re- 
fused; as  it  will  be  when  the  vendor  has  incautiously  com- 
mitted himself  with  two  estate  agents,""  or  where  each  has 
IDrocurcd  him  a  separate  purchaser."" 

A  tenant  cannot  interplead  when  the  landlord  claims 
the  rent,  and  a  second  person  claims  the  value  of  use  and 
occupation,  because  the  things  actually  demanded  are  dif- 
ferent:" and  it  does  not  matter  that  both  are  claimed  for 
the  same  period."**  A  tenant,  who  takes  an  independent 
lease  from  each  of  the  two  adverse  claimants  to  the  pro- 
perty, cannot  call  on  them  to  interplead,  because  it  is  not 
the  same  debt  which  is  demanded  by  each."" 

The  lord  of  the  liberty  and  his  tenants  were  refused 
relief,  when  two  rectors  claimed,  one  tithes  in  kind,  and  the 
other  a  modus,  which  means  a  paying  of  tithes  different 
from  the  general  rule  of  payment  in  kind.^"  A  sheriff  to 
whom  moneys  had  been  paid  under  an  execution,  found  that 
the  debtor  claimed  that  they  should  be  set  off  against  a 
larger  judgment  which  the  debtor  had  against  the  execution 
creditor,  the  latter  having  sued  tlie  sheriff  for  the  fund, 
the  sheriff  was  refused  an  interpleader  order,  on  the  ground 
that  the  interpleader  act  onh'  applied  to  the  case  of  two 
claimants  for  the  same  fund.'^ 

If  both  claimants  have  recovered  judgments  against  the 
person  seeking  to  interplead,  they  are  no  longer  claiming 
the  same  debt  and  he  cannot  have  relief. '- 

'-■  Dreypi'  v.  Ranch  (1871),  -12  How.  N.  Y.  22:  Shipman  v.  Scott 
nSST),  <:  N.  Y.  St.  Kep.  284:  Brooke  v.  Smith,  131?.  0.  Pa.  557;  33 
^X.   N.   C.  Pa.  74. 

'■•  Chamberiaiu  v.  Almv  (1893),  ."i2  N.  Y.  St.  Rep.  ."22;  MeCreery 
Y.   luge   (lOOOl,  40  App.   Div.   X.  Y.  133. 

"'■  Sachsel  v.  Farrar  (1889),  35  111.  App.  277. 

'''  Shipman  v.  Scott   (1887),  (>  N.  Y.   St.  Rep.  2,S4. 

"Mohnson  v.  Atkinson  (1797),  3  Aust.  798. 

'M)iul,l   y.  Bellows  (1878),  29  N.  .1.  Eq.  127. 

'"  Staudley  v.  Roberts  (1894).  59  Fed.  Rep.  Iml.  T.  83C.. 

™T\Nillaston  v.  Wrisht  (1797).  3  Anst.  801. 

■'  Smith  V.  Saunders  (1877).  37  L.  T.  .3.59. 

''  Victoria  v.  Bethnne  (1877),  1  Ont.  App.  .398. 
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For  the  same  reason,  interpleader  was  refused  to  a  life 
insurance  company,  when  claims  were  made,  one  for  the 
present  cash  value  of  the  policy,  a  second  for  the  policy 
and  all  benefits  under  it,  while  a  third  asked  that  matters 
stand  xmtil  a  claim  might  mature.'^  A  defendant  sued  for 
the  use  of  plaintiff's  teams,  is  not  entitled  to  an  order  of 
interpleader,  where  a  third  party  seeks  payment  from  the 
defendant  for  the  keep  of  the  horses,  since  the  claimant 
and  plaintiff  do  not  claim  the  same  thing.'* 

Cases  in  which  allowed. — Interpleader  has  been  allowed 
in  some  cases,  where  it  might  be  hapd  to  distinguish  them 
from  the  above.  A  fire  insurance  company  has  been  al- 
lowed relief,  where  a  landlord  brought  his  action  for  the 
insurance  moneys  and  a  tenant  filed  a  bill  to  have  xhem 
laid  out  in  rebuilding;  it  was  said  that  although  the  mode 
of  relief  was  different  the  subject  was  the  same,  namely 
getting  in  the  money. ^°  Where  one  claimant  claimed  cer- 
tain shares  in  a  stock  companj',  and  the  other  claimed  the 
stock  certificate,  the  claims  were  looked  on  as  sufficiently 
for  the  same  thing  to  allow  interpleader.'"  Where  each  of 
two  claimants  insisted,  that  the  purchaser  was  his  customer, 
and  each  claimed  the  commission  the  vendor  was  allowed 
to  interplead."  In  changing  the  beneficiary  under  a  life 
policj',  the  insu.red  did  not  give  up  the  first  policy  to  be 
surrendered,  alleging  that  it  had  been  lost,  and  a  new  one 
was  issued,  upon  his  death  both  beneficiaries  claimed  the 
insurance  moneys.  It  was  held,  that  though  there  were  two 
written  instruments  outstanding,  there  was  but  one  insiir- 
ance  effected,  and  but  one  set  of  premiums  paid,  and  there- 
fore the  same  thing  was  claimed,  and  interpleader  lay.'^^ 

Where  two  persons  made  a  bet  on  a  horse  race,  and  each 
deposited  a  stmr  with  a  stakeholder,  who  was  to  pay  the 

^  Travellers  Ins.  Co.  v.  I-Iealey  (1895),  8G  Hiin.  X.  Y.  524. 

''  Freda  v.  Moiitauk  Co.  (1899),  55  N.  Y.  S.  748. 

"Paris  V.  Gilham  (1813),  1  Cooper,  .59. 

'"  Robinson  v.  .Jenkins  (1890),  24  Q.  B.  D.  275. 

"Dreyer  v.  Kauch  (1871),  42  How.  N.  Y.  22;  Shipman  v.  Scott 
(1887).   i;  N.   Y.   St.   Rep.  284.  . 

™  SfcCorTiick  v.  Suprema  Conneil  Catholic  Benevolent  Legion 
(1896),  6  App.  Div.  175  N.   Y. 
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stakes  to  the  winner  less  a  commission,  and  a  dispute  arising 
as  to  the  fairness  of  the  race,  the  winner  sued  for  the 
stalces,  while  the  other  party  claimed  them  too,  or  in  the 
alternative  the  return  of  his  deposit,  interpleader  was  al- 
lowed, notwithstanding  the  objection  that  the  debt  claimed 
by  one  was  not  the  same  as  that  sited  for  by  the  other. '''' 

When  part  of  fund  claimed. — It  seems  to  be  a  fairly 
well  settled  rule  that  interpleader  will  lie,  although  one 
claimant  claims  only  part  of  the  fund,  while  the  other 
claims  the  whole.  The  custodian  of  the  fund  must  be  will- 
ing however,  either  to  pay  the  larger  sum  into  court,  or  to 
pay  the  difference  between  the  sums  claimed  to  the  person 
claiming  the  whole  fund.*"  ^Yhat  is  meant  by  a  demand 
for  the  same  debt,  is  such  a  demand  as  may  be  satisfied  or 
discharged  out  of  the  fund,  so  that  it  is  no  objection  that 
one  claims  the  whole  and  the  other  part.'^^ 

Where  there  are  several  claimants  to  parts  of  the  fund, 
a  bill  of  interpleader  will  lie  to  compel  them  to  ascertain 
their  shares,  and  to  settle  their  priorities. ^- 

If  an  applicant  for  relief  has  paid  into  court,  only  part 
of  the  whole  fund,  he  will  only  be  protected  as  to  the 
amount  paid  in,  and  will  still  remain  liable  for  the  deduc- 
tion which  he  has  made.**^ 

Some  of  the  codes  in  the  American  States  are  worded, 
that  the  second  claim  must  be  to  the  same  debt  or  property, 

"Dowson  V.  McFarlane  (1899),  81  L.  T.  07. 

'^  Stuart  V.  Welch  (1839),  4  JlyL  &  Or.  pp.  SIC.  317;  Moore  v. 
Usher  (1835),  7  Sim.  384;  McKenzie  v.  ^tna  (1879),  Russell's  Kq. 
Die.  Nova  Scotia,  p.  340;  Mclntyre  v.  Woods  (1888),  5  Man.  347: 
Fairbanks  v.  Belknap  (1883),  135  Mass.  179;  Thomson  v.  Ebbets 
(1824),  1  Hop.  N.  Y.  272;  Yates  v.  Tisdale  (1837),  3  Ed.  Ch.  N.  Y. 
71;  Progressive  -s.  German  (1890),  29  N.  Y.  St.  Kep.  ."i28;  Eosello 
V.  Farmers  Bank  (1893),  119  Mo.  84;  but  see  Pfister  v.  Wade  (1880), 
56  Cal.  43;  and  McNaughton  v.  Webster  (1860),  (;  U.  C.  L.  J.  O.  S. 
IT. 

"Barnfs  v.   New  York  (1882),  27  Hun.  N.  Y.  236. 

'■-  Van  Zandt  v.  Van  Zandt  (1889),  17  Civ.  Pro.  N.  Y.  448;  Ko,.ni„- 
V.  N.  Y.  Life  Insc.  Co.  (1888),  14  N.  Y.  St.  Rep.  250;  but  see 
Pfister  V.  Wade  (1880),  56  Cal.  43;  69  Cal.  133;  where  it  was  said 
that  there  may  be  cases  in  which  all  the  fund  may  not  be  claimed  by 
each  of  the  defendants,  but  it  must  appear  at  least,  that  the  de- 
fendants assert  adverse  claims  to  all  and  every  part  of  it. 

»"  Toulmin  v.  Reid  (1851),  14  Beav.  p.  506. 
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the  word  '  same '  does  not  appear  in  the  English  Eules.  It 
lias  accordingly  been  held  in  New  York  State,  that  when  one 
claims  the  whole  amount  and  the  other  only  a  part  relief 
will  lie  in  an  action  of  interpleader,  but  not  by  a  motion 
under  the  code."  It  has  been  held  in  Scotland  that  a  credi- 
tor claiming  a  small  part  of  an  estate  cannot  throw  the 
whole  estate  into  court  for  distribution  by  the  expensive 
machinery  of  multiplepoinding.'"  Where  there  were  com- 
peting claimants  to  one  half  a  trust  estate,  the  right  to  the 
other  half  not  being  in  dispute,  one  of  the  claimants  raised 
an  action  of  multiplepoinding  in  the  name  of  the  trustee, 
bringing  the  whole  estate  into  court  as  the  fund  in  medio, 
it  was  held  that  the  action  was  incompetent,  although  it 
might  have  been  raised  as  to  the  half  in  dispute.^" 

Payment  or  delivery. — The  person  seeking  the  assist- 
ance of  the  court,  must  always  show  his  neutrality  by  de- 
claring his  willingness  to  pay  the  fund  in  his  hands,  or  the 
debt  owing  by  him,  into  court,  or  to  deliver  the  property 
in  his  possession  to  such  person  as  the  court  may  direct.*'^ 
This  was  the  rule  in  an  interpleader  suit  in  chancery,  and 
it  applies  as  well  to  the  more  modern  action  of  inter- 
pleader.^* He  must  be  prepared  to  pay  the  money  into 
court,  whether  one  claimant  abandons  or  not.*" 

A  stakeholder  admitting  liability,  is  not  bound  to  offer 
to  pay  the  fund  into  court,  as  a  condition  of  being  exoner- 
ated, when  a  suit  for  ihe  same  is  pending  in  another  Juris- 
diction."" In  California  it  has  been  held,  that  the  plain- 
tiff in  an  action  of  interpleader  need  not  deposit  the  money 

"  New  England  t.  Keller  (1885),  7  Civ.  Pro.  N.  Y.  109. 

■^  Kyd  V.  Waterson  (1880),  Ct.  of  Session,  7  B.  884. 

^'Macnab  v.  Waddell  (1894),  Ct.  of  Session,  21  R.  157. 

"Earl  of  Carlisle  v.  Andrews  (1761),  2  Eq.  Ab.  173;  Meux  v. 
Bell  (1833),  6  Sim.  175;  Shaw  v.  Chester  (1834),  2  Ed.  Chy.  N.  Y. 
405;  New  York  &  Harlem  Ry.  Co.  v.  Haws  (1873),  35  N.  Y.  Sup. 
Ct.  372;  Shaw  v.  Chester  (1840),  8  Paige  N.  Y.  339;  Morrill  v.  Man- 
hattan (1898),  82  111.  App.  410;  Snodgrass  v.  Butler  (1876),  54  Miss. 
45;  Fowler  t.  Lee  (1839),  10  G.  &  J.  Md.  358;  Ammendale  v. 
Anderson  (1889),  71  Md.  128. 

»*  Van  Zandt  v.  Van  Zandt  (1889),  17  Civ.  Pro.  N.  Y.  448. 

'"McElheran  v.  London  (1886),  11  Ont.  Pr.  181, 

="  Barry  v.  Equitable  (1873),  14  Abb.  P.  R.  N,  Y.  n.  385. 
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in  court;  but,  the  defendant  in  an  action,  when  applying 
for  relief,  must  do  so.°^ 

He  must  actually  do  so. — Besides  offering  to  pay  or  trans- 
fer the  subject  matter  as  the  court  may  direct,  the  person 
seeking  relief  must  be  in  readiness  to  bring  the  money  or 
thing  into  court,  and  must  actually  do  so,  before  an  injunc- 
tion will  be  granted,  or  at  least  before  the  injimction  takes 
effect."-  Where  a  bank  sought  to  be  relieved,  it  was  held 
improper  for  the  bank  to  open  an  account  to  the  credit  of 
the  action,  and  it  was  obliged  to  pay  tlie  money  into  court. ®^ 

It  has  been  held  in  Kentucky,  that  a  debtor  may  be 
allowed  to  interplead,  although  he  may  not  be  able  presently 
to  pay  the  money  into  court,  but  an  injunction  will  not 
be  granted  until  )ie  gives  bonds  and  security  that  he  will 
ultimately  pay  the  fund."*  The  fact  that  one  of  the  claim- 
ants threatens  to  appeal,  does  not  warrant  the  applicant 
in  refusing  to  pay  the  money  into  court,  under  the  inter- 
pleader order  which  he  has  obtained,  it  is  his  duty  to  com- 
ply with  it;"'"'  and  he  may  safely  pay  the  money  in,  in  pur- 
suance of  an  interpleader  judgment,  in  spite  of  irregulari- 
ties in  the  interpleader  suit,  which  are  imcomplained  of  by 
the  claimants."'* 

Rules  as  to  payment. — The  rule  is  explicit  and  well 
settled,  that  on  a  bill  of  interpleader  the  plaintifE  must 
bring  the  money  into  court,"  before  he  takes  any  step  in  the 
cause. "^  It  is  not  necessary  that  he  should  offer  by  his  bill 
to  pay  the  money  into  court,  it  is  sitfficient  if  he  brings  it 
in  before  taking  any  other  step."*  A  bill,  is  therefore  de- 
fective, when  tlu"  plaintiff  neither  brings  the  money  into 
court  nor  offers  to  do  so.     The  offer  is  recjuired  to  prevent 

"  Fox  V.   Sutton  (l&OO),  59  Pac.  939  (C.il.). 

"Morrill  v.  Maiihattan  (1898),  82  111.  App.  410;  Shaw  v.  Chestor 
(1834),  2  Ed.  Ch.  X.  Y.  4().">;  New  York  &  Harlem  Uy.  Co.  v.  Haws 
(18'i3),   3:")  N.   Y.    .Sup.    Ot.   372. 

■"  Faivre  v.  Union   (1891 ).   36  X.  Y.   St.  Kep.   79. 

="  Bia?s   V.  Koiins  (18.38),  7  Dana  Ky.  4(l."i. 

"' I.ook   V.   MeOabill  (189."i).  lOG  Mich.   H18. 

"MVheelock   y.    (Jodfrey   (1893),  'Ar,  Pac.    Rep.   ((\-il.)   31o. 

»'  AA'illiams  v.  Walker  (184(!),  2  Rich.  Eq.  291   S.   Cn. 

»'Menx  V.  Bell  (1833),  (i  Sim.  175. 
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an  abuse  of  the  proceeding,  and  although  a  bill  is  not  de- 
murrable because  the  money  is  not  actually  brought  into 
court,  yet  when  that  is  not  done,  the  offer  to  do  so  must 
at  least  be  made.  The  court  will  not  require  the  claimants 
to  interplead,  until  the  money  is  either  in  court  or  subject 
to  its  order.  Thereby  the  court  takes  Jurisdiction  and 
retains  the  possession  and  control  of  the  fund.^"  It  is 
not  enough,  that  the  plaintiff  offers  to  pay  the  fund  to  the 
party  who  may  be  found  entitled. '^  In  an  early  decision  it 
was  said,  that  the  plaintiff  having  offered  to  bring  the 
money  into  court,  it  was  not  necessary  for  him  to  pay  it  in, 
unless  the  other  side  required  it;^  and  that  a  defendant 
could  not  compel  the  plaintiff  to  bring  the  property  into 
court,  before  the  latter  had  applied  for  his  injunction;^  and 
in  Pennsylvania  that  payment  into  court  is  not  a  condition 
precedent  to  the  issuing  of  an  interpleader  order.* 

In  the  Scotch  proceeding  of  multiplepoinding  consigna- 
tion in  every  case  is  not  required,  but  when  dispensed  with 
it  is  only  for  some  good  reason,  and  it  is  enough  if  the  debtor 
is  ready  to  find  ample  security  that  the  debt  will  be  forth- 
coming.'"' Consignation  when  made  is  for  the  behoof  of  all 
concerned,  according  to  their  rights  established  or  to  be 
established.  The  fund  may  be  said  to  be  in  manibus  curiae 
as  soon  as  the  multiplepoinding  is  brought  into  court,  just 
as  much  as  after  the  fund  has  been  consigned.  The  ftmd 
is  at  the  disposal  of  the  court  from  the  first.  It  is  a  ques- 
tion of  circmnstances  and  discretion  whether  consignation 
should  be  ordered.  Consignation  may  be  made  by  the 
stakeholder  himself  of  his  own  accord,  if  he  wants  to  be 
quit  of  any  claim  for  interest,  or  any  more  responsibility 

"Home  Life  Ins.  Co.  of  N.  Y.  v.  Caulk  (1897),  8fi  Mil.  385; 
BaiToll  V.  Foreman  (1898),  .39  Atl.  273  Md.;  Gardiner  Savg.  Inst. 
V.  Emerson  (1898),  91  Jle.  53",;  Nasli  v.  Smitli  (1827),  6  Conn.  421; 
.AI'Garrali  v.  Prather  (1824),  1  Blnckf.  299  Ind. 

1  Meux  V.  Bell  (18.33),  6  Sim.  175;  Home  Life  Ins.  Co.  of  N.  X. 
T.  Caulk  (1897),  86  Md.  385. 

'  Earl  of  Thaiitt  v.  Paterson  (17.38),  1  Barnard  247. 

'  Clindinnin  v.  O'Keefe  (1824),  1  Hog.  118. 

"Barnes  v.    Bi^raberger   (1900),  190  Pa.    St.   123. 

■•  Clow  V.  King  (1850),  Ct.  of  Sessions,  13  D.  132. 
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about  it,  while  the  court  may  order  consignation  at  once  if 
any  body  says  there  is  danger  of  the  fund  not  being  forth- 
coming." 

Delivery  of  land. — When  land  is  the  subject  of  the  con- 
troversY,  it  has  been  held,  that  the  plaintiff  ought  to  make 
conveyances  of  the  same  ready  for  delivery  to  each  of  the 
claimants.' 

Control  over  subject. — It  follows  therefore,  that  the  ap- 
plicant for  relief  by  interpleader  must  have  the  subject 
matter  in  liis  possession  or  custody,  and  if  it  has  gone  out 
of  his  possession,  so  that  he  cannot  bring  it  into  court,  in- 
terpleader will  not  lie,  because  he  is  unable  then  to  do  the 
only  act  for  which  an  indemnity  is  given,  and  besides  if  he 
is  out  of  possession  he  is  no  longer  in  jeopardy  from  con- 
flicting claims.*  It  must  also  be  in  his  possession  within 
the  jurisdiction  of  the  court." 

It  has  been  held  in  Alabama,  that  a  bailee  is  not  justi- 
fied in  surrendering  the  property  to  either  of  the  claimants. 
The  statute  contemplates  that  he  shall  retain  possession 
until  there  is  an  interpleader,  and  deliver  possession  to  the 
claimant  who  gives  the  required  bond,  and  if  neither  gives  the 
bond,  it  is  his  duty  to  retain  the  property  to  abide  the  result 
of  the  suit.  The  bailee  violates  his  duty,  when  he  delivers 
the  property  to  the  adversary  claimant,  and  thus  places  the 
bailor  at  a  disadvantage,  and  thereby  puts  himself  withottt 
the  pale  of  the  statutory  protection.  Such  an  act  amounts 
to  a  conversion,  and  prevents  the  further  operation  of  the 
statute  in  his  behalf.  The  policy  and  effect  of  the  statute 
will  be  defeated,  if,  after  giving  the  notices  authorized  by 
the  statute,  the  bailee  is  allowed  to  conspire  or  collude  with 
either  claimant,  to  ptit  the  property  beyond  the  reach  of  the 
other.     The  bailee  is  required  to  occupy  a  neutral  position, 

"Smith  V.  Gr.int  (]8(;2|,   Ct.  of  Session,  24  D.  1142. 

'  Farley  t.  Blood  (1S54),  30  New  Hampshire.  354. 

"Martin  v.  JIabeiry  (lS28l.  1  Deve  N.  Car.  169;  Cousens  v.  Mc- 
Gee  (1807),  4  W.  W.  &  A.  (Victoria)  29;  Yosbursh  v.  Huntington 
(1862),  1.-)  Abb.  Pr.  N.  Y,  2.-.4;  Killian  %.  Ebbinghaus  il8S3),  110 
V.  S.  .568. 

"Re  Brunswick  Balke  Co.   (1885),  3' Jran.  328. 
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and  to  keep  possession  until  he  can  under  the  provisions  of 
the  statute  deliver  the  property  to  either  party.^" 

If  paid  to  one  claimant. — A  stakeholder  therefore  can- 
not interplead,  when  he  has  paid  or  transferred  the  subject 
to  one  of  the  claimants,"  because  one  claimant  is  then  sat- 
isfiedj  and  there  is  no  person  to  call  upon  to  interplead  with 
the  unsatisfied  claimant.^-  If  the  whole  fund  is  brought 
into  court,  interpleader  will  lie,  although  part  has  been 
paid  to  one  claimant  before  the  other  appeared,^^  or  where 
part  has  been  paid  to  one  of  the  claimants  through  a  mis- 
take.^* In  Connecticut  it  is  not  the  practice  to  bring  the 
subject  matter  into  court.^'' 

In  Ontario  it  has  been  held,  that  the  remedy  will  lie, 
■when  the  fund  has  been  paid  over  in  obedience  to  judi- 
cial authority,  as  where  the  applicant  paid  the  money  in 
question  to  one  of  the  claimants,  an  assignee  in  insolvency, 
and  the  latter  was  willing  to  pay  the  fund  into  court  to 
await  the  residt  of  an  issue. ^"^  A  debtor  was  also  allowed 
a  bill  of  interpleader,  where  he  had  paid  his  debt  to  a 
sheriff.^' 

When  sheriff  has  parted  with  goods. — A  sheriff  cannot 
interplead,  when  he  has  sold  the  goods  and  paid  the  proceeds 
to  the  execution  creditor  before  applying  for  relief,^^  nor 
when  he  has  given  up  the  goods  or  a  part  of  them  to  the 
claimant,^'  nor  when  he  has  allowed  the  claimant  to  take 

^»  Powell  V.  Robinson  (1884),  76  Ala.  420. 

"Tioraan  v.  Rescaniere  (1839),  10  G.  &  J.  Md.  217;  Marvin  v. 
Ellwood  (1844),  11  Paige  N.  Y.  365 ;  Philadelphia  ,-.  Clarke  (1881), 
15  Phila.  Pa.  289;  Hewitt  r.  Heise  (1885),  11  Ont.  Pr.  47. 

^-Inland  v.  Bushel!  (183G),  5  Dowl.  147;  Henderson  v.  Watson 
a87fi),   23   Grant,   Ont.   355. 

"Allen  V.   Gilby  (1834),   3  Dowl.  143. 

"Orriisby  t.  Wight  (1893),  27  Ir.  L.  T.  R.  134. 

"'•  Consociated  v.   Staples   (1855),  23  Conn.   544. 

«  Watson  V.  Henderson  (1876),  6  Ont.  Pr.  299. 

"Davidson  v.  Douglas  (1865).  12  Grant,  Ont.,  181;  and  see  also 
Nash  V.  Smith  (1827),  6  Conn.  421. 

'"Anderson  v.  Calloway  (1832),  1  Dowl.,  p.  636;  Chalon  v. 
Anderson  (1832),  3  Tyr.  237. 

"Kirk  V.  Almond  (1832).  2  L.  .T.  Ex.  13;  Braine  v.  Hunt  ("1834). 
2  Dowl.  391;  Ramsden  v.  Oonry  (ISm,  2  Ir.  L.  R.  175;  Molloy  v. 
McDerraott  (1850),  2  Ir.  Jur.  O.  S.  .32. 
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a"way  a  large  portion  of  them  through  want  of  watching.-" 
But  a  sheriff  was  allowed  to  interplead,  when  it  apj)eared 
that  he  had  delivered  the  goods  to  the  claimant,  with  the 
consent  of  the  execution  creditor,  under  an  arrangement  hj 
which  the  claimant  if  unsuccessful  was  to  deliver  the  goods 
or  pay  their  value. -^ 

When  sheriflf  has  the  proceeds. — A  sheriff  may  interplead 
however,  when  he  has  sold  the  goods  and  still  has  the  pro- 
ceeds in  his  hands,^-  or  where  he  has  the  ^  alue  of  the  goods, 
or  the  amount  of  the  execution,  the  claimant  having  paid 
liiui  out  and  taken  the  goods. ^^  A  sheriff  may  also  inter- 
plead, where  after  a  claim  made  he  has  sold  the  goods  with 
the  consent  of  both  })arties,  and  has  the  proceeds  still  in 
his  hands.-*  AVlien  a  claim  is  not  made  until  after  the 
goods  have  been  sold  by  the  sheriff,  it  is  to  be  assumed  that 
the  proceeds  in  his  hands  represent  their  fair  value. -^ 

Oifer  to  pay  value. — Eelief  will  not  be  granted  to  a  stake- 
liolder,  who  lias  parted  with  the  property,  upon  his  under- 
taking to  pay  over  its  value  to  the  party  iiltimatelj'  en- 
titled, because  it  is  not  enough  that  the  claimant  may  have 
the  value  of  his  property,  he  is  entitled  to  it  specifically.-" 
So,  the  court  will  not  interfere  to  relieve  a  sheriff,  when 
the  proceeds  of  goods  levied  on  have  been  paid  over,  al- 
though he  may  be  willing  to  bring  a  similar  amount  into 
court.-' 

When  paid  before  second  claimant  appears.  —  Inter- 
pleader will  be  refused,  although  the  subject  matter  has 
been  handed  over  before  the  second  claimant  appears,  as 
wliei'e  a  sheriff  sold  and  paid  the  proceeds  to  the  execution 
creditor  before  he  had  notice  of  the  adverse  claim.^* 

''"Wheeler    w   Murphy    (lS.-i4l,   1   Out.   Tr.   33(i. 

=1  Cohen  v.   Burke  (1884),     1  N.   S.  Wales  W.  X.  144. 

"Booth  V.  Preston  (18()()),  3  Out.  Pr.  90. 

''Paris  V.  Walls  (1883),  10  Ont.  Pr.  13S;  Smith  v.  Critchtielil 
(ISS.-i),  14  Q.  B.  B.  873. 

■-'Darling-  y.  Collattou  (1S83),  10  Out.  Pr.  110. 

■-=  Booth  T.  Preston  (18601.  3  Out.  Pr.  90. 

'"  Burnett  v.  Anderson  (181(;),  1  :\Ieriv.  405. 

='Iu1mu(1  t.   Bushell  (183(0,  '<  Dowl.  147. 

■"  S.-olt  v.  Lewis  (183o),  4  Dowl.  2.-9;  2  C.  51.  &  R.  289;  1  Gale, 
204;  but  se,.  Allen  v.   Gilby   (1834),  3   Dowl.  143. 
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When  creditor  withdraws  sheriff.  —  Under  an  English 
rule,  which  is  also  in  force  in  Ontario,-"  requiring  the 
sheriff  to  withdra\\',  upon  the  execution  creditor  ad- 
mitting the  title  of  the  claimant,  it  has  been  held  that  the 
sheriff  cannot  have  relief  when  he  has  withdrawn.  It  was 
said  that  the  effect  of  the  rule  on  the  sheriff,  was  to  put  him 
in  a  worse  position  than  he  occupied  before,  and  that  it 
seemed  hard,  when  he  had  withdrawn  on  receipt  of  the 
notice  of  the  execution  creditor  admitting  the  claimant's 
title,  that  he  should  not  be  able  to  get  relief  by  an  order 
of  court  directing  that  no  action  should  be  brought  against 
him.""  A  subsequent  amendment  to  the  English  rule  now 
allows  the  sheriff  to  apply  for  protection  after  he  has  with- 
drawn;"'^ while  an  amendment  in  Ontario,  says  explicitly, 
that  under  such  circumstances  no  action  shall  be  brought 
against  the  sheriff."- 

Intention  to  seize. — Under  the  English  Interpleader  Act 
of  1831  a  sheriff'  might  interplead,  when  a  claim  was  made 
to  goods  intended  to  be  taken  in  execution,  and  the  same 
provision  exists  in  the  present  English  and  Colonial  rules. ^'* 

A  sheriff  who  intends  to  levy,  may  therefore  interplead 
in  certain  cases,  although  he  has  not  made  an  actual  seiz- 
ure,'"* as  when  he  makes  several  ineffectual  attempts  to 
levy,  but  does  succeed  in  doing  so."^  A  sheriff  was  allowed 
to  interplead  on  an  intention  to  seize,  where  the  debtor 
had  gone  away  and  left  his  goods  locked  up  in  a  house,  the 
bailiff  being  in '  charge  outside  and  watching  to  get  in  f'^ 
and  also  under  a  writ  of  possession,  where  the  house  in 
question  was  vacant,  and  the  key  in  the  possession  of  a 
third  party,  a  mortgagee,  who  had  notified  the  sheriff  that 

^  Order   LVII.,   Rule   16;    Ont.   Rule,   1115. 
"'  Moore  v.  Hawkins  (1895),  15  Reports,  357. 
"Rule  IG  A. 
"  Ont.   Rule  lid  5, 

''Eng.   Order  LVII..   r.  1   (b):  Ont.  Rule  1103  (!)). 
"Lea  v    Rossie  (]!S55).  11   Ex.  13;   Day  v.   Carr  (1852),   7  Ex. 
883;  Dunean  v.  Tees  (1885),  11  Ont.  Pr.  CO  and  29(;. 
=■"  Lea  V.  Rossle  (1855),  11  Ex.  13. 
«°Joliffe  V.  Gilbert  (1891).  Ont.,  the  Master  not  reported. 


94  '  THE   LAW   OF   INTERPLEADER. 

hfi  was  in  possession,  and  would  hold  against  the  plaintiff 
in  the  writ  who  was  pressing  the  sheriff  to  execute.^" 

It  has  been  said,  that  in  many  eases  the  sheriff  may  be 
well  justified  in  coming  to  the  court,  before  he  puts  himself, 
by  an  actual  seizure,  under  circumstances  which  might  per- 
haps subject  him  not  only  to  an  action  for  the  valu.e  of 
the  goods,  but  also  for  damages  for  taking  them,^'*  and 
that  cases  may  arise  in  which  great  injustice  would  be  done, 
if  the  court  will  not  interfere  unless  the  sheriff  has  seized.'^ 

On  the  other  hand  it  has  been  held,  that  the  jurisdic- 
tion should  be  rarely  exercised,^"  and  that  an  order  will  not 
be  made,  unless  the  material  shows  the  property  or  posses- 
sion of  the  goods  to  be  in  the  defendant,  and  hence  that 
interpleader  cannot  lie  when  the  goods  are  secreted  and 
the  sheriff  cannot  say  where  they  are." 

The  sheriff  must  show  a  Ion  a  fide  intention  of  seizing, 
and  cannot  interplead  when  there  is  no  physical  difficulty 
in  the  way  of  taking  possession;*-  nor  can  he  have  relief 
when  he  has  withdrawn  upon  a  claim  being  set  up,  for  in 
such  a  case  he  does  not  come  to  the  court  intending  to  take 
the  goods.*" 

In  Pennsylvania  it  was  provided**  that  a  sheriff  might 
interplead,  when  any  goods  or  chattels  were  "'  entitled  "'  to 
bo  taken  in  execution,  and  hence  that  the  sheriff  might  come 
to  the  court  before  he  had  made  an  actual  levy.*''  It  was 
suggested  that  this  course  was  proper  when  the  goods  were 
in  the  possession  of  the  claimant,*"  and  that  the  claimant 
had  no  right  to  insist  that  there  should  be  a  levy,  although 

"  Hall  v.  Bowerman  (1900),  19  Ont.  Pr.  268. 

''  r>ii5-  V.  Can-  (1852),  7  Ex.  883. 

'"Lea  V.  Eossie  (IS.^.^i),  11  Ex.  13;  24  L.  J.  Ex.  280;  1  Jur.  N. 
S.  384. 

"Loa  T.  Rossie  (1855),  11  Ex.  13;  Ogden  v.  Craig  (1884),  10 
On*-.   Pr.  .378. 

"OrcIpii  r.  Craig  (1884),  10  Ont.  Pr.  378. 

"  Goslin  V.  Tune  (1846),  2  Upper  Canada  Q.  B.  177. 

"  Holton  V.  Guntrip  (1837),  6  Dowl.  130;  3  M.  &  W.  14." 

"Act  of  10th  April,  1848. 

"  Phillips  T.  Reagiin  (1874),  75  Pa.  St.  381. 

"  Zacharias  v.  Tolton  (1879).  90  Pa.  St.  286. 
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the  execution  plaintiff  might  so  insist  for  his  own  security.''^ 
In  the  codification  of  1897  this  provision  seems  to  have 
been  omitted.^ 

Goods  taken  from  claimant. — The  circumstance,  of  the 
goods  being  seized  in  the  possession  of  the  claimant,  a 
stranger,  and  not  in  the  possession  of  the  execution  debtor, 
does  not  prevent  the  sherifE  from  interpleading.**  It  has 
been  said  in  Ontario,  that  interpleader  orders  should  be 
granted  with  extreme  caution,  and  only  after  strong  pre- 
sumptive evidence  of  the  goods  being  the  debtor's,  which 
should  ordinarily  appear  by  his  being  in  possession,  by  an 
aflidavit  of  the  belief  of  the  sheriff,  if  he  has  such  belief, 
and  by  a  similar  affidavit  from  the  execution  creditor.*" 

A  sherifE  is  not  liable  to  an  execution  creditor,  for  not 
seizing  goods  in  the  possession  of  a  claimant,  and  in  such  a 
case  he  does  not  require  relief  by  interpleader.""  It  is  now 
provided  in  Ontario  that  a  sheriff  shall  not  be  obliged  to 
seize  property  in  the  possession  of  a  third  party  claiming 
the  same,  and  not  in  the  possession  of  the  debtor,  until  the 
sheriff  has  been  furnished  with  written  instructions  specify- 
ing the  goods,  and  a  bond  as  security  for  his  own  and  the 
claimant's  costs  and  expenses,  and  further  that  this  shall  not 
limit  the  sheriff's  right  to  apply  for  relief  by  interpleader. ■'"'^ 

Goods  in  cnstody  of  the  law. — A  sheriff  cannot  inter- 
plead, when  he  takes  the  goods  from  the  possession  of  a 
landlord's  bailiff, '^^  nor  when  they  are  seized  in  the  posses- 
sion of  an  assignee,  or  trustee  in  bankruptcy,^^  nor  when 
they  are  seized  while  in  the  possession  of  a  receiver  ap- 
pointed in  an  action  in  an  Exchequer  Court,  where  they  con- 

"  Phillips  V.  Reagaa  (1874),  75  Pa.  St.  381. 

■  Pa.  P.  L.  80  of  26  May,  1897. 

"Allen  V.  Gibbon  (1833),  2  Dowl.  202;  Ogden  v.  Craig  (1884), 
10  Ont.  Pr.  378;  Ford  v.  Baynton  (1832),  1  Dowl.  357;  but  see 
Barker  v.  Dynes  (1832),  1  Dowl.  169. 

"  Duncan  v.  Tees  (1885),  11  Ont.  Pr.  66  and  296. 

=»  Ogden  V.  Craig  (1884),  10  Ont.  Pr.  378. 

='  R.  S.  Ont.,  1897.  o.  77,  s.  22. 

'•'Craig  V.   Craig  (1877),  7  Ont.   Pr.  209. 

'^  Russell  T.  The  East  Anglian  Railway  Company  (1850),  3  Mac. 
&  a.  104;  McMaster  v.  Mealdn  (1877),  7  Ont.  Pr.  211. 
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sist  of  a  ship  and  iiy  furnitiTre,""'  because  they  are  in  the 
custody  of  the  law,  and  cannot  properly  be  taken.^' 

Xor  will  interpleader  bo  allowed  to  a  common  carrier, 
when  the  goods  which  were  in  its  possession  have  been 
seized  by  an  officer  of  the  law  under  legal  process.^" 

In  Ontario,  under  a  special  statute,  a  sheriff  may  inter- 
plead when  he  takes  the  goods  from  the  custody  of  a  Divi- 
sion Court  bailiff.'"^ 

Interest  on  the  fund. — A  person  seeking  relief  by  way 
of  interpleader,  should  offer  to  pay  into  court,  interest  on 
the  fund,  if  claimed."^  If  a  stakeholder  refuse  to  pay  over 
a  fund,  because  of  a  double  demand,  and  do  not  then  com- 
mence interpleader  proceedings,  but  holds  the  fund,  and 
does  nothing  until  sued,  he  can  then  only  obtain  relief  by 
pa^-ing  the  principal  with  interest  up  to  the  time  of  pay- 
ment."" Interest  is  not  estopped  by  a  bill  of  interpleader 
improperly  liled.""  Where  a  stakeholder  offered  to  pay 
the  money,  if  indemnified,  and  on  being  refused,  filed  a  bill 
of  interpleader  with  proper  diligence,  it  was  held  that  ho 
should  not  be  charged  witli  interest  upon  the  money  de- 
posited in  court. "^  "When  the  full  amount  of  the  fund  is 
deposited  in  court,  the  applicant  will  be  relieved  of  interest 
subseijuently  accruing.''-  To  relieve  himself,  therefore,  from 
intereist,  the  applicant  must  pay  the  fund  into  court,  merely 
expressing  a  willingness  to  do  so  in  his  answer  when  sued 
by  one  of  the  claimants,  is  not  sufficient,  he  will  then  be 
chargeable  with  interest.'"'     In  a  Massachusetts  case,  where 

"Williamson  v.  Bank  of  Montreal  (1899),  U  British  Columbia, 
48G. 

■"But  see  Tooke  v.  Finley  (1821),  Kowe  Rep.  -i'.'d. 

'''■  .^rerchants'  Bank  v.  Peters  (1884),  1  ifan.   372. 

■"Pardee   v.   Glass   (1886),   11  Ont.   27."). 

'-  Spring  V.  S.  C.  Insce.  Co.  (1823),  8  Wheat.  I'.  S.  2<i8;  Bisnold 
V.  Audlaud  (1840),  11  Sim.  23;  Australian  v.  Broadbent  (1S77),  3 
Victorian  L.  R.  138;  Feldmau  v.  Grand  Lodge  A.  O.  U.  W.  (1892), 
46  N.   Y.   St.   Repr.  122. 

™  Sibley  v.  Equitable  Life  (1888).  56  N.  Y.  Snpr.  ("t.  274. 

°»  Michigan  v.  White  (1880),  44  Mich.   2.'i. 

'"  Richards  v.   Salter  (1S22),  (>  Johns.   Chy.   N.   Y.  44.5. 

"-  Lambert  v.  Penn  Mutual  Ins.  Co.   (1898),  50  La.  Ann.  1027. 

'^'Hayden  v.  Saddlery  (1888),  3  Ohio  Circuit  Cts.,  C7,  71;  Port 
Clinton  v.  Clevestone  (1896),  10  Ohio  Circuit  Cts.,  1,  6. 
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one  claimant  contended  that  he  was  entitled  to  interest  iipon 
the  money,  during  the  time  he  had  been  deprived  of  it,  the 
court  held,  that  as  the  hank  which  was  seeking  interpleader, 
had  held  the  money  ready  to  pay  it  to  which  ever  of  the 
claimants  was  entitled,  the  facts  did  not  show  that  the  bank 
should  be  compelled  to  pay  interest."*  A  person  seeking 
relief  should  not  only  offer  to  pay  the  fund  into  court,  but 
he  should  take  care  to  have  an  order  passed  to  that  effect, 
if  he  desires  to  protect  himself  from  the  liability  for  inter- 
est on  the  fund  while  it  is  in  his  possession."'' 

Interest  between  the  claimants. — As  between  the  claim- 
ants, the  successful  one  is  entitled  to  the  money  out  of 
court,  but  not  to  the  interest  which  would  have  been  earned 
between  the  date  of  payment  in  and  judgment.  The  un- 
successful party  is  not  liable  for  this,  because  he  is  not  re- 
sponsible for  the  interpleader.  If  he  had  sued  the  stake- 
holder and  had  recovered,  he  would  properly  have  been  en- 
titled to  interest  up  to  the  time  of  judgment,  but  failing  Lo 
recover  would  be  liable  only  for  costs.""  When  goods  levied 
upon  by  a  sheriff  are  sold,  and  the  proceeds  remain  in  court, 
or  in  the  sheriff's  hands,  pending  the  trial  of  the  inter- 
pleader issue,  the  execution  creditor  who  succeeds  in  the 
issue,  is  only  entitled  to  interest  upon  his  judgment  up  to 
the  time  the  money  was  realized  by  the  sheriff.  This  ques- 
tion arose  in  a  contest  between  execution  creditors,  where 
the  fund  was  not  sufficient  to  satisfy  all."''  FJpon  the  trial 
of  an  issue,  one  party  claimed  from  the  other,  interest  over 
and  above  the  amount  brought  into  court  by  the  stake- 
holder, but  it  was  held,  that  upon  such  an  issue,  interest 
could  not  be  allowed,  as  the  maximum  amount  to  be  re- 
covered had  already  been  settled  and  fixed  by  the  inter- 
pleader order,  under  which  it  had  been  paid  in."* 

"Union  Savings  Banlj  v.  Pool  (1887),  143  Mass.  203. 
•=  Williams  v.  Walker  (1846),  2  Rich.  Eq.  291  S.  Ca. 
"  Clinton  v.  First  National  Bank  (1899),  103  Wis.  117. 
"Burnham  v.  Walton  (1885),  3  Man.  204;  overruling  WolfE  v. 
Black  (1884),  1  Man.  243. 

68  Kinney  v.  Hynds  (1898),  49  Pac.  403;  52  Pac.  1081,  Wyo. 
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CHAPTER  IV. 

THE    CLAIMANTS. 

All  claimants  should  be  brought  in. — The  person  seeking 
protection  through  interpleader,  should  always  be  careful 
to  bring  before  the  court  all  claimants  from  whom  he  anti- 
cipates trouble,  and  who  have  made  claims  upon  him  in 
respect  of  the  property  in  dispute.^  It  is  one  of  the  first 
principles  of  all  judicature  that,  whenever  there  is  a  dis- 
pute as  to  the  right  to  property,  or  its  value,  all  the  parties 
interested  therein  should  be  before  the  court,  in  order 
that  the  matter  may  if  possible  be  finally  settled  and  com- 
plete justice  done.^ 

The  applicant  should  remember,  that  a  person  not  a 
party  to  the  proceedings  is  not  bound  by  them,  and  may 
still  have  his  remedy  by  suit  against  a  stakeholder,  or  a 
slieriff,  for  his  property.^  The  plaintiff,  in  a  bill  of  inter- 
pleader, who  leaves  another  party  unprotected,  by  not  bring- 
ing him  in,  and  thereby  renders  necessary  the  filing  of  an- 
other bill,  may  not  be  allowed  his  costs.*  The  defendants 
to  a  bill  of  interpleader,  cannot  object  that,  a  third  party 
is  not  made  defendant  as  well,  when  the  absence  of  such 
third  party  cannot  affect  their  rights. '• 

^  Leavitt  v.  Fisher  (1854),  4  Duer.  N.  Y.  1;  Hastings  v.  Croppor 
(1867),  3  Del.  ch.  165. 

■'  Credits  Gerundeuf=e  v.  Van  Weede  (1884),  12  Q.  B.  D.  171. 

=  Bain  V.  Lyle  (1871),  68  Pa.  St.  60;  Burleigh  v.  England  (1838), 
1  Arnold  106;  Reynolds  v.  ^tna  Life  Ins.  Co.  (1896),  6  App.  Div. 
254  N.  Y. 

*  Palmer  v.  Elliott  (1845),  4  Edw.  Chv.  N.  Y.  643. 

°  Gibson  v.   Goldthwaite  (1845),  7  Ala.  281. 
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It  has  been  held  in  Alabama  that,  if  a  defendant  do  not 
notify  a  third  party  claiming,  that  he  is  being  sued,  he 
waives  the  protection  of  the  statute  which  allows  inter- 
pleader, and  is  remitted  to  his  common  law  liability  as. 
bailee;  and  his  surrender  of  the  property  to  the  plaintiif. 
under  his  judgment  in  the  suit,  is  no  protection  to  a  sub- 
sequent action  by  his  bailor  the  third  party.' 

The  miinber  of  claimants. — The  number  of  the  claimants 
is  only  limited  by  the  number  of  claims  which  have 
been  made,  and  it  is  accordingly  no  objection  that  a  bill 
of  interpleader  should  be  against  a  great  number  of 
persons.'  Where  a  man  and  woman  made  a  deposit  in  a 
bank,  to  be  repaid  to  either  of  them,  and  the  man  having 
died,  three  parties  claimed  the  fund,  the  man's  executor,, 
his  wife's  administrator,  and  the  woman  the  surviving  de- 
positor, it  was  held  a  proper  case  for  interpleader,  as  the 
only  way  by  which  in  one  proceeding  the  court  could  end 
the  whole  controversy  and  determine  who  should  receive 
the  fund.'  There  must  always  be  two  claimants,  and  if  one 
withdraws,  interpleader  will  be  refused." 

Under  British  Statutes. —  In  England,  under  the  present 
statutory  provisions,  relief  by  interpleader  may  be  granted 
when  the  person  seeking  relief  is  or  expects  to  be  sued  by 
two  or  more  persons  making  adverse  claims;^"  or  when  a. 
debtor,  trustee,  or  other  person,  liable  in  respect  of  a  chose 
in  action,  has  had  notice  that  an  assignment  of  it  is  dis- 
puted by  the  assignor,  or  any  one  claiming  under  him,  or 
of  any  other  opposing  or  conflicting  claims  to  the  debt  or 
chose  in  action. ^^  In  Ontario,  and  in  other  jurisdictions- 
where  the  English  rules  have  been  adopted,  the  same  prac- 
tice prevails.  Under  these  provisions  the  applicant  must 
make  parties,  all  persons  bringing  forward  claims. ^^ 

"Powell  V.  r^iedyard  (18S4),  76  Ala.  423;  Nelson  v.  Gorgee  (1859), 
34  Ala.   565. 

'  Angell  v.  Hadden  (1808),  15  Ves.  Jun.  p.  245. 

"People's  Savings  Bank  v.  Look  (1893),  95  Michigan  7. 

"  Sodean  v.  Shorey  (1896),  74  Law  Times  240. 

"English   Order  LVII..   r.   1   (a). 

"36  &  37  Vict.  Imperial,  c.  66.  s.  25  (6). 

>^  English  Order  LVI..  •.:  14,  Ont.  Rule  1117. 
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United  States  Codes. — In  the  United  States,  under  the 
various  State  codes  which  allow  a  defendant,  who  has  been 
sued  by  one  of  the  claimants,  to  apply  for  relief  by  inter- 
pleader, the  defendant  makes  parties  to  his  application  the 
plaintifE  or  plaintiffs  who  are  suing  him,  and  all  the  third 
parties  who  also  lay  claim  to  the  subject  of  the  suit;  and 
where  an  action  of  interpleader  is  allowed,  as  it  is  in  some 
States,  the  plaintiff  makes  defendants  all  parties  who  have 
brought  forward  claims. '^^ 

In  sheriff's  cases.  —  A  sheriff,  under  the  EngUsh  and 
similar  systems,  charged  with  the  execution  of  process,  may 
interplead  when  a  claim  is  made  by  any  person  other  than 
the  person  against  whom  the  process  issued.^*  This  means 
that,  he  makes  parties  to  his  application  the  execution 
creditor,  and  the  person  or  persons  who  are  strangers  to  the 
writ  and  who  make  claims. 

In  Pennsylvania,  all  parties  making  claim  to  the  goods 
levied  upon,  should  be  called  before  the  court  j"^^  and  now 
by  statute,  the  sheriff  must  give  notice  to  the  claimant,  to 
both  the  plaintiff  and  the  defendant  in  the  execution,  and 
also  to  the  person  who  was  in  possession  when  the  levy  was 
made.^" 

Claimant  himself  appearing. — Upon  a  summary  applica- 
tion under  an  interpleader  statute,  the  court  may  allow  a 
new  claimant  to  come  forward  of  his  own  motion,  and  will 
hear  him  although  he  has  not  been  notifi.ed.'^'  In  an  earlier 
decision,  it  was  said,  in  a  sheriff's  case,  that  the  object  of 
the  Act  is  to  give  protection  to  the  sheriff,  against  all  those 
from  whom  he  requires  to  be  protected,  and  who  are  called 
upon  by  the  rule  to  appear.^.* 

Upon  a  bill  of  interpleader,  a  further  claimant  may, 

^^Leavitt  v.  Fisher  (1854),  4  Duer.  N.  Y.  1  ;  Hastings  v.  Cropper, 
(1867),  3  Del.  ch.  165. 

"English  Order  LVII.,  r.  1  (b);  Ont.  Eule  1103  f!>). 
"  Van  Winkle  v.  Young  (1860),  37  Penn.  St.  214. 
"  Pa.  Act  of  1897.    See  Appendix. 
-'  Ibbotson  V.  Chandler  (1841).  9  Dowl.  250. 
"Clarke  v.  Lord  (1833),  2  Dowl.  55. 
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upon  his  own  petition,  be  made  a  party  to  the  suit,  and  an 
order  will  be  made  permitting  him  to  appear.^" 

Sheriff's  cases  in  Ontario. — In  Ontario,  where  there  is  no 
priority  among  execution  creditors,  the  sheriff  makes  parties 
to  his  application  all  the  execution  creditors  who  have  ex- 
ecutions in  his  hands,  whether  from  the  High  Court  or 
from  the  County  Court.*"  He  also  brings  in  any  Division 
Court  creditors  having  writs  against  the  same  goods,  al- 
though these  are  not  in  the  sheriff's  hands.  What  his  duty 
with  regard  to  these  last  mentioned  creditors  may  be,  is  not 
made  plain,  as  their  writs  do  not  bind  the  goods  unless  there 
has  been  an  actual  seizure  by  the  Division  Court  bailiff.^^ 
The  sheriff  also  brings  in  creditors  who  have  executions 
against  the  debtor's  lands  only,  when  he  has  seized  goods, 
under  another  creditor's   writ   against  goods. *^ 

In  Ontario,  under  a  special  provision,  the  court  has  dis- 
cretion, upon  a  sheriff's  interpleader,  to  allow  other  credi- 
tors, who  desire  to  take  part  in  the  contest,  a  reasonable 
time  in  which  to  place  their  executions  in  the  sheriff's  hands, 
so  that  they  may  join  in  the  proceedings,  upon  such  terms 
as  to  costs  and  otherwise  as  may  be  just  and  reasonable.''^ 

Meaning  of  term  'claimants.'  —  Claimants,  under  the 
English  practice,  mean,  all  parties  to  the  proceedings,  and 
not  merely  claimants  in  the  more  restricted  sense,  as  op- 
posed to  execution  creditors  in  sheriff's  cases. ^*  But,  a 
claimant  who  sues  one  of  the  other  claimants,  and  does  not 
make  any  claim  against  the  stakeholder  directly,  is  not  a 
person  who  can  be  made  a  party  to  the  interpleader  pro- 
ceeding.** 

Duty  of  claimant. — It  is  the  duty  of  a  claimant,  when 
an  interpleader  is  applied  for,  to  take  his  position  squarely, 

"  Wineman  v.  Lillibridge  (1898),  75  N.  W.  Rep.  617,  Mich. 

»  Rules  1117,  1118  and  1119. 

^'Cullodeii  V.  McDowell  a859),  17  TJpper  Canada  Q.  B.  359; 
Watts  T.  Howell  (1861),  21  Upper  Canada  Q.  B.  p.  259. 

^'  R.  S.  Ont.  1897,  c.  78,  s.  4  (7). 

^  R.  S.  Ont.  1897,  c.  78,  s.  4  (5). 

"  Lyoii  v.  Morris  (1887),  19  Q.  B.  D.  p.  143. 

==  Australian  Mont  de  Pietg  Co.  v.  Ward  (1885),  11  Victorian 
L.   R.  793. 
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with  respect  to  the  nature  of  his  claim,  and  either  to  stand 
upon  his  right  to  the  money  in  question,  in  which  event  an 
interpleader  will  be  granted,  or  to  withdraw  the  assertion 
of  the  claim,  and  thus  to  relieve  the  applicant  of  the  necesr 
.sity  of  bringing  him  in.^"  The  claimant  in  a  sheriff's  case 
must  specify  the  goods  which  are  claimed  by  him.^^ 

The  Crown. — That  the  Crown  might  not  be  a  claimant 
Tinder  the  English  Interpleader  Act,  was  decided  at  common 
law,  for  the  curious  reason,  that,  under  the  Act  the  court 
•could  award  costs,  which  it  will  never  do  against  the 
Crown.^*  In  an  early  Canadian  case,  a  sheriff  was  refused 
relief,  where  goods  levied  on  were  claimed  by  the  Crown, 
because,  as  was  stated,  a  claim  by  the  Crown  could  not  be 
barred,  and  consequently  an  order  would  be  useless. ^^ 

The  English  rule  in  equity  was  different.  "Wliere  hold- 
ers of  a  fund  found  it  claimed  by  the  Crown  and  by  a  rail- 
way company,  they  filed  a  bill  of  interpleader.  It  was  op- 
posed by  the  Crown,  on  the  ground  that  there  was  no  prece- 
dent for  the  CrowTL  being  called  upon  to  interplead.  The 
Vice-Chancellor  in  giving  Judgment  said:  If  the  Crown 
was  adversely  claiming  against  the  stakeholders,  they  had  a 
right,  when  other  persons  were  also  claiming  the  same 
money,  to  file  a  bill  of  interpleader,  and  to  make  the  Crown 
a  defendant  to  the  bill,  because  the  Crown  was  one  of  the 
parties  who  were  vexing  them.  He  should  not  hold  that 
the  Crown  was  an  improper  partj^,  and  made  a  decree  that 
the  Crown  and  the  railway  company  should  interplead.^" 

There  being  clearly  a  conflict  or  variance,  between  the 
Eule  of  Equity  and  the  Eule  of  Common  Law  on  this  point, 
the  Rule  of  Equity  must  prevail  under  the  English  prac- 
ticed^ The  Ontario  Eules  relating  to  Crown  actions  pro- 
vide, that  the  procedure  and  forms,  for  the  protection  of 

"■  Butler  V.  Atlantic  Trust  Co.  (1889),  59  N.  Y.  S.  814. 
='  Price  V.  Plummer  (1878),  26  W.  B.  45. 
^  Candy  v.  Maugham  (1843).  1  D.  &  L.  745. 
=•  McGee  v.  Baines  (1857),  3  Upper  Canada  L.  J.  O.  S.  151. 
="Reid  V.  Stearn  (1860),  6  Jur.  N.  S.  267;  and  see  Brrington  v. 
The  Attorney-General  (1731),  Bunb.  303. 

"Eng.  J.  A.  1873,  s.  25  (11);  R.  S.  Ont.  1897,  c.  51,  s.  58  (13). 
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claims  to  property,  between  subject  and  subject,  shall  be 
used  in  like  cases,  for  the  protection  of  claims,  which  her 
Majesty  may  have  against  any  person  for  any  property.^^ 

The  United  States. — The  United  States  may  be  a  claim- 
ant in  interpleader,  and  it  is  proper  to  substitute  the  United 
States  as  defendant  in  the  applicant's  place,  when  the  other 
claimant  has  sued.^^ 

Husband  and  wife. — It  would  seem  that  a  wife  may  be 
an  adversary  claimant,  when  husband  and  wife  have  sepa- 
rate property  rights.^*  Eelief  has  been  awarded  in  the  fol- 
lowing cases:  Wliere  a  woman,  while  unmarried,  deposited 
money  with  bankers,  and  afterwards  sued  them  for  it,  a 
third  party  also  claimed  the  money,  alleging  that  he  was 
the  woman's  husband,  which  she  disputed;'^  and  where  a 
married  woman  lodged  a  sum  of  money  in  a  bank  in  her 
own  name,  representing  herself  to  be  a  widow,  and  her  hus- 
band and  a  transferee  from  her  both  claimed.'"^  It  is  a 
frequent  occurrence  in  sheriff's  cases,  for  interpleader  orders 
to  be  made  when  goods  seized  under  process  against  the 
husband  are  claimed  by  the  wife.^^ 

The  Massachusetts  Code  provides,  that  a  defendant  may 
interplead  when  the  subject  of  the  suit  is  claimed  by  an- 
other party  than  the  plaintiff,  whether  by  the  husband  or 
wife  of  the  plaintiff,  or  otherwise.^* 

In  Ontario,  when  any  question  arises  between  husband 
and  wife,  as  to  the  title  or  possession  of  property,  any  cor- 
poration, company,  public  body,  or  society,  in  whose  books 
any  stocks,  funds,  or  shares,  of  either  party  are  standing, 
may  apply  by  summons  or  otherwise  in  a  summary  manner 
to  a  judge,  who  may  make  such  order  with  respect  to  the 

==  Ont.  Rule  238. 

""Johuston  V.  Stimmel  (1882),  26  Hun.  N.  Y.  435. 

"Miller  v.  Peck  (1881),  18  W.  Va.  75;  Koppinger  v.  O'Donnell 
(1889),  IG  Rhode  Id.  417. 

"^  Orellin  v.  Leyland  (1842),  6  Jur.  733. 

="Costello  V.  Martin  ri867),  15  W.  R.  548. 

"  Bird  T.  Holt  (1861)',  80  L.  J.  Ex.  318;  Shingler  v.  Holt  (18G1), 
7  H.  &  N.  65:  30  L.  J.  Ex.  322;  Farley  v.  Pedlar  ,(1901),  21  Cana- 
dian L.  T.  294  ;   1  Ont.  570. 

"Mass.  Act  of  1886.  c.  281. 
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property  in  dispute,  and  as  to  the  costs,  as  he  thinks  jGlt, 
and  any  person  so  applying  shall  be  treated  as  a  stake- 
holder only.^"  Prior  to  the  Married  "Woman's  Property  Act, 
■fl'hen  a  married  woman  claimed  goods  seized  by  a  sheriff, 
and  the  latter  applied  for  an  interpleader  order,  it  was 
necessary  that  the  husband  should  be  served,  and  an  order 
would  not  be  made  in  his  absence.*" 

Children. — Where  it  was  admitted  that  certain  life  in- 
surance moneys  belonged  to  all  the  children  of  the  same 
parents,  the  plaintiffs  sued  for  the  money  claiming  to  be 
the  only  lawful  children,  while  another  child  who  claimed, 
was  alleged  not  to  have  been  born  in  lawful  wedlock,  it  was 
held  a  case  for  interpleader.*^ 

Executor  or  administrator. — The  representative  of  a  de- 
ceased person  cannot  be  a  claimant,  until  he  has  been  ap- 
pointed administrator,*^  or,  on  the  same  principle,  if  there 
is  a  will,  until  as  executor  he  has  taken  out  probate.*' 

Trustee. — A  trustee  may  be  a  claimant,  and  the  claim 
of  a  trustee  of  a  settlement  will  not  be  defeated  because  of 
the  non-Joinder  of  a  co- trustee  ;**  sometimes  the  cestui  que 
trust  is  added  along  with  a  trustee  claimant.*" 

Cestui  que  trust.  —  A  cestui  que  trust  in  possession  of 
goods,  has  a  sufficient  interest  in  them  to  maintain  a  claim, 
in  an  interpleader  issue,  without  joining  the  trustee  in  whom 
the  legal  estate  is  vested.*"  Interpleader  has  also  been  al- 
lowed where  money  deposited  in  a  bank  by  a  trustee  in  the 
name  of  his  cestui  que  trust,  was  demanded  by  both.*' 

An  infant. — An  infant  party  may  maintain  a  claim  suffi- 
cient to  found  an  interpleader.  Thus,  a  sheriff  has  been  held 
entitled  to  an  interpleader  order,  although  the  claimant  was 

■"  R.  S.  Ont.  1897.  c.  163.  s.  19. 

"  Gourlay  v.  Ingram  (1869),  2  Ont.  Chy.  Chamb.  237. 
"  Koenig  v.  N.  Y.  Life  (1888),  14  N.  Y.  St.  Rep.  250. 
"Pashley  v.  White  (1881),  88  L.  I.  Pa.  52. 
« Burke  v.  Rutledgc   (1851),  3  Ir.  Jur.  O.  S.  148. 
"Bradley  v.  James  (1876),  10  Ir.  R.  C.  L.  441. 
"Leedom  v.  Zierfuss  (1888).  3  Del.  Pa.  129. 
^iSchroeder  t.  Hanrott  (1873),  28  L.  T.  N.   S.   704;  Connell  v. 
Hickock  (1888).  15  Ont.  App.  518. 

*'  Rahway  Savings  Institution  v.  Drake  (1874),  25  N.  J.  Eq.  220. 
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an  infant.  It  was  said,  that  if  there  was  any  difficulty,  it 
was  one  which  arose  between  the  litigant  parties.**  It  is 
only  when  the  infant  claimant  becomes  an  actor,  that  a 
next  friend  is  necessary,  as  when  he  becomes  plaintiff  in  the 
issue  directed.*" 

Religious  society. — Where  a  trust  was  created  for  the 
benefit  of  an  incorporated  religious  society,  and  there  were 
two  bodies,  each  claiming  to  be  such  society  and  so  entitled 
to  the  trust  property,  interpleader  was  allowed."" 

A  receiver. — An  official  receiver  may  be  a  claimant,  thus, 
where  a  certificate  of  deposit  was  claimed  from  a  bank  by  a 
receiver  appointed  at  the  instance  of  the  depositor's  credi- 
tors, and  also  by  a  present  holder,  who  took  it  after  the 
receiver  had  been  appointed,  the  bank  was  allowed  to  inter- 
plead." 

Assignee  in  insolvency. — An  assignee  in  insolvency,  or 
under  a  bankrupt  act,  or  a  trustee  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  may  be  claimants  in  inter- 
pleader.''^ 

A  sheriff. — A  sheriff  who  has  attached  the  subject  matter 
in  the  hands  of  the  stakeholder,  should  be  brought  in  as  a 
claimant,  when  a  third  party  has  made  an  adverse  demand ;°' 
but,  when  a  sheriff  holds  attachments  against  property 
which  is  involved  in  an  action  of  interpleader,  it  has  been 
held  that  he  has  no  interest,  and  is  not  a  necessary  party.^* 

A  creditor. — When  a  debtor  is  seeking  relief  by  way  of 
interpleader,  it  is  proper  to  make  his  own  creditor  a  party 
claimant,  as  well  as  parties  claiming  to  be  creditors  of  his 
own  creditor."'     But,  it  has  been  held,  that  before  a  creditor 

^Claridge  T.  Collins  (1839),  7  Dowl.  698;  3  Jur.  N94;  Emerson 
T.  Humphries  (1892),  15  Ont.  Pr.  84. 

"  Grant  v.  McKay  (1894),  10  Man.  243;  14  Canada  L.  T.  286. 

™  First  Presbyterian  v.  First  Presbyterian  (1874),  25  Ohio  St.  128. 

".Tames  v.  Sams  (1892),  90  Ga.  404;  see  also  Purkiss  v.  Holland 
(1887),  31  Sol.  J.  702. 

'^  See  chapter  XI. 

=»  Simons  v.  Hearn  (1892),  44  N.  Y.  St.  Rep.  767;  but  see  Mer- 
chants Bank  v.  Peters  (1884),  1  Man.  372. 

«  Snyder  v.  Bliss  (1882),  19  Weekly  Dig.  N.  Y.  304. 

"'  Bell  V.  Gunn  (1894),  21  S.  E.  Rep.  Ga.  899. 
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can  be  a  claimant,  he  must  have  taken  proper  steps  to  estab- 
lish the  legal  existence  of  the  debt  owing  to  him.^' 

In  the  Scotch  process  of  multiplepoinding,  a  creditor 
has  no  title  to  claim  funds  in  dispute,  as  to  which  his  debtor 
has  right,  except  by  way  of  a  riding  claim  upon  a  claim 
lodged  by  his  debtor.'^' 

Execution  debtor. — The  execution  debtor  may  be  a  claim- 
ant on  a  sheriff's  application,  when  he  claims  the  property 
levied  on,  not  in  his  own  right,  but  as  a  trustee  for  another, 
notwithstanding  he  is  the  person  against  whom  the  process 
issued  ;^^  otherwise  he  has  no  right  to  be  heard,  because  the 
result  can  establish  nothing  to  affect  his  interest."'*  Where 
an  execution  debtor  claimed  to  set  off  a  Judgment,  which 
ho  had  recovered  against  the  execution  creditor,  it  was  held 
not  to  be  such  a  claim  as  entitled  the  sheriff  to  relief."" 
But  where  the  execution  creditor  has  been  paid  the  amount 
of  his  execution,  and  a  balance  remains,  the  debtor  may  be 
a  claimant  in  respect  of  such  balance. ""■  In  Pennsylvania 
the  debtor  is  made  a  party  as  a  matter  of  course."^ 

When  the  debtor  claims  the  goods  seized,  as  his  exemp- 
tions, the  sheriff  cannot  interplead.  It  has  been  said  by 
the  Court  of  Appeal  in  Ontario,  that  the  sheriff  in  seizing 
exemptions  does  a  wrongful  act,  he  acts  at  his  peril  in 
granting  or  refusing  exemptions,  and  the  Legislature  has 
not  thought  proper  either  from  inadvertence  or  designedly 
to  extend  to  him  the  right  to  interplead  in  such  a  case."^ 
The  Manitoba  and  North- West  Territories  Kules  provide 

™Hines  v.  Spruill  (1838),  2  Dev.  &  B.  N.  Carolina  98;  Tenable 
V.  N.  Y.  Bowtry  Life  Insurance  Co.  (1882),  49  N.  Y.  Sup.  Ct.  481. 

"  Gill's  Trustee  v.  Patrick  (1889),  Ct.  of  Session,  16  R.  403. 

'"Fenwick  v.  Laycock  (1841),  2  Q.  B.  108;  0  Jur.  641;  Philby 
V.  Ikey  (1833),  2  Dowl.  222;  Lewis  v.  Eickc  (1834),  2  Dowl.  337. 

"  McNider  v.  Baker  (1864),  10  Upper  Canada  L.  J.  O.  S.  103. 

™  Smith  V.  Saunders  (1877),  37  L.  T.  359. 

"Ormsby  v.  Wight  (1893),  27  Ir.  L.  T.  R.  134;  Warnock  v. 
Leslie  (1882),  10  Ir.  E.  C.  L.  68. 

^^  See  Appendix. 

«=  Gould  V.  Hope  (1893),  20  Ont.  App.  347;  but  see  Central  Bank 
V.  Hodgson  (1887),  23  Upper  Canada  L.  J.  194;  De  Jfill  v.  Mc- 
Tavish  (1894),  14  Canada  L.  T.  287. 
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that  a  sheriff  may  interplead,  when  the  debtor  claims  that 
the  goods  levied  on  are  exempt  from  seizure."* 

A  partner. — When  a  partner  claims  goods  belonging  to 
his  firm,  which  a  sheriff  has  seized  under  an  execution 
against  another  of  the  partners  for  such  partner's  individual 
debt,  interpleader  will  not  lie,  unless  the  execution  creditor 
disputes  the  partnership,  the  sheriff  should  seize  and  sell 
only  the  debtor's  interest.^^  A  solicitor  who  has  been  em- 
ployed by  one  member  of  a  firm,  after  its  dissolution,  to 
collect  a  debt,  and  which  when  collected  is  claimed  adversely 
by  the  partners,  may  have  relief."" 

An  agent. — Where  one  claimant  sued  in  his  own  name, 
for  another  person,  it  was  held  proper  to  make  both  such 
parties  defendants,   along  with  the  other  claimant."^ 

Tax  collector  in  Ontario.  —  In  Ontario,  after  an  inter- 
pleader order  is  made,  the  sheriff  cannot  recognize  the 
claim  of  a  tax  collector  for  resident  taxes,  and  if  he  pay 
them  he  will  have  to  account  for  the  money  so  paid;"^  but 
it  would  seem  that  if  the  taxes  are  payable  by  a  non-resident, 
it  would  be  otherwise."^ 

Foreign  claimants — English  practice. — A  bill  of  inter- 
pleader will  lie  in  equity,  although  one  of  the  parties  who 
claims  the  property  is  a  foreigner,  and  may  never  come 
within  the  jurisdiction;'"  and  if  a  claimant  out  of  the  juris- 
diction do  not  appear,  the  subject  matter  will  be  delivered 
to  the  claimant  within  the  jurisdiction. '"^ 

Since  the  English  Interpleader  Act  was  enacted  in  1831, 
and  under  the  present  rules,  it  has  been  the  practice  to  make 
interpleader  orders   although   one  claimant  is  a  foreigner 

"  See  Appendix. 

•"  Holmes  v.  Montze  (1835).  4  Dowl.  800:  4  A.  &  E.  127:  Anon 
0875).  \V.  N.  204;  Ovens  v.  Bull  (1876),  1  Ont.  App.  E.  p.  60; 
Blaokbum  v.  Waener  (1889),  15  Victorian  L'.  K.  583;  but  see  Vent 
Y.  I'ashley  (1879),  '9  W.  N.  0.  Pa.  559. 

""Perkins   v.  Trippe  (1869),  40  Ga.  225. 

"  Bell  T.  Hunt  (1848),  3  Barb.  Chy.  N.  Y.  391. 

«  Maclean  v.  Anthony  (1884),  6  Ont.  330. 

"  Adshead  v.  Grant  (1867),  4  Ont.  Pr.  121. 

""Martinius  V.  Heltruth  (1815),  1  Coop.  245. 

'"■  Stevenson  v.  Anderson  (1814),  2  Ves.  &  B.  410. 
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residing  out  of  the  jurisdiction.'^  Service  should  be  ef- 
fected in  such  manner  as  is  directed  by  the  law  of  the  domi- 
cile of  the  foreign  claimant.'^  The  same  practice  prevails  in 
Ireland/*  in  Australia,'^  in  Canada/"  and  in  Scotland  in 
the  corresponding  process  of  multiplepoinding.'^'' 

In  a  recent  English  decision,  the  law  on  the  subject  has 
been  thus  sunnnarized: — Interpleader  will  lie,  although  one 
claimant  is  a  foreigner.  It  is  not  a  fatal  objection,  that  the 
court  would  have  no  authoritj-  to  enforce  any  order  which 
might  be  made  against  him.  The  service  of  an  interpleader 
summons  merely  informs  him  of  the  proceedings  which  are 
being  taken,  so  that,  if,  after  such  notice,  he  should  decline 
to  submit  to  the  jurisdiction  of  the  court,  and  allow  the 
rights  as  between  a  plaintiff  and  a  defendant  to  be  deter- 
mined in  his  absence,  and  thereafter  commence  an  action 
against  the  defendant  in  respect  of  the  same  claim,  he 
would  be  barred  from  continuing  proceedings  which  would 
be  harassing  upon  the  defendant,  who  would  thereby  be 
twice  vexed  for  the  same  cause.''"  The  foreign  claimant 
is  not  liable  to  English  law,  to  any  further  extent  than  his 
position  as  claimant  enables  the  court  to  impose  upon  him 
an  interpleader  issue.''  The  fact  that  one  claimant  is  out 
of  the  jurisdiction,  is  no  ground  for  rejecting  the  applica- 
tion, although  it  may  be  a  reason  for  making  him  give 
security  for  costs,  or  having  him  barred  altogether.^" 

'^  Attenborongh  r.  London  &  St.  Katharines  Dock  Co.  (1878),  3 
0.  P.  D.  p.  454;  Belmonte  v.  Aynard  (1879),  4  C.  P.  D.  221,  352; 
Van  (Icr  Kan  v.  Ashworth  (1884),  W.  N.  58;  Credits  Gerundeuse  v. 
Van  Weede  (1884),  12  Q.  B.  D.  171;  Eschger  v.  Morrison  (1890).  6  T. 
L.  R.  145;  but  see  Patroni  v.  Campbell  (1843),  12  M.  &  W.  277. 

"  Van  der  Kau  v.  Ashworth  (1884),  W.  N.  58 

"Keane  v.  Crozier  (1893),  27  Ir.  L.  T.  R.  81;  City  of  Dublin  v. 
Cooper   (1899),  2  Ir.   R.  381. 

"  Union  Bank  v.  Tuttle  (1889),  15  Victorian  L.  R.  258. 

™Farr  v.  O'Neill  (1895),  15  Canada  L.  T.  390  (Ont);  Edwards 
V.  Edwards  (1888),  12  Ont.  Pr.  583;  but  see  contra  Re  Mutual  Life 
(1899),  19  Canada  L.  T.  362  (Nova  Scotia). 

"North  British  Railway  Co.  y.  White  (1881),  Ct.  of  Session,  9 
E.   97. 

"  Credits  Gerundeuse  v.  Van  Weed  (1884),  12  Q.  B.  D.  171. 

"  Eschger  v.  Morrison  (1890),  6  T.  L.  R.  145. 

"  Attenborough  v.  London  &  St.  Katharine's  Dock  Co.  (1878),  3 
C.  P.  D.  p.  454. 
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It  is  a  recognized  fact  that,  a  difficulty  exists  in  uphold- 
ing the  practice,  in  the  absence  of  any  rule  or  statute  ex- 
pressly permitting  it,  and  in  the  face  of  the  limitations 
placed  upon  the  service  of  process  upon  foreigners.  It  has 
been  said  that,  service  out  of  the  Jurisdiction  is  an  inter- 
ference with  the  ordinary  course  of  the  law,  for  generally 
courts  exercise  jurisdiction  only  over  persons  who  are  within 
the  territorial  limits  of  their  Jurisdiction.  If  an  Act  of 
Parliament  gives  them  Jurisdiction  over  subjects  wherever 
they  may  be,  such  Jurisdiction  is  valid,  but  apart  from  a 
statute,  a  court  has  no  power  to  exercise  Jurisdiction  over 
any  one  beyond  its  limits.  It  has  accordingly  been  pointed 
out,  that  the  decisions  on  this  point,  may  perhaps  be  sup- 
ported, on  the  ground  that  the  object  of  service  is  not  to 
give  Jurisdiction  over  the  party  served,  but  only  to  give  him 
notice  of  a  proceeding  affecting  his  rights,  so  that  he  may, 
if  he  please,  come  in  and  defend  them.*^  This  view  has 
not  always  been  considered  sound,  for  notice  of  interpleader 
proceedings  asserts  an  absolute  right,  in  the  tribunal  which 
gives  the  notice  to  deal  as  it  chooses  with  the  property  to 
which  the  interpleader  relates.  ^^ 

An  applicant,  who  resided  in  New  Jersey,  and  owed  a 
debt  payable  in  Michigan,  to  parties  living  in  Detroit,  and 
from  whom  the  debt  was  also  claimed  by  parties  living  in 
Ontario,  was  refused  relief  upon  his  applying  for  it  in  On- 
tario, because  the  debt,  or  subject  matter  was  not  within 
the  Jurisdiction.*^ 

Statute  in  Ontario. — In  Ontario,  in  1897,  a  rule  was 
enacted,  which  provides  that  the  court  may  allow  service 
out  of  the  Jurisdiction,  of  a  notice  of  motion  in  interpleader 
proceedings.**  In  exercising  a  discretion  under  this  provi- 
sion, the  courts  will  only  allow  service,  if  it  appears  that 
the  case  is  one  in  which  it  is  proper  to  bring  in  a  foreign 
claimant,  as  where  the  subject  matter  or  debt  is  at  home, 

^'  Re  Busfield  (1886),  32  Chy.  D.  p.  131. 

"'  Foote's  Private  International  Law,  2nd  Ed.,  p.  229. 

"  Re  Benfield  and  Stevens  (1897),  17  Ont.  Pr.  300  &  839. 

"Rule  162  (3).  I 
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and  there  is  some  danger  of  the  foreign  claimant  suing 
within  the  Jurisdiction.'*^  If  the  subject  matter  is  abroad^ 
and  the  foreign  claimant  has  no  intention  whatever  of  suing 
the  stakeholder  in  Ontario,  the  latter  will  not  be  allowed 
to  serve  a  notice  out  of  the  jurisdiction.^" 

It  has  been  held  in  Ontario  that,  when  a  foreign  claim- 
ant has  brought  a  foreign  stakeholder  into  the  jurisdiction 
through  an  action,  and  the  stakeholder  then  interpleads  in 
that  jurisdiction,  the  foreign  claimant  cannot  then  object 
to  the  interpleader  on  the  ground  that  he  is  a  foreign  claim- 
ant, the  documents  of  title  forming  the  subject  of  inter- 
pleader being  also  within  the  jurisdiction."'' 

Practice  in  United  States. — The  same  practice  prevails 
in  the  United  States,  of  allowing  service  in  interpleader  pro- 
ceedings upon  claimants  outside  the  jurisdiction  of  the 
court.  It  has  been  said  that,  the  beneficial  operation  of  the 
sheriff's  Interpleader  Act  in  Pennsylvania  would  be  much 
impaired,  if  the  order  of  the  court  could  not  reach  absent 
claimants;^*  but  equity  will  not  decree  an  interpleader  as 
to  parties  outside  the  jurisdiction  until  they  have  been 
served.**  Such  cases  arise  most  frequently,  when  the  claim- 
ants reside  in  different  States.""  It  has  been  held  in  Mis- 
souri, that,  where  a  fund  in  the  hands  of  an  agent  of  the 
law,  is  claimed  by  two  non-residents,  and  one  of  them 
makes  a  demand  within  the  State,  interpleader  will  lie.°^ 

If,  however,  the  foreign  claimant  has  already  commenced 
an  action  in  a  foreign  court,  it  has  been  held  in  the  United 
.  States,  that  interpleader  will  not  lie,  because  the  court  in 
^vllich  relief  is  sought  has  no  power  to  stay  the  action  pend- 
ing in  the  other  court."- 

*=  Re  Confederation  Life  Assn.  (1900),  19  Ont.  Pr.  16,  89. 

^  Harris  v.  Bank  of  Britishi  North  America  (1900),  19  Ont.  Pr.  51. 

"  Re  Underfeed  Stolfer  Co.  of  America  (1901),  1  Ont.  42. 

"« Moore  v.  Lelar  (1850),  1  Pliila.  Pa.  72. 

^  Kildare  v.  Armstrong  (1885),  18  W.  N.  C.  Pa.  114. 

"'  Leonard  v.  Jamison  (1833),  2  Edw.  Chy.  N.  Y.  136;  Barry  v. 
Equitable  (1873),  14  Abb.  Pr.  N.  Y.  n.  385;  Wliitridce  v.  Barry 
(1874),  42  Md.  140;  Fitch  v.  Brower  (1886),  42  N.  J.  Eq.  300. 

"Freeland  v.  Wilson  (1853),  18  Mo.  380. 

S2  Orient  i.  Sloan  (1888),  70  Wis.  611;  Walsh  v.  Rhall,  C  Kulp 
Pa.  483;  but  see  Barry  v.  Equitable  (1873),  14  Abb.  P.  E.  N.  Y.  n. 
385. 
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Landlord.  —  When  a  sherifE  has  seized  goods,  and  the 
landlord  makes  a  claim  for  rent,  it  is  the  sheriff's  duty, 
under  the  English  practice,  on  ascertaining  that  the  rent  is 
really  due,  to  ask  the  execution  creditor  for  it,  and  upon 
receiving  the  amount  to  satisfy  the  claim.  If  the  creditor 
will  not  furnish  the  money,  the  sheriff  may  withdraw  from 
possession."^  If,  instead  of  satisfying  the  claim,  the  sheriff 
interpleads,  his  application  will  he  refused,'*  because  the 
landlord's  claim  is  not  a  claim  to  the  chattels  or  their  pro- 
ceeds, as  the  property  of  the  claimant;"^  but  if  the  creditor 
disputes  that  the  rent  is  owing  an  interpleader  order  will 
be  made.°° 

"When  an  execution  creditor  pays  the  landlord  rent  in 
arrear,  so  that  the  sheriff  may  sell,  the  execution  creditor 
is  entitled  to  be  repaid  cut  of  the  proceeds  of  the  goods, 
such  advance  as  a  salvager."^ 

Where  a  writ  of  fieri  facias  had  been  executed,  and  a 
return  made,  but  before  the  money  was  paid  over  to  the 
execution  creditor,  the  landlord  of  the  debtor  served  a  notice 
claiming  a  year's  rent  the  sheriff  was  allowed  to  interplead."^ 
A  landlord  cannot  ordinarily  be  a  claimant  from  a  stake- 
holder, until  a  legal  step  by  distress  or  otherwise  is  taken.'" 

English  Statute  of  8  Anne  c.  14  (1709).— It  frequently 
happens  upon  a  sheriff's  interpleader,  that  in  addition  to 
the  execution  creditor  and  the  adverse  claimant,  the  land- 
lord makes  a  claim  for  rent.  As  the  landlord  cannot  dis- 
train when  the  goods  are  in  the  custody  of  the  sheriff,^  he 
has  to  fall  back  on  the  right  which  is  given  to  him  under 

■«  Cocker  v.  Musgrove  (1846),  9  Ad.  &  E.  223;  Locke  v.  McConkey 
(1876),  26  Upper  Canada  C.  P.  475;  Maclean  v.  Anthony  (1884),  6 
Ont.  .S31. 

«■  Clarke  v.  Lord  (1833),  2  Dowl.  55;  Haythorn  v.  Bush  (1834),  2 
Dowl.  641;  2  C.  &  M.  689. 

»=  Bateman  v.  Farnsworth  (1860),  39  L.  .T.  Ex.  365. 

"  Ontario  v.  Hobbs  (1888),  15  Ont.  440;  McLaughlin  v.  Hammill 
(1892),  22  Ont.  493;  Tooke  v.  Finley  (1821).  Rowe  Rep.  42G. 

s!"  Waruoclc  v.  Leslie  (1882),  10  Ir.  R.  C.  L.  6S. 

""Nixon  V.  Wilks  (1859),  4  Ir.  Jur.  N.  S.  242. 

°' Rowland  v.  Powell  (1744),  1  Ridgew  260. 

1  Mclntyre  v.  Stata  (1854),  4  Upper  Canada  C.  P.  248;  Grant  v. 
Grant  (1883),  10  Ont.  Pr.  40. 
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the  English  statute  of  Anne,^  which  enacts :  "  that  no  goods 
or  chattels  whatsoever  lying  and  being  in  or  upon  any  mes- 
suage, lands  or  tenements,  which  are  or  shall  be  leased  for 
life  or  lives,  term  of  years,  at  will  or  otherwise,  shall  be 
liable  to  be  taken  by  virtue  of  any  execution  on  any  pretence 
whatsoever,  unless  the  party  at  whose  suit  the  said  execu- 
tion is  sued  out,  shall,  before  the  removal  of  such  goods 
from  oif  the  said  premises  by  virtue  of  such  execution  or 
extent,  pay  to  the  landlord  of  the  said  premises  or  his  bailifE 
all  such  sum  or  sums  of  money  as  are  or  shall  be  due  for 
rent  for  the  said  premises  at  the  time  of  the  taking  such 
goods  or  chattels  by  virtue  of  such  execution,  provided  the 
said  arrears  of  rent  do  not  amount  to  more  than  one  year's 
rent,  and  in  ease  the  said  arrears  shall  exceed  one  year's 
rent,  then  the  said  party  at  whose  suit  such  execution  is 
sued  out,  paying  the  landlord  or  his  bailifE  one  year's  rent, 
may  proceed  to  execute  his  judgment  as  he  might  have  done 
before  the  making  of  the  act,  and  the  sheriff  or  other  officer 
is  thereby  empowered  and  required  to  levy  as  well  the  money 
so  paid  for  rent  as  the  execution  money." 

Scope  and  effect  of  the  Statute.  — The  statute  of  Anne 
only  assists  the  landlord  when  the  goods  seized  under  an 
execution  against  the  tenant  belong  to  the  latter,  and  not 
when  they  turn  out  to  be  the  property  of  a  third  party.  If 
the  sheriff  interplead,  when  a  stranger  claims  the  goods  on 
the  demised  premises,  seized  by  the  sheriff  under  an  execu- 
tion against  the  tenant,  and  the  landlord  gives  notice  that 
rent  is  owing,  and  the  stranger  eventually  establishes  his 
title  in  the  interpleader  issue,  the  landlord  cannot  have  his 
rent  from  the  goods  if  they  have  been  removed  from  the 
premises,  nor  from  the  proceeds  if  they  have  been  sold.  The 
reason  for  this,  is,  that  notice  by  the  landlord  to  the  sheriff 
under  the  Statute  of  Anne  is  not  equivalent  to  a  distress, 
and  a  landlord  can  only  distrain  upon  a  stranger's  goods 
while  the  goods  remain  upon  the  premises.  The  stranger 
has  a  perfect  right  to  remove  them  at  any  time,  or  under 

'  8  Anne,  c.  14  (1709). 


THE   CLAIMANTS.  113 

any  circumstances,  in  order  to  avoid  the  distress,  and  if  dis- 
tress is  prevented  by  the  sheriff  seizing  and  selling  or  re- 
moving, the  goods  are  freed  from  the  claim  for  rent.' 

It  follows,  therefore,  when-  goods  are  sold  under  an  in- 
terpleader order  by  the  sheriff  and  the  proceeds  are  paid 
into  court,  that  the  whole  proceeds  should  be  paid  in  less 
the  expenses  of  possession  and  sale,  and  the  landlord  will 
only  be  entitled  to  his  rent,  if  the  execution  creditor  suc- 
ceeds in  the  issue,  but  if  the  stranger  succeeds  the  latter 
will  be  entitled  to  the  whole  fund  freed  from  the  landlord's 
claim.*  Where,  after  the  interpleader  order  had  been  made, 
the  landlord  claimed  his  rent,  and  the  sheriff  instead  of 
obeying  the  order  by  paying  the  whole  fund  into  court,  paid 
the  landlord  out  of  it^  and  the  claimant  succeeded  in  the 
issue,  the  sheriff  was  compelled  to  repay  the  claimant  the 
amount  paid  for  rent.' 

If  an  interpleader  issue  is  directed,  the  sheriff  with- 
draws from  possession  when  security  is  given  by  the  claim- 
ant, and  the  goods  are  then  no  longer  custodia  legis,  and 
may  be  distrained  upon  by  the  landlord.  But,  if  the  security 
be  not  given,  and  the  goods  are  sold,  they  are  not  sold  under 
the  execution,  but  by  virtue  of  and  under  the  authority  of 
the  order  alone,  and  the  sale  is  not,  except  in  the  event  of 
the  execution  creditor  succeeding,  a  sale  within  the  Statute 
of  Anne.  When  the  sheriff  interpleads,  he  ceases  to  be  the 
bailiff  of  the  landlord,  as  regards  the  goods  seized,  if  they 
turn  out  not  to  belong  to  the  tenant." 

Where,  after  an  interpleader  order  has  been  made,  the 
sheriff  with  the  consent  of  the  execution  creditor  and  the 
claimant  temporarily  withdraws  from  possession,  the  goods 
are  no  longer  in  custodda  legis,  and  the  landlord  may  dis- 

'  Clarke  t.  Farrell  (1881),  31  Upper  Canada  C.  P.  .584;  Beard  v. 
Knight  (1858),  8  E.  &  B.  865;  Fonlger  v.  Taylor  (1860),  5  H.  &  N. 
202;  see  also  Lockart  v.  Gray  (1866),  2  Can.  L.  J.  163. 

*  Clarke  v.  Farrell  (1881),  31  Upper  Canada  C.  P.  584. 

'  White  V.  Binstead  (1853),  13  C.  B.  304. 

=  Clarke  v.  Farrell  (1881),  31  Upper  Canada  0.  P.  p.  596,  per 
Osier,  J.;  Maclean  v.  Anthony  (1884),  6  Ont.  331. 

M.L.I.  8 
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train  upon  them,  although  he  knows  that  the  interpleader 
proceedings  are  still  pending. '^ 

After  an  interpleader  order  had  been  made,  and  pending 
the  trial  of  the  issue,  a  landlord  claimed  his  rent,  and  as  the 
execution  creditor  would  not  furnish  the  rent  the  sheriff 
withdrew  from  possession,  at  the  instance  of  the  sheriff, 
the  court  made  an  order  setting  aside  the  issue  and  provided 
for  his  costs.* 

After  the  trial  of  an  interpleader  issue,  the  sheriff  is 
not  entitled  to  a  second  interpleader  to  test  a  landlord's 
claim,  when  the  claim  for  rent  was  made  before  the  first 
application,  and  might  have  been  brought  up  then.' 

When  landlord  in  possession. — A  sheriff  cannot  inter- 
plead, when  the  goods  in  question,  are,  when  seized,  in  the 
possession  of  a  landlord's  bailiff  under  distress  for  rent, 
for  they  are  then  in  custodia  legis,  and  cannot  properly  be 
tali:fin.^"  But  where  an  execution  creditor  suggested  fraud 
and  collusion  between  the  landlord  and  the  debtor  his  ten- 
ant, the  sheriff  was  awarded  relief  although  the  goods  when 
seized  were  under  distress. ^^ 

It  has  been  suggested  in  Ontario  that,  if  the  goods  are  a 
stranger's,  the  landlord's  duty  is  to  distrain  even  although 
taken  by  the  sheriff,  because  if  the  goods  are  not  the  pro- 
perty of  the  execution  debtor,  the  sheriff  is  a  wrong-doer, 
and  the  goods  are  not  in  such  a  case  protected  by  the  ex- 
ecution.12  If  this  rule  is  followed,  certain  difficulties  arise, 
for  how  can  the  landlord  determine  at  the  outset  whether 
the  goods  belong  to  the  tenant  who  is  the  debtor,  or  to  the 
stranger  claiming  them,  as  that  is  the  very  question  to  be 
tried  on  the  issue;  and  how  can  the  goods  be  distrained, 
if  they  are  under  seizure,  and  so  in  custodia  legis  ? 

It  has  also  been  said  that,  the  right  of  the  landlord  to 
compel  the  sheriff  to  make  the  rent  depends  on  the  legality 

'  Cropper  v.  Warner  (1883),  1  C.  &  B.  152. 
'Lawson  v.  Carter  (1894),  W.  N.  6. 
» Clarke  v.  Farrell  (1880),  8  Ont.  Pr.  234. 
"Craig  v.  Craig  (1877),  7  Ont.  Pr.  209. 
"Tooke  V.  Finley  (1821),  Rowe  Kep.  426. 

>=  Clarke  v.  Farrell  (1881),  31  Upper  Canada  C.  P.  p.  599,  per 
Wilson,  O.J. 
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of  the  seizure,  and  when  the  execution  is  against  the  stran- 
ger's goods,  that  is  against  the  person  who  is  not  the  ten- 
ant, and  it  tilrns  out  as  a  result  of  the  interpleader  contest 
that  the  goods  are  subject  to  the  execution,  and  so  do  not 
belong  to  the  tenant,  the  landlord  will  nevertheless  in  such 
case  have  his  rent  out  of  the  stranger's  goods. ^' 

Claimant  in  dual  capacity.  —  The  same  claimant  may 
sometimes  claim  in  a  dual  capacity.  Thus,  a  sheriff  was 
allowed  to  interplead  where  the  goods  levied  on  were  claimed 
by  the  official  assignee  of  an  estate,  and  the  same  claimant 
was  also  assignee  of  another  estate,  and  it  appeared  likely 
that  a  question  would  arise  as  to  which  estate  would  be 
entitled  if  the  claimant  succeeded.^*  Where  one  of  several 
execution  creditors  desired  that  the  claimant  in  a  sheriff's, 
interpleader  should  succeed,  but  if  the  claimant  should  fail, 
that  such  creditor  should  participate  with  the  others,  it  was 
held  that  such  creditor  was  a  proper  party  to  the  inter- 
pleader proceedings.^^ 

Two  claimants  but  no  conflict. — If  the  two  different, 
claimants  really  claim  for  and  on  behalf  of  the  same  per- 
son, there  is  no  adverse  claim,  and  interpleader  will  not  lie.^* 

When  new  claimant  appears. — When  a  new  claimant  ap- 
pears, after  an  interpleader  order  has  been  made  directing 
an  issue,  the  issue  may  be  amended  by  joining  him  as  a 
party,  and  this  whether  the  issue  has  been  finally  drawn  up 
or  not.  Thus,  where  liquidation  proceedings  were  com- 
menced pending  the  trial,  the  trustee  of  the  debtor  was  by 
amendment  of  the  issue  made  a  party.  The  judge  who  de- 
cided this  said : — "  It  is  admitted,  that  before  the  issue  is 
finally  drawn  up  parties  may  be  added,  that  is  every  day 
practice.  But  it  is  said  that  they  cannot  be  afterwards.  I 
know  of  no  such  law,  and  it  seems  to  me  to  be  contrary  to 
practice.  An  order  for  an  interpleader  issue  does  not  itself 
decide  the  right  of  the  parties.     It  leaves  them  to  be  de- 

"  Hughes  v.  Smallwood  (1890),  25  Q.  B.  D.  306. 
"  E.  S.  &  A.  C.  Bank  v.  Gill  (1885),  2  N.  S.  Wales  W.  N.  103. 
^  Dundas  v.  Darvill  (1887),  12  Ont.  Pr.  347. 
"Capitol  Fire  Ins.   Co.  v.  Consolidated  Mfg.  Co.,  34  W.   N.  C. 
P.i.  81. 
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cided.  To  refuse  to  make  this  order  would  be  giving  effect 
to  a  technicality."^^  A  defendant  in  an  interpleader  suit 
was  allowed  to  file  a  supplemental  bill,  to  bring  a  new  de- 
fendant before  the  court,  without  making  the  parties  to 
the  original  suit  parties  to  it,  as  a  plaintiff  in  an  ordinary 
suit  might  do,  because  after  decree  a  defendant  to  an  inter- 
pleader was  said  to  stand  in  the  anomalous  situation  of  plain- 
tiff as  well  as  defendant.^* 

In  the  Scotch  action  of  multiplepoinding,  new  claimants 
are  allowed  in  after  the  matter  has  been  decided  between 
the  claimants  at  first  competing,  even  after  final  decree,  so 
long  as  the  fund  is  still  in  court,  but  upon  terms,  and  pay- 
ment of  the  expenses  incurred,  which  will  not  be  available 
for  the  subsequent  stages.^'  A  person  who  asks  to  enter  at 
a  late  stage  may  have  to  pay  all  or  a  proportion  of  the  ex- 
pense incurred,  if  it  can  be  shewn  that  his  late  appearance 
was  caused  by  his  own  fault,  or  that  he  stood  aside  while 
oiher  parties  were  fighting  his  battle  and  then  seeks  to 
benefit  from  their  labours.  But  a  claimant  who  was  in 
Australia,  and  who  did  not  know  of  the  proceedings,  and 
^fho  claimed  as  a  life  tenant,  was  allowed  in  without  ex- 
pense, the  prior  claimant  claiming  the  fee,  no  additional 
^expense  having  been  caused  in  his  absence.^" 

It  frequently  happens  in  sheriff's  cases,  before  or  after  an 
interpleader  order  is  made,  that  a  new  claimant  appears  and 
lays  claim  to  the  goods  or  their  proceeds  while  still  in  the 
sheriff's  possession ;  the  court,  if  the  sheriff  has  acted  proper- 
ly, will  allow  such  new  claimant  to  be  brought  in,  and  if  an 
interpleader  order  has  already  been  made,  will  make  the 
necessary  amendment.^^  Where  a  sheriff  had  sold  goods  under 

"  Bird  V.  Mathews  (1882),  46  L.  T.  512. 

"  Lyne  v.  Pennell  (1850),  1  Sim.  N.  S.  113. 

"Geikie  v.  Morris  (1858),  Ct.  of  Session,  20  D.  (H.  L.)  12: 
Stodart  v.  Bell  (1860),  Ct.  of  Session,  22  D.  1092;  Binaie  v.  Henry 
(1883),  Ct.  of  Session,  10  K.  1075;  Cowan's  Trustee  r.  Cowan  (1888), 
Ct.  of  Session,  16  K.  17. 

'"'Sawers  v.   Sawers  (1889),  Ct.   of  Session,  17  R.  1. 

''iRirk  V.  Clark  (1835),  4  Dowl.  S63;  Walker  v.  Tver  (1843).  12 
I>.  .T.  Ex.  204;  Macdonald  v.  Great  N.  W.  Central  Rv.  (1894),  14 
Canada  L.  T.  284;  10  Man.  83;  Bryce  t.  Kinnee  (1892),  14  Ont.  Pr. 
.''.09. 
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an  interpleader  order,  and  had  a  surplus  in  his  hands  over 
the  execution  creditor's  claim,  an  inferior  court  creditor 
claimed  the  surplus,  and  had  the  order  amended  by  direct- 
ing an  issue  between  himself  and  the  claimant  to  abide  the 
result  of  the  first  issue,  the  order  was  made  because  all 
parties  were  before  the  court,  and  because  it  was  said  that 
if  it  had  been  dismissed,  the  sheriff  might  immediately  have 
applied.^^ 

Substitution  of  new  claimant. — A  new  claimant  may  be 
substituted,  when  a  claimant  already  before  the  court  de- 
sires to  retire,  and  that,  whether  an  interpleader  order  has 
already  been  made  or  not;^^  as  where  the  new  claimant 
paid  off  the  claim  of  the  first,  and  took  the  latter's  position.^* 

Claimant's  position  when  relief  refused. — When  a  sneriff's 
application  is  refused,  the  claimant  cannot  complain.  It 
can  do  the  claimant  no  possible  harm,  because  it  does  not 
affect  his  title  to  the  property,  nor  prejudice  his  right  of 
action  for  the  seizure.^'* 

"  Slater  v.  Cornish  (1881),  1  Canada  L.  T.  133. 
^  Lydal  v.  Biddle  (1836),  .5  Dowl.  244;  Lafiin  v.  Suplee  (1884), 
17  W.  N.  C.  Pa.  157:  Pomeroy  v.  Cauley  (1885),  42  L.  I.  Pa.  170. 
^  Black  T.  Drouillard  (1877),  28  Upper  Canada  C.  P.  107. 
■"  Bain  v.  Funk  (1869),  61  Pa.  St.  185. 
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Two  adverse  claims. — The  foundation  of  the  right  to 
interpleader  is  the  fact,  that  the  person  applying  for  relief 
has  received  a  second  claim  adverse  to  or  conflicting  with 
another  claim,  previously  made,  to  the  same  subject  matter.^ 

The  foundation  of  multiplepoinding  in  Scots  law  is  the 
same.  In  the  original  conception  of  the  process  the  proper 
ground  was  double  distress  in  the  strict  sense  of  the  term, 
or  in  other  words  competition  created  by  rival  diligence  or 
execution.  But  in  later  times  it  has  not  been  thought  in- 
dispensable to  have  double  diligence,  but  double  claims  to 
the  same  fund  have  been  considered  sufficient.  It  is  still 
however  necessary  to  the  validity  of  the  action,  that  there 
should  be  a  true  ease  of  double  claim  to  one  fund  or  pro- 
perty on  separate  and  hostile  grounds,  not  a  mere  ostensible 
case  got  up  in  order  to  try  a  question  of  debt  or  obligation 
between  two  individuals,  the  proper  mode  of  trying  which 
is  a  direct  action.^ 

The  following  have  been  held  competing  claims  equiva- 
lent to  double  distress: — Money  paid  into  a  bank  by  an 
independent  congregation  for    the    erection    of    a    chapel, 

'  Davis  V.  Davis  (1895),  96  Ga.  136;  Brackett  v.  Gi-aves  (1898), 
30  App.  Div.  N.  Y.  162;  Biowning  v.  Waftins  (1848),  10  S.  &  M. 
(Miss.)  482;  Calioou  v.  Levy  (1854),  4  Gal.  243. 

'  Russel  T.  Johnston  (1859),  Ct.  of  Session,  21  D.  286;  MoncriefE 
V.  Bethune  (1844),  Ct.  of  Session,  6  D.  1100;  Carmichael  v.  Todd 
(1853),  Ct.  of  Session,  15  D.  473;  Great  Nortli  of  Scotland  Ry.  v. 
Gauld  (1863),  Ct.  of  Session,  1  Macph.  1053;  Connell's  Trustee  v. 
Chalk  (1878),  Ct.  of  Session,  5  R.  375;  Mackenzie  v.  Sutherland 
(1895),  Ct.  of  Session,  22  R.  233. 
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claimed  by  two  factions,  a  split  having  taken  place  in  the 
Congregation;^  the  value  of  crops  in  the  hands  of  an  incom- 
ing tenant  when  claimed  by  the  landlord  and  a  creditor  of 
the  outgoing  tenant;*  a  bill  and  cheque  in  the  hands  of  a 
law  agent  for  collection,  when  claimed  by  the  client's  as- 
signee in  bankruptcy,  and  by  another  person  who  had  at- 
tached them;'  money  in  a  bank  claimed  by  an  alleged  donee 
and  by  the  next  of  kin  of  the  deceased  depositor." 

How  evidenced. — A  claim  may  be  evidenced  by  the  legal 
proceedings  in  a  suit  against  the  stakeholder,  or  by  a  de- 
mand either  oral  or  in  writing.  Under  the  English  prac- 
tice in  sheriff  interpleader,  the  claim  of  the  third  person 
on  the  sheriff  must  be  made  in  writing.' 

Need  not  be  sued  in  equity. — The  rule  in  equity  is,  that 
the  plaintiff  may  maintain  his  bill  of  interpleader  although 
he  has  not  actually  been  sued,  or  has  been  sued  by  one  only 
of  the  conflicting  claimants,  it  is  sufficient  so  long  as  claims 
are  made.* 

English  Statutes. — In  England,  under  the  Interpleader 
Act  of  1831,°  relief  could  only  be  had  by  a  defendant  in  an 
action,  he  was  required  to  show  that  the  subject  matter  was 
claimed  or  supposed  to  belong  to  some  third  party,  who 
had  sued  or  was  expected  to  sue  for  the  same.  A  sheriff 
could  interplead  although  no  action  had  been  brought 
against  him,^"  as  well  as  after  an  action  had  been  brought,^^ 

"  Oonnell  v.  Ferguson  (1857),  Ct.  of  Session,  19  D.  482. 

*  Park  V.  Watson  (1874),  Ct.  of  Session,  2  R.  118. 

=  Dill  v.  Ricardo  (1885),  Ct.  of  Session,  12  R.  404. 

'  Royal  Bank  of  Scotland  v.  Price  (1893),  Ct.  of  Session,  20  R. 
290.  For  cases  in  which  there  appeared  no  double  distress:  See 
Logan  T.  Wilkie  (1855),  Ct.  of  Session,  17  D.  485;  Clark  v. 
Campbell  (1873),  Ct.  of  Session,  1  R.  281;  Glass  v.  Robertson  (1899), 
Ct.  of  Session,  1  F.  391. 

'Eug.  Order  LVII.,  Rule  16,  Ont.  Rule  1115. 

•Angell  V.  Hadden  (1808),  15  Ves.  Jun.  p.  24.");  Alorgan  v. 
Marsack  (1816),  2  Meriv.  107;  Richards  v.  Salter  (1822),  6  .Johns. 
Ch.  N.  Y.  445;  Yates  v.  Tisdale  (1837),  3  Ed.  Ch.  N.  Y.  71;  Strange 
r.  Bell  (1852),  11  Ga.  103;  Newhall  v.  Kastens  (1873),  70  111.  156; 
but  see  Brown  v.  The  Britannia  Ins.  Co.  (1859),  9  Ir.  Com.  L.  R. 
Ap.  xxvi. 

•1  &  2  Will.  IV.,  c.  58. 

"  Green  v.  Brown  (1835),  3  Dowl.  337. 

"  Booth  V.  Preston  (1860),  3  Ont.  P.  R.  90. 
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and  although  he  might  have  pleaded  in  the  aetionj^^  but  on 
condition  that  he  pay  the  costs  of  the  action.  In  1873 
provision  was  made  so  that  debtors  and  trustees  might 
interplead  although  no  action  had  been  commenced/^  and 
since  1883  the  same  rule  prevails  with  regard  to  all  classes 
of  persons,  who  may  interplead  when  they  have  been,  or 
expect  to  be,  sued  by  two  or  more  parties.^* 

TTnited  States  Statutes. — In  the  United  States,  under 
most  of  the  codes,  interpleader  can  only  be  had  by  a  defen- 
dant in  an  action.  The  codes,  however,  of  California, 
Idaho,  Montana,  Utah  and  Washington  allow  relief  in  cer- 
tain eases  when  the  applicant  has  not  been  sued  by  either 
party.^'  In  Few  York  State  the  fact  that  a  defendant  who 
is  being  sued  for  money  come  to  his  hands  cannot  be  per- 
mitted to  bring  in  as  additional  defendants  creditors  who 
claim  the  fund  adversely  to  the  plaintiff,  does  not  interfere 
with  his  right,  under  the  interpleader  section  of  the  code, 
upon  paying  the  money  into  court,  to  have  such  adverse 
claimants  substituted  as  defendants  in  his  place,  and  to  be 
discharged  from  liability.^'* 

In  South  Carolina,  although  the  code  does  not  provide 
for  interpleader  when  both  claimants  are  parties  to  the  same 
action,  it  does  not  prevent  interpleader  under  the  equitable 
jurisdiction  of  the  court,  which  will  allow  a  defendant  in  a 
proper  case  to  obtain  an  order  requiring  the  plaintiff  and 
his  co-defendant  to  interplead.  If  a  defendant  could  only 
avail  himself  of  the  remedy  in  the  mode  prescribed  by  the 
code,  it  would  be  in  the  power  of  a  plaintiff  to  deprive  the 
defendant  of  such  remedy,  by  also  making  the  rival  claim- 
tot  a  defendant.^^ 

"Macdonald  v.  Great  N.  W.  Central  Railway  Co.  (1S94),  10 
Man.  83. 

"23  &  24  Vict.  Imp.  e.  66.  s.  2.5,  sub-s.  6;  Re  New  Hamburg 
(1875),  W.  N.  239;  Lacey  v.  Wieland  (1876),  W.  N.  24. 

"Order  LVII.,  Rulel  (a)  and  (6). 

■°  See  Appendix. 

"American  Trust  &  Savings  Bank  v.  Thalheimer  (1898),  29 
Anp.  Div.  170  N.  Y. 

"  Brock  T.  Southern  Railway  (1895),  44  S.  C.  444. 
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Claims  may  be  legal  or  equitable. — That  the  demand  of 
one  defendant  is  by  virtue  of  an  alleged  legal  right,  and  the 
other  of  an  equitable  title,  is  no  objection  to,  a  bill  of  inter- 
pleader. It  is  sufficient  to  found  the  jurisdiction  that  one 
title  is  legal  and  the  other  equitable. ^^  Where  one  of  the 
claims  is  purely  equitable,  it  seems  indispensable  to  come 
into  equity,  for  in  such  a  case  there  can  be  no  interpleader 
awarded  at  law.^°  Where  the  titles  of  all  the  claimants  are 
purely  equitable,  there  is  a  still  broader  ground  to  award 
a  bill  of  interpleader.^"  That  an  equitable  claim  could  not 
be  the  basis  of  an  application  under  the  English  Inter- 
pleader Act  was  early  decided.  It  was  said  that,  the  judges 
at  common  law  had  not  conferred  upon  them  by  the  act, 
the  power  to  determine  matters  within  the  province  of  a 
court  of  equity,  the  intention  being  to  afford  relief  in  those 
cases  only  in  which  the  claims  depended  upon  legal  rights.^^ 
But  this  rule  was  soon  departed  from,  and  under  the  more 
liberal  construction  of  the  Act,  it  was  held  that  courts  of 
law  might  give  effect  to  equitable  claims,  and  the  courts 
accordingly  now  follow  this  latter  rule  and  consider  the 
equitable  rights  of  the  parties. ^^ 

"  Morgan  v.  MarBaok  (1816),  2  Meriv.  107;  Smith  v.  Hammond 
(1833),  6  Sim.  10;  Crawford  v.  Fisher  (1840),  10  Sim.  479;  Richards 
T.  Salter  (1822),  6  John.  Oh.  N.  Y.  445;  Yates  v.  Tisdale  (1887),  3 
Ed.  Oh.  N.  Y.  56:  Strange  v.  Bell  (1852),  11  Ga.  103;  Burton  v. 
Black  (1861),  32  Ga.  53;  Newhall  v.  Kastens  (1873),  70  111.  156; 
Fairbanks  v.  Belknap  (1883),  135  Mass.  179. 

I'Duke  of  Bolton  v.  Williams  (1793),  4  Bro.  Chy.  300;  Oil  Run 
V.  Gale  (1873).  6  W.  Va.  525. 

^  Storey's  Equity  Jur.,  sec.  808;  but  see  Barclay  v.  Ourtis  (1821), 
9  Price,  661,  where  it  was  held  that  a  Court  of  Equity  will  not 
entertain  a  bill  of  interpleader  founded  on  equities. 

"'Braddick  v.  Smith  (1832),  9  Biug.  84;  Sturgess  v.  Claude 
(1832),  1  Dowl.  505;  Langton  v.  Horton  (1841),  3  Beav.  464;  Roach 
V.  Wright  (1841),  8  M.  &  W.  p.  155;  Bird  v.  Crabb  (1861),  30  L.  .1. 
Ex.  318;  Hurst  v.  Sheldon  (1863),  13  0.  B.  N.  S.  750. 

""  Putney  v.  Tritg  (1839),  7  Dowl.  811;  Rusden  v.  Pope  (1868), 
L.  R.  3  Ex.  269;  Manning  v.  Bowman  (1872),  9  Nova  Scotia,  42; 
Duncan  v.  Cashin  (1875),  L.  R.  10  0.  P.  554;  Engelback  v.  Nixon 
(1875),  L.  B.  10  C.  P.  645;  Jennings  v.  Mather  (1901),  1  Q.  B.  108; 
McKenzie  v.  ^tna  (1879),  Russell's  Eq.  Decs.  Nova  Scotia  346; 
Gourlay  v.  Lindsay  (1879),  2  N.  S.  Wales,  S.  C.  R.  N.  S.  278; 
Anderson  v.  Carter  (1894),  20  Victorian  L.  R.  246;  see  also  Haddow 
V.  Morton  (1894),  63  L.  J.  Q.  B.  p.  40. 
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This  rule  is  also  followed  in  Massachusetts,  where  it  has 
been  held,  that  the  statute  of  that  State  is  broad  enough  to 
cover  equitable  rights  and  interests.^^ 

Claims  must  be  connected. — It  is  a  prime  rule  in  equity, 
that  the  titles  of  the  adverse  claimants  must  be  connected, 
by  reason  of  one  being  derived  from  the  other,  or  by  both 
being  derived  from  a  common  source.  There  must  be  privity 
of  some  sort  between  all  the  parties,  such  as  privity  of  estate, 
title  or  contract.^''  It  is  sufficient,  however,  to  found  the 
right  to  interplead,  if  one  claimant  has,  by  his  own  act, 
given  a  color  of  title  to  the  other.^°  In  the  absence  of  facts 
which  show  one  thing  or  the  other,  relief  will  be  refused.^" 

In  cases,  therefore,  of  adverse  independent  titles,  the 
party  holding  the  property  must  defend  himself  as  best  he 
can,  and  is  not  entitled  to  the  assistance  of  a  court  of 
equity  to  relieve  him  by  awarding  an  interpleader."' 

Effect  of  rule. — This  rule  has  worked  considerable  hard- 
ship on  many  persons  and  corporations,  who,  in  the  ordin- 
•ary  course  of  affairs  and  without  any  fault,  become  through 
some  contract  lawfully  possessed  of  property,  or  liable  to 
pay  some  debt.  It  has  affected  particularly  tenants,  and 
many  classes  of  agents,  such  as  bailees,  consignees,  factors 
and  carriers.     Such  an  one,  finding  himself  harassed  by  a 

==  Underwood  v.  Boston  Five  Cent  Savings  Bank  (1886),  141 
Mass.  305;  Dixon  v.  National  Life  Insurance  Co.  (1897),  168  Mass. 
48;  Briefly  v.  Equitable  Aid  Union  (1898),  48  N.  B.  Rep.  1090  Mass. 

"Dun?ey  v.  Angove  (1794),  2  Ves.  Jun.  303;  Clark  v.  Byne 
(1807),  13  Yes.  Jun.  383  6;  Lowe  v.  Richardson  (1818),  3  Mad.  277; 
Crawshay  v.  Thornton  (1837),  2  M.  &  C.  1;  Watts  v.  Hammond 
(1855),  3  W.  R.  312;  Cook  v.  Earl  of  Bosslyn  (1861),  1  Giff.  167; 
Fuller  V.  Patterson  (1869),  16  Grant.  Ont.  91;  Gibson  v.  Gold- 
thwaite  (1845),  7  Ala.  281;  Kyle  v.  Mary  Lee  Coal  &  Ry.  Co.  (1896), 
112  Ala.  606;  Wells  v.  Miner  (1885),  25  Fed.  Rep.  (Cal.)',  .^33; 
National  v.  Platte  (1894),  54  111.  App.  483;  Boston  v.  Skillings  (1882), 
132  Mass.  410;  Fairbanks  v.  Belknap  (1883),  135  Mass.  179;  Snod- 
grass  v.  Butler  (1876),  54  Miss.  45;  Sullivan  v.  Knights  of  Father 
Matthew  (1897),  73  Mo.  App.  43:  Shaw  v.  Coster  (1840),  8  Pai.  N. 
Y.  339;  Trigg  v.  Hitz  (1864),  17  Abb.  Pr.  N.  Y.  436;  Lund  v. 
Seamen  (1862),  37  Barb.  N.  Y.  129;  Bartlett  v.  The  Sultan  (1885), 
23  Fed.  Rep.  (N.  Y.)  257;  Aland  v.  Bank  (1883),  31  P.  L.  .1.  (Pa.)  80. 

==  East  India  Co.  v.  Edwards  (1811),  18  Ves.  Jun.  376;  Glynn  v. 
Locke  (1842),  3  Dr.  &  War.  11. 

''  Kyle  v.  Mary  Lee  Coal  &  Ry.  Co.  (1896),  112  Ala.  606. 

"  First  National  Bank  v.  Bininger  (1875),  26  N.  J.  Eq.  345. 
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third  party,  claiming  the  property  or  debt  in  a  manner  para- 
mount to  the  contract,  is  left  to  answer  both  the  contract 
and  the  adverse  claim  as  best  he  may.  The  courts  have 
sometimes  resorted  to  logical  expedients  to  explain  why  this 
rule  should  be  followed.  It  has  been  pointed  out  that,  it 
would  be  a  great  injustice  if  there  were  a  loop  hole  through 
which  parties  might  evade  a  deliberate  covenant,  by  procur- 
ing third  persons  to  set  up  claims.  In  this  argument  it 
seems  to  have  been  considered  more  in  the  interests  of  jus- 
tice, that  the  debt,  or  property,  should  be  rendered  in  pur- 
suance of  the  contract,  than  that  the  debtor  or  stakeholder 
should  be  relieved  of  his  possible  double  liability,  and  of 
vexatious  litigation.^*  In  an  early  decision  it  was  said, 
that  the  alarming  consequence  would  be,  if  a  contrary  prac- 
tice were  tolerated,  that  a  tenant  in  possession,  whose  duty 
is  to  stand  by  and  defend  his  landlord,  would  become  the 
instrument  to  betray  him.^" 

Cases  in  which  relief  refused.  —  The  following  are  ex- 
amples of  adverse  claims  in  which  interpleader  has  been 
refused:  a  tenant  seeking  to  have  his  landlord  interplead 
with  a  stranger  to  the  lease  ;^"  an  agent  asking  to  have 
an  interpleader  between  a  third  person  claiming  paramount 
to  or  independently  of  his  principal,  and  the  latter  f^  a  pur- 
chaser of  goods,  from  whom  they  were  claimed  by  the  ven- 
dor on  the  ground  that  they  had  been  obtained  by  fraud, 
while  two  others  also  claimed  them,  one  in  virtue  of  a  lien 
for  freight  and  a  second  on  account  of  advances;'^  a  town- 
ship treasurer  to  whom  a  drain  tax  was  paid  under  protest, 
where  the  tax  was  claimed  back  by  the  person  who  paid  it, 
and  by  a  person  to  whom  a  township  order  on  the  trust 
fund  had  been  given  ;^'  an  auctioneer  who  had  sold  goods 
for  a  chattel  mortgagee,  the  proceeds  being  also  claimed 

='  Cook  T.  Earl  of  Rosslyn  (1859),  1  Gife.  167. 
="  Duncev  v.  Angove  (1789),  2  Ves.  Jun.  303. 
=»HaQdcoek  v.  Shaea  (1701),  1  CoUes  122. 

»' Nicholson  t.  Knowles  (1820),  5  Mad.  47.  21  R.  R.  276;  Mc- 
Laughlin V.  Pitt  (1896),  6  N.  S.  Wales  W.  N.  109. 
'■'  Horoby  v.  Gordon  (1862),  9  Bosw.  N.  Y.  656. 
=»  Wallace  v.  Sorter  (1883),  52  Mich.  159. 
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by  an  assignee  in  bankruptcy  of  the  mortgagor;^*  a  bank 
which  had  collected  a  draft  for  a  customer  where  the  jiro- 
ceeds  were  demanded  by  the  customer's  executor,  and  a 
third  party  who  alleged  that  the  customer  was  his  agent;'" 
and  a  person  from  whom  a  commission  was  claimed  by  two 
real  estate  brokers,  under  independent  contracts.* 

Cases  in  which  relief  awarded. — The  following  are  con- 
nected claims  in  respect  of  which  interpleader  will  be  al- 
lowed: "Where  a  third  party  claims  of  a  tenant,  the  rent, 
as  assignee  or  mortgagee  of  the  landlord;'*"  when  a  princi- 
pal creates  the  adverse  title  by  an  assignment  legal  or  equit- 
able, or  it  is  founded  by  operation  of  law,  as  in  a  case  of 
bankruptcy,  the  agent  may  call  on  his  principle  to  inter- 
plead with  the  assignee.'^  So,  where  the  two  claimants 
originally  make  a  joint  deposit,  and  afterwards  both  claim 
the  subject  of  it.'* 

Case  of  three  claims.— When  there  are  three  claimants, 
and  the  claim  of  one  is  paramount  and  adverse  to  the  claims 
of  the  other  two  which  are  connected,  one  of  these  latter 
two  cannot  object  to  the  right  of  interpleader,  because  the 
claim  of  the  third  claimant  is  adverse.'*'' 

View  of  doctrine  in  United  States. — In  the  United  States, 
the  rule  has  been  looked  upon  as  narrow  and  inequitable. 
Story,  in  discussing  it,  questions  whether  it  might  not 
have  been  more  wise  and  more  consistent  with  the  principles 
of  equitj',  to  have  held  that,  in  all  cases  when  the  bailee  is 
innocent  and  without  any  fault,  he  should  have  a  right  to  a 
bill  of  interpleader.*"  Pomeroy  regards  the  rule  much  in 
the  same  waj'',  and  says  that,  it  is  a  manifest  imperfection 
of  equity  jurisprudence  that  it  should  be  so  limited.     A 

=' McClelland  v.  Reilly  (1879),  4  Ir.   K.  C.  L.  699. 

==  Thii-d  National  Bank  v.   Skillings  (1882),  132  Mass.  410. 

'  McCreery  v.  Inge   (1900),  49  App.  Div.  N.  Y.  133. 

""  Cowtan  T.  Williams  (1S03),  9  Ves.  Jun.  107;  McCoy  v.  Mc- 
Murtrie  (1877),  12  Phila.  Pa.  180. 

*'  Gei-man  Exchange  Bank  v.  Board  of  Commissioners  (1879), 
57  How.  N.  Y.  187;  Glynn  v.  Locke  (1842),  8  Dr.  &  War.  11. 

»«^■olan  V.  London  (1889),  6  N.  S.  Wales  W.  N.  127. 

'"  Farebrother  v.  Beale  (1849),  3  De  G.  &  Sm.  637. 

*"  Story's  Bq.  Jur.  sec.  819. 
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person  may  be,  and  is,  exposed  to  danger,  vexation,  and  loss 
from  conflicting  independent  claims  to  the  same  thing,  as 
well  as  from  claims  that  are  dependent,  and  there  is  noth- 
ing in  the  nature  of  the  remedy,  which  need  prevent  it  from 
being  extended  to  both  classes  of  demands.*^  A  New  York 
judge  has  recently  remarked  that,  while  the  early  authori- 
ties were  exacting  upon  this  subject,  many  of  the  later  cases 
have  been  less  rigid,  and  some  have  ignored  it  altogether, 
and  he  points  out  that  the  doctrine  has  been  abrogated  in 
England  by  statute.*^ 

Doctrine  abrogated  by  statute. — In  England,  doubts  were 
eutertained  whether  the  Interpleader  Act  of  1831  applied, 
when  the  titles  of  the  claimants  had  not  a  common  origin, 
but  were  adverse.  To  remove  this  doubt  the  Common  Law 
Procedure  Act  of  1860  enacted,  that  interpleader  should  lie 
though  the  titles  of  the  claimants  to  the  money,  goods,  or 
chattels  in  question,  or  the  proceeds  or  value  thereof,  had 
not  a  common  origin,  but  were  adverse  to  and  independent 
of  one  another.*'  This  provision  is  continued  in  the  present 
English  rules,**  and  is  now  in  force  in  Ireland,*"  and  is 
applicable  to  all  cases  of  interpleader. 

In  a  few  of  the  American  States,  namely  in  California, 
Idaho,  Montana  and  Utah,  a  similar  provision  has  been 
enacted,  that  relief  inay  be  had  although  the  titles  or  claims 
have  not  a  common  origin,  or  are  not  identical,  but  are 
adverse  to  and  independent  of  one  another.*^ 

In  Oatario  this  provision  was  introduced  in  1869,  in  the 
case  of  interpleader  by  bailees  and  carriers,*^  but  it  only 
became  applicable  generally  to  all  cases  of  interpleader  by 

"  Poineroy's  Eq.  Jur.,  sec.  1324. 

^=  Crane  v.  McDonald  (1890),  118  N.  Y.  648;  see  also  Schuyler 
V.  Hargous  (1865),  28  How.  Pr.  N.  Y.  245. 

"23  &  24  Vict.  Imp.  c.  126,  s.  12;  Meynell  v.  Angell  (1862),  32 
L.  J.  Q.  B.  14;  see  also  Scott  v.  The  Midland  Ry.  (1851),  2  Ir.  C. 
L.  R.  83. 

"  Order  LVII,  rule  3,  see  appendix. 

■*■'  See  under  Ireland  in  appendix. 

"See  Wells  v.  Miner  (1885),  25  Fed.  Rep.  Cal.  533,  and 
appendix. 

"33  Vict.  Ont.  e.  17. 
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the  rules  adopted  in  ISSS.*^  In  the  other  Canadian  Pro- 
vinces, where  the  English  Judicature  Act  has  been  enacted, 
this  same  rule  is  in  force,  namely  in  Nova  Scotia,  Prince 
Edward  Island,  Manitoha,  North- West  Territories  and  Brit- 
ish  Columbia.*' 

Claims  should  be  investigated. — A  person  on  whom  claims 
have  been  made  in  respect  of  the  same  subject  matter, 
should,  before  coming  to  the  court,  make  some  investiga- 
tion himself  with  regard  to  the  nature  of  the  claims,  so  that 
he  may  be  satisfied  that  he  is  really  in  a  difficulty;  for  one, 
who  can  by  ordinary  diligence  inform  himself  to  which  of 
the  claimants  payment  should  be  made,  cannot  maintain 
interpleader ;°"  for  it  excludes  all  cases  where  the  rights  of 
the  parties  are  clearly  settled.'*^  If  therefore  one  of  the 
claims  be  either  obviously  good  or  bad,  as  will  presently 
appear,  interpleader  will  not  lie,  therefore,  to  prevent  a 
dismissal  of  his  application  the  person  seeking  relief  should 
first  make  a  careful  inquiry. 

Sheriff  should  inquire. — It  is  also  the  duty  of  a  sheriff 
to  make  some  inquiry,  as  to  the  nature  of  the  claims,  before 
he  comes  to  the  court.  He  is  not  to  be  spared  all  trouble,  and 
sheriff's  applications  are  not  to  be  considered  as  a  matter 
of  course.  When  the  right  of  the  execution  creditor,  or  of 
the  claimant,  is  clear,  and  the  facts  may  be  easily  ascer- 
tained, the  law  does  not  intend  the  sheriff  to  be  relieved 
from  the  exercise  of  a  sound  Judgment,  by  application  to 
the  court  for  indemnity  xmder  the  Interpleader  Statute."^ 
It  was  the  rule  in  equit)',  that  the  sheriff  should  have  some 
reasonable  ground  for  believing  that  the  goods  seized  were 
the  debtor's.     It  is  a  fair  presumption  that  goods  on  the 

'"Ont.  Eule  1105. 

'°  See  in  appendix. 

'"  Sulzbaclier  v.  National  (1884),  52  N.  y.  Super.  Ct.  2G9. 

"'Dorn  V.  Fox  (1874),  Gl  N.  Y.  2(i4;  and  see  Morgan  v.  Fill- 
more (1864),  18  Abb.  Pr.  X.  Y.  217. 

="  Bishop  ,-.  Hinxmm  (1833).  2  Dow).  1G6;  Walker  v.  Niles 
(1870),  3  Ont.  Chy.  Chamb.  59;  Wilkins  v.  Peatman  (1877),  7  Ont. 
P.  R.  84;  Monitor  Plow  Works  v.  Allen  (1877),  Man.  R.  Temn 
Wood  165. 
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debtor's  premises  belong  to  him,  yet  it  is  quite  consistent 
with  that  state  of  things,  tiiat  they  may  belong  to  another.^^ 

Submit  claim  to  other  claimant. — It  is  a  reasonable  pre- 
caution for  a  stakeholder,  to  inform  each  claimant  that  there 
is  an  adverse  claim.  It  may  be,  that  one  claimant  will 
abandon  if  he  knows  of  the  other  claim,  and  the  apparent 
diflBculty  will  disappear.  It  has  been  held  that,  a  sherifE 
could  not  file  a  bill  of  interpleader,  until  he  had  informed 
the  judgment  creditor  of  the  adverse  claim,  and  ascertained 
whether  the  latter  claimed  the  goods,  or  would  give  them 
up."^ 

A  sherifE  who  seeks  interpleader  without  having  taken 
this  precaution,  may  iind  on  the  return  of  his  application 
that  the  execution  creditor  will  not  dispute  the  claim,  with 
the  result,  that  the  application  will  be  dismissed  with  costs 
payable  by  the  sherifE."' 

In  England  and  Ontario. — Under  recent  enactments  in 
England  and  in  Ontario,  a  sheriff  is  obliged  to  submit  the 
adverse  claim  to  the  execution  creditor,  who  must  then 
within  four  days  in  England,  and  seven  in  Ontario,  admit 
or  dispute  the  claim.  It  was  held  under  these  rules  that 
the  sheriff  could  only  interplead,  upon  the  creditor  disput- 
ing the  claim,  or  upon  his  failing  to  answer  one  way  or  the 
other;'"  but  now,  by  subsequent  amendments  in  both 
countries,  the  sheriff  may  still  be  protected  against  actions, 
when,  after  seizure,  the  execution  creditor  admits  the  claim- 
ant's title." 

Solicitor  instructing  sheriff. — A  sheriff  should  remember 
that  notice  of  the  claim  is  to  be  given  to  the  execution 
creditor,  his  solicitor  is  not  mentioned,  and,  as  in  the  ma- 
jority of  cases,  the  sheriff  has  to  deal  with  the  solicitor,  he 

»=Tufton  V.  Harding  (1859),  6  Jur.  N.   S.  116. 

"Daltoa  v.  Furness  (1866),  35  Beav.  461. 

">  Prosser  v.  Mallinson  (1884),  28  Sol.  J.  pp.  411,  616;  Canadian 
Bank  of  Commerce  v.  Tasker  (1880),  8  Ont.  Pr.  351;  Glasier  v. 
Cooke  (1835),  5  N.  &  M.  680;  Vanstaden  v.  Vanstaden  (1884),  10 
Ont.  Pr.  428;  C.  v.  D.  (1883),  W.  N.  207. 

"  Ens.  Order  LVII.  Rule  16;  Ont.  Rule  1115.  Also  see  Moore 
V.  Hawkins  (1895).  15  Reoorts.  357. 

"Eng.  Order  LVII.,  Rule  16  A,  Ont.  Rule  1115. 
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should  also  remember  in  taking  instructions,  that  a  solicitor 
retained  to  collect  a  debt,  is  not  entitled  to  interplead  with- 
out a  further  retainer  for  that  purpose,  because  proceed- 
ings in  interpleader  are  substantially  a  second  action.'^'  It 
has  also  been  held,  that  an  attorney  has  no  implied  au- 
thority to  give  instructions  to  a  sheriff  to  seize  particular 
goods."*" 

Where  notice  of  claim  was  given  by  a  solicitor,  and  the 
claimant  did  not  appear  on  the  application,  the  court  only 
granted  a  conditional  order,  to  be  served  on  the  claimant 
personally,  calling  on  him  to  show  cause  why  he  should  not 
pay  the  costs.'" 

What  must  be  shown  to  the  court. — The  person  seeking 
relief  must  state  fully  and  specifically  the  facts  which  show 
that  two  adverse  claims  have  been  made  upon  him,  so  that 
the  court  may  see,  that  the  claims  are  of  such  a  character, 
and  sustain  such  a  relation  to  the  fund,  as  to  make  a  fit 
subject  for  interpleader.  It  must  appear  that  there  is  a 
question  between  the  two  cliamants,  and  the  court  is  bound 
to  see  that  there  is  a  question  to  be  tried."^  The  facts  will 
be  set  forth  in  the  bill  of  complaint  or  other  pleading,  when 
an  interpleader  suit  or  an  action  of  interpleader  is  begun, 
or  in  an  affidavit  when  the  application  for  relief  is  in  a 
summary  way  under  an  interpleader  statute  by  petition, 
summons  or  motion."^ 

If  the  claims  are  not  set  forth  with  as  much  accuracy 
and  particularity  as  could  be  desired,  it  must  be  recollected 
that  the  party  seeking  relief  is  not  a  claimant  to  the  fund. 
He  only  sets  out  the  claims  as  exhibited  or  made  to  him, 

=»Haekett  v.  Bible  (1888),  12  Ont.  Pr.  482;  James  v.  Eicknell 
(1887),  20  Q.  B.  D.  164. 

™  Wallbridge  y.  Hal!  (1887),  7  Canada  L.  T.  259;  Smith  v.  Keal 
(1882),  9  Q.  B.  D.  340;  Pardee  v.  Glass  (1886).  11  Ont.  R.  p.  280. 

"» Burke  v.  Burke  (1878),  12  Ir.  L.  T.  &  Sol.  J.  50  and  88. 

"Cochrane  v.  O'Brien  (1845),  1  Ir.  Eq.  R.  241;  Briant  v.  Reed 
(1862),  14  N.  J.  Eq.  271;  Starling  v.  Brown  (1870),  7  Bush  (Ky.1, 
164;  Snodgrass  v.  Butler  (1876),  54  Miss.  45;  Baltimore  v.  Arthur 
(1882),  90  N.  Y.  234;  Varrian  v.  Berrien  (1886).  42  N.  J.  Eq.  1; 
Schell  V.  Lowe  (1894),  75  Huu.  N.  Y.  43;  National  v.  Augusta 
("1896),  99  Ga.  286. 

"  See  chap.  VIL 
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and  cannot  be  supposed  to  do  it  with  as  much  accuracy  as 
the  claimants  themselves  would  do.  It  is  enough  for  him 
to  satisfy  the  court  that  there  are  opposing  claims,  against 
which  he  is  entitled  to  protection.*^ 

The  true  providence  of  a  bill  of  interpleader  is  to  set 
forth  substantially  the  general  nature  of  the  claims  asserted 
by  the  two  parties,  and  it  is  the  duty  of  the  plaintiff  to  set 
forth  generally  in  his  petition  the  nature  of  the  claims  that 
have  been  made,  so  that  the  court  may  determine  from  the 
petition  itself,  whether  interpleader  is  proper."* 

It  has  been  said  in  Manitoba,  that  in  no  case  is  the  plain- 
tiff in  a  bill  of  interpleader  required  to  set  out  the  titles  of 
the  several  defendants  with  the  same  fulness,  as  if  each  of 
.such  defendants  were  filing  a  bill  upon  his  own  claim.  One 
of  the  clauses  usually  inserted  in  the  prayer  of  a  bill  of  inter- 
pleader, is,  for  an  order  that  the  defendants  state  the  par- 
iticulars  of  their  respective  titles."^ 

Mere  fact  of  double  claim  not  sufficient. — It  is  not  enough 
■to  show  that  two  claims  are  presented,  the  mere  fact  of  a 
double  claim  is  not  in  all  cases  and  under  all  circumstances 
the  test  of  the  right  to  maintain  interpleader.  The  posses- 
sion of  the  fund  or  property  may  be  of  such  a  character  as 
to  preclude  the  right  to  dispute  the  title  of  another,  or  the 
parties  may  claim  the  same  property  under  different  titles, 
not  derived  from  the  same  common  source.""  Unless,  there- 
fore, something  more  appears  than  that  a  demand  has  been 
made,  or  a  notice  of  claim  served,  the  court  will  not  exer- 
cise its  discretion  in  favour  of  the  applicant."' 

It  is  not  sufficient,  merely  to  state  that  conflicting  claims 
"have  been  made,  the  applicant  must  show  something  of  their 

■^  Westervelt  v.  Ackerman  (1835),  2  Green  N.  J.  325. 

"Connecticut  Mutual  Life  Ins.  Co.  v.  Lea  (1900),  7  Oliio  N. 
P.  10. 

'=  Tees  V.  Spence  (1886),  3  Man.  430. 

°»Bmerick  v.  New  York  Life  (1878),  49  Md.  352;  Stevenson  v. 
New  York  Life  (1896).  10  App.  Div.  N.  Y.  233;  CosgrifE  v.  Hudson 
-<1898),  52  N.  Y.  S.  189. 

"Wells  V.  National  City  Bank  (1899),  40  App.  Div.  N.  Y.  498. 

M.L.I.  9 
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nature;'^  but  lie  is  not  obliged  to  produce  proofs  of  their 
validity  or  sufSciency."' 

A  sufficient  claim  is  not  shown  by  an  applicant,  when 
his  affidavit  refers  to  copies  of  documents  produced  to  him 
by  a  claimant,  with  hearsay  evidence  in  the  absence  of  the 
originals;'"  and  where  the  applicant  does  not  state  any  facts 
showing  the  nature  of  the  adverse  claims,  or  showing  that 
a  claim  is  not  frivolous,  interpleader  will  not  lie,  for  it  is 
then  impossible  for  the  court  to  say  whether  the  circum- 
stances show  a  case  fit  for  the  remedy."^ 

Where  a  defendant  merely  stated,  that  he  was  informed 
and  believed  that  a  third  party  based  his  claim  upon  an 
agreement  alleged  to  be  in  existence,  and  it  did  not  appear 
whether  such  agreement  was  oral  or  in  writing,  nor  was 
anything  shown  of  its  terms,  it  was  held  that  sufficient 
circumstances  were  not  stated/^ 

The  question  for  the  court. — After  the  applicant  has  in- 
vestigated the  claims,  and  has  laid  before  the  court  the  re- 
sult of  his  inquiry,  the  question  arises,  has  he  shown  enough, 
or,  is  what  he  has  shown  sufficient  to  justify  the  applica- 
tion of  the  remedy?  When  he  has  fully  stated  the  facts, 
it  is  for  the  court  to  say,  whether  the  applicant  would  in- 
cur such  risk  in  determining  which  of  the  parties  he  should 
pay,  as  to  devolve  upon  the  court  the  duty  of  exercising  the 
discretion  committed  to  its  favour.  The  applicant's  affi- 
davit is  not  defective,  if  it  does  not  state,  that  he  cannot 
determine  without  hazard  to  himself  to  which  party  the 
money  belongs,  if  he  did,  it  would  be  an  expression  of  opin- 
ion and  not  a  fact.'^  It  is  not  his  duty  to  determine  for 
himself  which  claim  is  sustained  in  fact.'* 

Some  proof  in  all  cases. — No  less  proof  is  required,  to 
entitle  a  defendant  to  obtain  an  order  of  interpleader  in  a 

™Robards  v.  Clayton  (1892),  49  Mo.  App.  608. 

""Dreyfus  v.  Casey  (1889),  52  Huu.  N.  Y.  95. 

™Mars  V.  Albany  (1893),  69  Hun.  N.  Y.  398. 

"  Mahro  v.  Greenwick  (1896),  58  N.  Y.  S.  126. 

■=  Roberts  v.  Vanhorne  (1897),  21  App.  Biv.  N.  Y.  369. 

'"  Schell  T.  Low  (1894),  75  Hun.  N.  Y.  43. 

"Connecticut  Mutual   Life   Ins.   Co.   v.   Eea   (1900),   7  Ohio   N. 
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summary  way,  than  is  necessary  to  support  a  bill  or  an 
action  of  interpleader." 

Decisions  inharmonious.  —  It  has  been  said  by  a  New- 
York  judge,  that  the  modern  decisions,  upon  what  the  ap- 
plicant must  show,  of  the  claims  interposed,  are  in  a  very 
inharmonious  condition,'"  and,  that  this  is  so,  is  evident 
from  the  following: — 

It  has  been  decided  that  he  must  show,  a  colour  of  right 
in  each  claimant ;''  that  each  claim  is  apparently  well 
founded;'*  and  that  he  is  ignorant  of  the  rights  of  the 
claimants.'"  Then,  from  the  negative  side  it  has  been 
held,  that  he  need  not  show  a  clear  title  in  either  against 
the  other,  nor  that  a  claim  interposed  will  probably  be  suc- 
cessful;*" nor  an  apparent  title  in  each;*^  nor  that  one  claim 
is  open  to  objection.*"  It  is  enough  that  there  are  oppos- 
ing claims,*'  and  that  he  has  a  well  founded  apprehension 
of  danger  from  the  conflicting  claims.** 

The  old  rule. — It  was  at  first  the  rule,  that  a  stakeholder 
was  justified  in  filing  a  bill  of  interpleader,  if  there  were 
the  slightest  doubt  or  risk  from  conflicting  claims.*"  But 
this  old  rule,  that  the  stakeholder  is  entitled  to  be  removed 
beyond  the  shadow  of  a  risk,  and  that  in  order  to  entitle 
him  to  the  protection  of  the  court,  it  is  only  necessary  to 
establish  that  suits  have  been  brought,  or  that  claimants 
have  threatened  to  bring  them,  no  longer  prevails.*" 

"  Wells  V.  National  City  Bank  (1899),  40  App.  Div.  N.  Y.  498. 

•'  Burritt  v.  Press  Publishing  Oo.  (1897),  19  App.  Div.  N.  Y.  0O9. 

"Kobards  v.  Clayton  (1892),  49  Mo.  App.  608;  Sullivan  v. 
Kniglits  of  Father  Mathew  (1897),  73  Mo.  App.  43. 

"  Davis  v.  Davis  (1895),  96  Ga.  186;  Roberts  v.  Vanhorne  (1897), 
21  App.  Div.  N.  Y.  369. 

"Jordan's  Appeal  (1880),  10  W.  N.  C.  (Pa.)  87;  Trigg  v.  Hitz 
a864),  17  Abb.  Pr.  (N.  Y.)  436. 

^  Sullivan  v.  Knights  of  Father  Mathew  (1897),  73  Mo.  App.  43. 

^  East  V.  Littledale  (1848),  7  Hare  57;  Supreme  v.  Kaddatz 
(1894).  57  111.  App.  119. 

«»Doran  v.  Toronto  (1890),  14  Ont.  Pr.  104. 

^  Westervelt  v.  Ackerman  (1835),  2  Green  N.  J.  325. 

«*  Blair  v.  Porter  (1861),  13  N.  J.  Eq.  267;  National  v.  Augusta 
(1896).  99  Ga.  286. 

«  Nelson  v.  Barter  (1864),  2  H.  &  M.  334. 

"  Nassau  v.  Yandes  (1887),  44  Hun.  N.  Y.  55;  Cosffriff  v.  Hudson 
0898),  52  N.  Y.  S.  189;  Post  v.  Emmett  (1839),  40  App.  Div.  N 
y.  477. 
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Doctrine  of  reasonable  foundation.  —  It  is  now  well 
■settled,  that  an  applicant  for  relief  by  interpleader  from 
hostile  claimants  must  show  affirmatively,  that  the  claims 
asserted  or  interposed  have  some  reasonable  foundation  or 
plausibilitjr,  so  that  the  court  may  see  that  there  is  a  ques- 
tion to  be  tried.''  As  has  already  been  stated,  the  mere 
fact  that  claims  have  been  made  is  not  sufficient,  it  is  neces- 
sary to  show  in  addition,  some  circumstances  which  will 
satisfy  the  court  that  the  claims  have  some  facts  to  support 
them,  or  such  foundation  in  law  as  will  create  a  reasonable 
■doubt,  whether  the  holder  of  the  fund  will  be  safe  in  pay- 
ing it  over  to  the  person  from  whom  he  received  it.^' 

Rule  in  Scotland.  —  In  Scotland,  where  the  remedy, 
known  as  multiplepoinding,  can  be  raised,  either  by  the 
stakeholder  or  by  one  of  the  claimants,  it  has  been  held, 
that  it  is  not  enough  to  say  '  I  have  a  claim.'  Some  intel- 
ligible ground  for  the  claim  must  be  stated,  not  that  the 
holder  of  the  fund  may  form  an  opinion  or  judgment  on 
the  merits  of  the  claim,  but  that  he  may  see  that  a  real 
question  between  hostile  parties  is  raised.  The  holder  of 
the  fund  is  not  bound  to  know  or  set  forth  the  specific 
Igi-ounds  of  the  several  claims.  He  must  make  a  relevant 
statement,  that  separate  and  hostile  claims  have  been  made 
to  him.*"  The  claims  must  be  more  than  mere  random 
claims,  they  must  be  real  and  intelligible,  set  forth  upon 
grounds  Avhich  may  or  may  not  be  well  founded  in  law,  but 
which  are  at  least  stated  with  sufficient  precision,  to  show 
that  there  is  a  double  claim  upon  one  fund,  maintained  by 
persons  having  hostile  interests. '"' 

"Nassau  v.  Tandes  (1887)  44  Hun.  N.  Y.  55;  Feldman  v.  Grand 
Lodge  (1892),  19  N.  Y.  S.  73;  Stevenson  v.  New  York  Life  (1890), 
10  App.  Div.  N.  Y.  233;  Lennon  v.  Metropolitan  Life  (1897),  45 
N.  Y.  S.  X)33;  Cosgritf  v.  Hudson  (1898),  52  N.  Y.  S.  189;  Soutli- 
wark  T.  Cliilds  (1899),  39  App.  Div.  N.  Y.  560;  Kreiser  v.  City  of 
New  York  (1899),  01  N.  Y.  S.  329. 

"Post  V.  Emmett  (1899),  40  App.  Div.  N.  Y.  477. 

™  Fraser  v.  Wallace  (1893),  Ct.  of  Session,  20  R.  374. 

""Commercial  Bank  of  Scotland  v.  Muir  (1897),  Ct.  of  Session, 
25  E.  219. 
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There  must  be  doubt  and  hazard. — It  must  also  appear, 
that  there  is  some  reasonable  doubt  or  uncertainty,  as  to 
whether  the  stakeholder  will  be  reasonably  safe  in  paying 
or  delivering  the  subject-matter  to  one  of  the  claimants,, 
without  rendering  himself  liable  for  the  same  debt  or  duty 
to  the  other;  that  is,  that  there  is  some  real  doubt  in.  hi&- 
mind,  to  which  of  the  rival  claimants  the  admitted  debt 
belongs.  It  follows  therefore,  that  interpleader  will  only  lie„ 
when  the  applicant  cannot  pay  to  one  claimant  without 
some  substantial  risk  of  being  proceeded  against  by  the. 
other,  or  that  he  cannot  without  hazard  determine  to  which: 
of  the  claimants  he  should  pay.°^ 

In  an  action  by  a  mortgagee  of  premises,  which  had  been 
covered  by  a  policy  of  fire  insurance,  payable  to  the  owner 
or  to  the  mortgagee,  as  their  interests  might  appear,  to 
recover  the  insurance  moneys,  the  insurance  company  was 
allowed  to  interplead  the  owner  and  the  mortgagee,  as  it 
appeared  that  the  owner  claimed  an  interest  in  the  fund,, 
having  in  the  mortgagee's  foreclosure  action  raised  the  de- 
fence of  usury,  and  having  in  good  faith  taken  an  appeal 
from  the  judgment  for  foreclosure. °^ 

Reason  for  the  rule. — It  would  seem  that  this  rule  ap- 
plies more  firmly,  when  the  stakeholder  has  been  sued  by 
one  of  the  claimants,  than  it  does  when  he  institutes  an 
action  of  interpleader,  or  files  a  bill,  before  suit.  It  has 
accordingly  been  stated,  that  the  reason  upon  which  the 
rule  rests,  is,  that  a  plaintiff  suing  for  money  or  property,, 
should  not  be  compelled  without  good  cause  to  litigate  his- 

"Briant  v.  Reed  (1862),  14  N.  J.  Bq.  271;  New  York  v.  Haws 
(1873),  35  N.  Y.  Sup.  Ct.  372;  Jordan's  Appeal  (1880),  10  W.  N.  C; 
(Pa.)  37;  Baltimore  v.  Arthur  (1882),  90  N.  Y.  234;  SrcCuUen  v. 
Metropolit.in  Life.  2  Dist.  Rep.  Pa.  361;  Williams  v.  ^tna  (1887), 
8  N.  Y.  St.  Repr.  567;  Nassau  v.  Yandes  (1887),  44  Hun. 
N.  Y.  55;  Stevenson  v.  New  York  Life  (1896),  10  App. 
Div.  N.  Y.  233;  Lennon  v.  Metropolitan  Life  (1897),  45 
N.  Y.  S.  1033;  Burritt  v.  Press  Pub.  Co.  (1897),  19  Atp. 
Div.  N.  Y.  609;  Sullivan  v.  Knights  of  Father  Mathew  (1897),  73 
Mo.  App.  43;  Golden  v.  Metropolitan  Life  (1898),  35  App.  Div.  N. 
y.  569;  Cosgriff  v.  Hudson  (1898),  52  N.  Y.  S.  189;  Schvveigei-  v. 
German  (1899),  57  N.  Y.  S.  356;  Southwark  v.  Childs  (1899),  89) 
App.  Div.  N.  Y.  560. 

"'  Sexton  V.  Home  Fire  Ins.  Co.  (1898),  35  App.  Div.  N.  Y.  170. 
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right  or  title  with  a  third  party,  who  may  choose  to  lay 
claim  to  the  same  debt  or  property.  It  is  thus,  for  the  p\ir- 
pose  of  relieving  the  plaintiff  from  vexatious  and  ill-founded 
interference,  with  the  proper  enforcement  by  him  of  his 
rights  against  the  defendant,  that  the  defendant,  seeking 
to  interplead  him  with  a  third  party,  is  required  to  state 
facts  from  which  the  court  can  determine  whether  the  de- 
fendant is  exposed  to  actual  hazard  of  a  double  payment. 
In  such  a  case  the  j)lea  of  inconvenience  to  the  plaintiff 
must  yield  to  the  proper  protection  of  the  stakeholder.  As 
the  rule  is  for  the  plaintiff,  it  cannot  be  invoked  by  the 
claimant.  It  would  be  absurd  to  require  the  defendant  to 
demonstrate  to  the  claimant,  that  the  claim  which  the  latter 
makes  has  some  reasonable  foundation.  His  right,  at  most, 
is  to  insist,  before  he  is  brought  into  the  action,  that  there 
is  some  reasonable  foundation  for  the  plaintiff's  claim."' 

Degree  of  doubt  which  must  exist. — It  is  not  necessary 
for  the  applicant  to  decide  at  his  peril,  either  close  ques- 
tions of  fact,  or  nice  questions  of  law,  but  it  is  sufficient, 
if  there  be  a  reasonable  doubt  as  to  which  claimant  is  en- 
titled to  payment.  If  the  doubt  rests  upon  a  question  of 
fact,  that  is  at  all  serious,  it  is  obvious  that  the  debtor  can- 
not safely  decide  it  for  himself,  because  it  might  be  decided 
the  other  way  upon  an  actual  trial;  while,  if  it  rests  upon 
a  question  of  law,  so  long  as  a  principle  is  still  under  dis- 
cussion, it  would  seem  fair,  to  hold,  that  there  is  sufficient 
doubt  and  hazard  to  Justify  the  protection  which  is  afforded 
by  the  beneficent  action  of  interpleader."* 

Must  be  an  actual  second  claim. — There  must  be  an 
actual  second  claim;  it  is  not  sufficient  to  suggest  that  an- 
other person  who  has  not  sued  is  entitled,  or  that  a  person 
not  making  any  claim  may  do  so  in  the  future."'^  One  who 
makes  no  claim,  and  has  no  interest,  is  not  a  proper  defendant 

"'  Butler  Y.  Atlantic  Trust  Co.  (1899),  59  N.  Y.  S.  814;  Burritt  v. 
Press  Publishing  Co.  (1897),  19  App.  Div.  N.  Y.  G09. 

"  Crane  t.  McDonald  (1890),  118  N.  Y.  648. 

'"Xntional  Union  Bank  v.  Kleinwort  (1897),  15  App.  Bir.  478 
N.  Y.;  Stewart  v.  Smith  (1850),  1  Phila.  Pa.  43. 
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to  a  complaint  for  interpleader.'^  An  applicant's  affidavit  is 
not  sufficient,  when  it  fails  to  show  that  an  alleged  claim- 
ant, ever  made  any  demand  for  the  subject  matter."'  It 
has  therefore  been  held,  that  notice  by  the  solicitor  for  the 
petitioning  creditor,  that  a  fiat  in  bankruptcy  has  issued 
against  the  debtor  whose  goods  have  been  seized  and  sold 
by  the  sheriff,  is  not  a  sufficient  claim  to  warrant  the  sheriff 
interpleading,  as  it  is  not  equivalent  to  a  claim  by  the 
trustee."'  An  allegation  that  the  plaintiff  is  informed  of  a 
certain  claim  by  one  of  the  defendants,  but  is  uncertain 
as  to  the  fact,  is  fatally  defective.""  A  sheriff  upon  being 
alarmed,  cannot  call  upon  a  stranger  to  the  execution  to 
come  before  the  court  and  make  a  claim,  when  no  claim  has 
really  been  made.^ 

It  has  been  decided  in  Alabama,  that  in  an  ordinary  suit, 
a  plea  which  in  substance  merely  suggests  another  claimant 
for  the  property  sought  to  be  recovered,  without  a  request 
for  an  interpleader,  is  subject  to  demurrer. " 

One  claim  must  be  successful.^ — It  must  appear  that  one 
of  the  demands,  made  on  the  fund,  will  probably  be  success- 
ful.^ The  claims  must  negative  each  other,  because  if  one 
of  them  can  be  legally  enforced,  without  implying  the  in- 
validity of  the  other,  there  is  nothing  to  be  settled  by  inter- 
pleader;* and,  if  on  the  plaintiff's  own  showing,  it  appears 
that  neither  of  the  defendants  is  entitled  to  the  money,  the 
remedy  will  not  lie.^  In  some  cases  where  interpleader  is 
proper,  and  may  be  allowed,  it  may  possibly  appear  on  the 
trial  between  the  claimants  that  neither  of  them  is  entitled." 

■«  Ketchum  v.  Brazil  (1883),  88  Indiana  515. 

"'Mansfield  v.  Shipp  (1891),  27  N.  E.  Rep.  Ind.  427;  Ter  Knile 
T.  Keddick  (1898),  30  Atl.  Kep.  1062  N.  J. 

™  Bentley  v.  Hook  (1834),  2  Dowl.  339;  Tarleton  v.  Dumelow 
(1838),  5  Bing.  N.  C.  110. 

=•  State  Insurance  Co.  v.  Gennert  (1873),  2  Tenn.  Ohy.  82. 

^  Isaac  V.  Spilsbury  (1833),  2  Dowl.  211. 

■'  Atkins  V.  Knight  (1871),  46  Ala.  539. 

'  Bowery  National  Bank  v.  New  York  (1886),  4  N.  Y.  St.  Rep. 
505;  42  Hun.   N.  Y.  G59. 

*  ilcore  V.  Barnheisel  (1881),  45  Michigan  500. 

=  Barker  v.  Swain  (1858),  4  Jones  Eq.  N.  Carolina  220. 

"  Keener  v.  Grand  Lodge  A.  O.  U.  W.  (1889),  38  Mo.  App.  543. 
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A  mortgagor  was  refused  relief,  where  he  alleged  that 
an  attorney  of  the  mortgagee  had  demanded  the  mortgage 
money,  that  the  mortgagee  was  insane  when  the  power  of 
attorney  was  executed,  and  that  the  mortgagee's  daughter 
forbade  him  paying  over  to  the  attorney,  the  mortgagee 
himself  not  having  been  made  a  party.'' 

If  one  claim  is  valid. — Interpleacier  will  not  lie,  when  it 
appears  from  the  applicant's  own  showing,  that  the  claim 
of  one  of  the  claimants  is  legal  and  valid,  and  that  he  is 
therefore  clearly  entitled  to  the  debt  or  duty  claimed,  to 
the  exclusion,  of  the  other  claimant.^  Nor  will  an  inter- 
pleader be  granted,  when  the  stakeholder  has  a  perfect  de- 
fence at  law,  as  to  one  of  the  claimants."  In  such  cases, 
both  claimants  may  object  to  the  application,  the  one  be- 
cause he  puts  forward  no  valid  claim,  and  the  other  because 
no  claim  of  right  appears  in  the  co-claimant.^" 

If  one  claimant  can  give  discharge. — A  stakeholder  can- 
not have  an  interpleader,  when  it  appears  that  a  payment 
or  delivery  to  one  of  the  claimants  would  have  discharged 
him  from  all  liability.^^  Thus,  a  party  was  refused  relief, 
when  it  appeared  that  he  could  have  safely  paid  the  money 
to  the  attorneys  of  the  claimant  where  the  latter  had  sued 
him;^^  and  also  where  one  claimant  was  an  attaching  credi- 
tor, whose  order  had  been  made  absolute,  because  such  claim 
was  obviously  good.^^     So,  where  a  legacy  in  an  executor's 

'Blake  v.  Garwood  (1886),  42  N.  J.  Eq.  276. 

"Mobawk  v.  Clute  (1834),  4  Paige  N.  Y.  384;  School  District  v. 
Weston  (1875),  31  Michigan  86;  Dry  Dock  v.  Carr  (1S47),  2  Barb. 
N.  Y.  60:  Bassett  v.  Leslie  (1890),  123  N.  Y.  396;  see  also  Gantz 
V.  McCracken.  4  York  Pa.  184. 

»  Conner  v.  Webber  (1878),  12  Hun.  N.  Y.  580.  But  see  ante 
page  12. 

"  Shaw  V.  Coster  (1840),  8  Paige  X.  Y.  339;  Briant  v.  Reed 
(1862),  14  N.  .T.  Eq.  271;  Starling  v.  Brown  (1870),  7  Bush  I-Cy.  164; 
Crass  V.  Memphis  (1892),  11  So.  Kep.  (Ala.)  480. 

"French  t.  Howard  (1814),  3  Bibb.  Ky.  301;  Schuyler  v. 
Pelissier  (18-38),  3  Edw.  N.  Y.  191;  Delancy  v.  Murphy  (1881),  24 
Hun.  N.  Y.  503;  Savings  Fund  v.  Clark  (1881),  11  W.  N.  C.  Pa.  138; 
McCullen  v.  Metropolitan  Life  Ins.  Co.  (1886),  2  Dist.  Kep.  Pa.  361. 

"  Myers  v.  The  United  Guarantee,  etc.,  Co.  (1855),  7  De  G.  M.  & 
G.  112. 

'»  Randall  v.  Lithgow  (1884),  12  Q.  B.  D.  525. 
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hands  was  attached  by  one  creditor  of  the  legatee,  and  sub- 
sequently another  creditor  of  the  same  legatee  had  a  receiver^ 
appointed  to  receive  it,  interpleader  was  refused,  because 
payment  to  the  attaching  creditor  would  have  discharged 
the  executor.^* 

Must  be  more  than  an  idle  threat.  —  A  proper  claim 
should  be  more  than  a  mere  idle  threat.^"  Under  the  first 
Interpleader  Act,  it  was  necessary  that  a  stakeholder  should 
show  more  in  his  affidavit,  than  the  mere  words  of  the  Act^ 
'that  some  third  person  is  expected  to  sue.'^"  He  cannot  have 
relief,  when  he  has  no  just  expectation  that  he  will  be  sued 
by  the  second  claimant;  and  it  is  not  enough  for  him  to- 
say  that  he  anticipates  a  third  party  will  sue  him,  if  he  pays- 
tbe  money  to  a  present  plaintiff.^^ 

In  Scots  law,  if  a  person  thinks  himself  entitled  to  pro- 
perty in  the  possession  of  another,  his  course  is  to  raise  a 
direct  action.  He  is  not  entitled  to  raise  a  multiplepoinding, 
on  the  mere  report  that  some  one  else  is  claiming  the 
fund.^*  This  process,  however,  is  not  an  unusual  method 
of  raising  the  question,  whether  a  person  who  would  un- 
doubtedly have  right,  if  alive,  is  really  dead  or  not.^° 

Claim  must  be  mature. — The  claimant's  title  must  be 
matured,  fixed,  and  determined,  or  at  least  so  far  settled, 
as  not  to  depend  upon  the  happening  of  a  future  event,  and 
so  interpleader  will  not  lie,  when  one  claimant  asks  that 
matters  remain  in  statu  quo  until  his  claim  may  mature;^" 
nor  when  it  appears  on  the  face  of  the  proceedings,  that 
one  can  claim  present  payment,  and  the  other  only  at  a 
future  date.^^ 

A  tenant  was  accordingly  refused  a  bill  of  interpleader, 
because  it  appeared  that  no  legal  steps  by  distress  or  other- 

"  Stewart  v.  Grough  (1887),  7  Canada  L.  T.  429. 
"  Cook  v.  Earl  of  Kosslyn  (1861),  3  Giff.  175. 
"  Sharpe  v.  Eedman  (1837).  1  Will.  W.  &  D.  375. 
"Harrison    v.   Payne     (1836),   2    Hodges    107;   Bevan    v.   The 
Britannia  Ins.  Co.  (1859),  9  Ir.  Com.  L.  R.  Ap.  xxvi. 

i»  Winchester  v.  Blakey  (1890),  Ct.  of  Session,  17  R.  1046. 
1'  Tait's  Factor  v.  Jleikle  (1890),  Ct.  of  Session,  17  R.  1182. 
^  Traveller's  Insurance  Co.  v.  Healey  (1895),  86  Hun.  N.  Y.  524. 
^1  Hewitt  v.  Heise  (1895),  11  Ont.  Pr.  47. 
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wise  had  been  taken  ;^^  and  where  goods  are  claimed  to  be 
the  property  of  a  decedent,  an  interpleader  will  not  be 
granted  until  an  administrator  is  appointed/^  or  the  will 
is  proved.^*  Before  a  creditor  can  be  a  claimant,  he  must 
have  taken  proper  proceedings  to  establish  the  legal  exist- 
ence and  amount  of  the  debt  owing  to  him.^^ 

In  Scotland,  if  a  claimant  have  no  present  title  on  which 
he  can  sue,  or  in  any  way  distress  the  holder  of  the  fund, 
and  it  can  be  shewn  at  the  outset  that  he  has  no  title  to 
pursue  his  claim,  such  want  of  title  constitutes  a  good  ob- 
jection to  an  action  of  multiplepoinding.  An  interest  in 
such  a  process,  is  something  more  than  a  mere  claim,  it 
must  have  for  its  foundation  a  bond  or  bill.^" 

If  one  claim  obviously  bad. — When  it  clearly  appears  on 
the  face  of  the  proceedings,  that  the  claim  of  one  party  is 
frivolous  and  without  validity,^'  or  that  one  party  has  ob- 
viously no  title,  or  a  subordinate  one,  or  that  either  claim 
is  not  well  founded  in  law,^^  interpleader  will  not  be  granted. 
And  when  the  proceedings  show;  that  one  party  has  no 
claim,  either  legal  or  equitable,-"  or  furnish  no  ground  for 
belief  that  one  claimant  has  a  claim,^"  either  claimant  may 
object  to  the  applicant's  right  to  relief. 

Cases  in  which  relief  refused. — The  following  are  cases 
in  which  interpleader  has  been  refused,  owing  to  one  claim 
being  either  too  weak  or  too  strong. 

"  Rowland  v.  Powell  (1744),  1  Eidgew  260. 

^'Pashley  v.  White  (1881),  38  L.  I.  Pa.  .52. 

=*  Burke  v.  Rutledge  (1851),  3  Ir.  .Tur.  O.  S.  148. 

==Hmes  V.  Spruill  (1838),  2  Der.  &  B.  N.  Carolina  98;  Yenable 
V.  New  York  Bowery  Life  Insurance  Co.  (1882).  49  N.  Y.  Supr. 
Ct.  481;  McCrea  t.  Cook  (1881),  1  Rob.  C.  C.  N.  Y.  385;  Mahon  v. 
Moyna  (1846),  Bl.  D.  &  O.  98. 

™Wemyss  v.  Campbell  (1864),  Ct.  of  Sessions.  2  M.  461;  Royal 
Bank  r.  Stevenson  (1849),  Ct.  of  Session,  12  T>.  2.-)0:  see  also  White 
v.  Spottiswoode  (1846),  Ct.  of  Session,  8  D.  9.52;  Pollard  v.  Gallo- 
way (1881).  Ct.  of  Session,  9  R.  21. 

='Pustet  T.  Flannelly  (18S0).  60  How.  N.  Y.  67. 

=«Dnrthez  r.  Winter  (1826).  2  Sim.  &-  Stu.  .536;  Desboroush  v. 
Harris  (1855),  5  De  G.  M.  &  G.  439;  Connecticut  Mutual  Life  Ins. 
€o.  T.  Lea  (1900),  7  Ohio  N.  P.  10. 

=»  Pusey  V.  Miller  (1894),  61  Fed.  Rep.  Del.  401. 

"  Wilson  V.  Duncan  (1860),  11  Abb.  Pr.  N.  Y.  3. 
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A  bank  had  a  large  sum  at  the  credit  of  a  customer,  when 
a  commission  in  bankruptcy  issued  against  the  latter,  but 
■was  not  proceeded  with,  owing  to  an  arrangement  with  the 
creditors.  The  bank  fearing  difficulty,  applied  for  relief 
by  interpleader,  but  was  refused. ^^ 

An  action  having  been  brought  to  recover  moneys  on 
deposit  in  a  bank,  by  the  customer's  assignee  for  creditors, 
and  the  same  having  also  been  claimed  by  other  parties 
who  alleged  that  the  money  in  the  bank  was  the  proceeds 
of  their  property,  relief  was  refused,  as  it  was  said  that 
more  must  be  shown  than  a  mere  demand,  or  notice  of 
claim. ^^ 

A  bank  alleging  that  a  deposit  was  claimed  by  the  de- 
positor, by  the  depositor's  assignee,  and  by  another  person, 
who  claimed  that  the  money  had  been  stolen  from  him,  was 
refused  interpleader;  because  it  appeared,  that  the  deposi- 
tor admitted  the  assignment,  and  that  the  charge  of  steal- 
ing had  been  dismissed,  therefore  it  was  said,  the  claims 
were  too  shadowy  and  unsubstantial  to  be  given  serious 
consideration.^^ 

Where  the  right  of  action  of  a  depositor  against  a  sav- 
ings bank  was  not  negotiable  at  law,  it  was  held  that  the 
bank  could  not  have  relief  by  interpleader,  upon  calling  in 
a  third  party  who  could  have  no  claim.^* 

On  the  ground,  that  an  attaching  creditor  is  not  in  a 
position  to  assail  the  title  of  an  assignee  of  his  debtor,  to 
■choses  in  action,  it  has  been  held,  that  the  debtor  cannot 
interplead  when  the  assignee  and  an  attaching  creditor 
claim. "' 

Where  the  constitution  of  a  fraternal  order  provided, 
that  the  insurance  moneys  should  be  payable  to  the  widow 
.and  children,  and  in  addition  to  the  widow  a  sister  set  up 

»i  Fuller  V.  Gibson  (1788),  2  Cox  24. 
^^  Wells  T.  National  (1899),  40  App.  Div.  N.  Y.  498. 
»^  German  v.  Friend  (1892),  48  N.  Y.  St.  Rep.  400. 
»*  Pierce  v.  Boston  (1878),  125  Mass.  593. 

*■  Venable  v.  New  York  Bowery  Fire  Insurance  Co.  (1882),  49 
2SI.  Y.  Supr.  Ct.  481. 
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title  Tinder  her  brother's  will,  interpleader  was  refused,  he- 
cause  the  sister's  claim  was  without  any  foundation.'" 

An  insurance  company  was  not  allowed  to  interplead, 
where  the  insurance  moneys  were  settled  hy  a  trust  deed, 
claims  being  made  by  the  trustees  and  by  the  cestui  que 
trust,  for  the  reason,  that  under  the  deed  the  company  was 
not  bound  to  see  to  the  application  of  the  money,  and  could 
have  safely  paid  to  the  trustees.  It  was  said,  that  if  inter- 
pleader were  allowed  under  such  circumstances,  it  would 
amount  to  a  decision,  that  a  party  paying  money  to  a  trus- 
tee would  be  bound  to  see  to  its  application,  and  conse- 
quently to  the  execution  of  the  trust  however  complicated.^' 

A  person  desiring  to  have  her  life  insurance  moneys 
applied  to  the  payment  of  her  funeral  expenses,  named  a 
woman  friend  as  the  person  to  receive  them;  subsequently 
she  married,  and  iipon  her  death  her  husband,  who  was  also 
her  executor,  surrendered  the  policy  and  claimed  the 
moneys.  The  woman  friend  having  also  claimed  and  sued  the 
compan)^,  the  latter  sought  an  interpleader  order,  which  was 
denied  on  the  ground  that  the  second  claim  by  the  hus- 
band was  not  a  conflicting  one.'" 

An  insurance  company  was  refused  relief,  where,  on  the 
death  of  an  insured  person  the  moneys  were  claimed  by  an 
assignee  under  a  proper  assignment  executed  by  the  insured 
in  his  life  time,  and  also  by  the  executor  whose  claim  was 
founded  on  a  letter  written  by  the  insured  to  the  company, 
repudiating  the  assignment  which  he  had  made;'^  also,  in 
another  case,  where  in  addition  to  the  named  beneficiary 
the  policy  moneys  were  claimed  by  another  person  who  had 
possession  of  the  policy  and  had  paid  the  premiums.*" 

A  life  policy  was  made  payable  to  a  creditor  to  the  ex- 
tent of  his  claim,  and  the  balance  to  the  widow.  The  credi- 
tor having  sued  the  insurance  company,  the  latter  inter- 

="  Wertheimer  v.  ludependent  Order  Free  Sons  of  Judah  (1898), 
2S  App.  Div.  04  N.  Y. 

»'  Glynn  v.  Locke  (1S42),  3  Dr.  &  War.  11. 
"  Golden  v.  Metropolitan  Life  (1898),  o'>  App.  Div.  N.  Y.  .569. 
»"  Stevenson  v.  New  Yovk  Life  (1896),  10  App.  Div.  N.  Y.  233. 
"  Lennon   v.  Metropolitan  Life  (1897),  45  N.  Y.  S.  1033.  " 
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pleaded,  asserting  that  the  widow  claimed  the  whole,  but 
relief  was  refused  as  it  appeared  that  the  widow  did  not 
resist  the  creditor's  i-ight  to  be  paid.*^ 

Where  the  applicant  was  a  broker,  with  whom  the  first 
claimant  had  deposited  securities  for  the  due  payment  of  a 
note  endorsed  by  a  third  party,  and  the  third  party  having 
died,  a  temporary  administrator  of  his  estate  also  claimed, 
it  was  held  that  interpleader  would  not  lie,  because  the 
second  claim  was  not  strong  enough.*^ 

Where  a  fund  was  claimed  by  an  ordinary  assignee,  and 
also  by  a  judgment  creditor  of  the  assignor,  who  had  taken 
proceedings  to  attach  the  debt  but  had  dropped  them,  the 
stakeholder  in  his  affidavit  stated  that  he  was  advised  and 
believed  that  the  judgment  creditor  intended  to  take  fur- 
ther proceedings  to  set  aside  the  assignment,  it  was  held 
that  this  was  not  a  sufficient  claim. ^'^ 

Land  owned  by  two  tenants  in  common,  which  was  not 
in  a  condition  for  partition,  was  sold  by  the  commissioners 
■appointed  to  make  partition  or  sale,  to  one  of  the  tenants 
•who  subsequently  withdrew  from  his  purchase,  but  remained 
liable  for  the  deficiency  on  a  re-sale.  On  a  re-sale,  the  de- 
ficiency was  $1,200,  and  the  second  tenant  in  common,  over 
and  above  his  half  of  the  purchase  money,  claimed  that  he 
was  entitled  to  one-half  of  the  deficiency  or  $600,  out  of 
the  proceeds  in  the  hands  of  the  commissioners  payable  to 
ihe  defaulting  tenant.  Upon  the  commissioners  filing  a 
bill  of  interpleader,  it  was  held  that  there  was  no  ground 
upon  which  it  could  be  maintained,  for  the  second  tenant 
liad  no  legal  or  equitable  claim  upon  his  co-tenant's  share 
■of  the  fund;  it  was  simply  an  attempt  to  enforce  a  sup- 
posed equitable  demand,  and  to  prevent  the  payment  over 
■of  moneys  to  a  rightful  owner,  as  directed  by  the  court,  and 
:6uch  is  not  the  office  of  a  bill  of  interpleader.*^ 

"  Montague  v.  Jeweler's  (1899),  58  N.  Y.  S.  715. 

«  Post  V.  Emmett  (1899),  44  App.  Div.  N.  Y.  477. 

"  Kreiser  v.  City  of  New  York  (1899),  61  N.  Y.  S.  329. 

■"  Michenor  v.  I^loyd  (1863),  16  N.  J.  Eq.  38. 
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After  a  decree  requiring  a  master  to  pay  over  certain 
proceeds  from  a  sale  of  property,  one  of  those  entitled  to  a 
share  assigned  his  interest  in  the  fund.  The  master  re- 
fused to  pay  such  share  to  the  assignee,  whereupon  the 
assignee  and  assignor  both  appeared  and  ofEered  to  receipt 
for  the  money,  and  consented  that  it  should  he  paid  to 
one  or  both.  The  master  refused  to  pay,  on  the  ground 
that  the  assignor  was  incapable  of  managing  his  estate,  and 
filed  a  bill  of  interpleader.  The  bill  was  dismissed  on  the 
ground  that  there  was  no  adverse  claim.*" 

Where  it  was  suggested,  that  there  might  be  an  undis- 
covered child  entitled  to  an  estate  which  was  in  question, 
and  a  bill  of  interpleader  was  filed,  it  was  held,  that  it  could 
not  lie,  because  the  claims  must  be  made  by  two  actual 
persons.** 

A  sheriff  is  not  bound  to  regard  a  claim  made  before 
execution  has  been  issued,  as  it  has  been  held,  that  the 
claim  must  be  made  after  process  has  been  issued.*' 

Where  it  appeared  that  the  bill  of  sale  under  which  the 
claimant  claimed,  was  executed  after  the  sheriff  had  made 
his  seizure,  the  latter's  application  for  an  interpleader  order 
was  refused,  because  the  claim  was  plainly  untenable.*'  It 
has  also  been  held,  that  a  claim  by  a  hona  fide  purchaser 
without  notice,  subsequent  to  the  levy,  cannot  be  the  sub- 
ject of  an  interpleader.*" 

A  sheriff  was  refused  an  order,  where,  having  several 
executions  in  his  hands,  he  levied  and  made  a  sum  which 
was  not  sufficient  to  satisfy  the  execution  first  in  priority, 
and  a  claimant  appeared  who  disputed  the  subsequent  ex- 
ecutions to  which  no  part  of  the  fund  was  applicable,  but 
did  not  dispute  the  right  of  the  prior  creditor.^" 

"Partlow  V.  Moore  (1900),  56  N.  B.  317,  III. 

^°  Metcalf  V.  Hervey  (1749),  1  Ves.  Sen.  249. 

"  Freeman  v.  Monntcashel  (1849),  12  Ir.  L.  R.  .^>.53 

«  Re  Sheriff  of  Oxfordshire  (1837),  6  Dowl.  136;  but  see  Allen 
V.  Evans  (1S33),  3  L.  J.  Ex.  53. 

"  Rodgers  v.  Douglass  (1879),  9  W.  N.  C.  Pa.  191. 
■  „>   r  ^■''"adian  Bank  of  Commerce  v.  Bruce  (1882),  2  Canada  L.  T. 
92  &  103. 
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Where  mortgagees  of  land  were  in  possession,  at  the 
time  the  sheriff  seized  the  growing  crops,  it  was  held  that 
the  sheriff  could  not  interplead,  as  the  mortgagees  having 
taken  the  land  had  prima  facie  possession  of  the  crops." 

Goods  in  the  possession  of  an  assignee  under  a  bankrupt 
or  an  insolvent  act,  cannot  be  taken  in  execution,  and  if 
the  sheriff  do  seize  he  cannot  interplead,  for  the  court  can- 
not bar  the  assignee's  claim  because  he  is  in  possession 
by  operation  of  law.^^ 

Special  rule  in  England. — ^Tien  a  debtor  or  trustee  seeks 
to  interplead,  under  the  section  of  the  English  Act,  which 
allows  relief  when  such  person  has  had  notice  of  an  assign- 
ment of  the  debt  or  chose  in.  action,  and  there  are  conflict- 
ing claims,  it  is  necessary  for  ihe  applicant  to  show  notice 
of  an  absolute  written  assignment  before  interpleader  will 
lie.'= 

When  claims  according  to  priorities. — If  the  claimants 
claim  only  according  to  their  priorities,  and  the  rights  are 
distinctly  set  forth,  it  would  seem  that  the  applicant  is  in  no 
difficulty  requiring  interpleader.^*  A  tenant's  bill  was  ac- 
cordingly dismissed,  when  the  defendants  answered  that 
they  claimed  only  according  to  their  priorities.^"  But,  if 
two  of  the  claimants  have  taken  legal  proceedings,  inter- 
pleader will  lie,  although  it  may  appear  that  the  applicant 
would  be  safe  in  paying  the  fund  in  succession  until  ex- 
hausted, because  he  should  not  be  doubly  vexed,  by  having 
two  legal  processes  for  one  debt,  going  on  against  him  in 
the  name  of  different  persons  at  the  same  time.°" 

"Bishop  V.  Hiuxman  (1833),  2  Dowl.  166;  and  see  also  Manning 
V.  Boothe.  14  C.  C.  Pa.  95. 

==McMaster  v.  Meakin  (1877),  7  Ont.  Pr.  211;  see  also 
chapter  XI. 

=^36  &  37  Viet.  Imp.  c.  66,  s.  25,  s.-s.  6;  In  re  New  Hamburg, 
etc.,  Co.  (1875),  W.  N.  239;  Lacey  v.  Wieland  (1876),  W.  N.  24; 
see  also  Reading  v.  School  Board  (1886),  16  Q.  B.  D.  686;  M'Elheran 
V.  London  (1886),  11  Ont.  Pr.  181;  R.  S.  Ont.  (1897),  c.  51,  s.  58,  s.-s. 
6;  Buck  V.  Robson  (1878),  3  Q.  B.  D.  686;  Brice  v.  Bannister  (1893), 
3  Q.  B.  D.  569;  Ex  p.  Hall  (1878),  10  Ohy.  D.  615;  Fisher  v 
Calvert  (1879),  27  W.  R.  301. 

"Ter  Knile  v.  Reddick  (1898),.  39  Atl.  1062  N.  J. 

=">  Blennerhassett  v.  Scanlan  (1826),  2  Moll.  539;  Bwover  v 
Pritchard  (1822),  11  Price  103. 

="  School  District  v.  Weston  (1875),  31  Michigan  86. 
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"Where  several  persons  asserted  claims  to  a  life  insur- 

.aiice  policy,  which  was  by  its  terms  for  the  benefit  of  one  of 
several  parties  named,  according  to  survivorship,  the  in- 
surance company  was  refused  relief  in  an  action  of  inter- 
pleader.^^ 

In  England,  in  some  early  cases,  the  sheriff  was  refused 
relief  under  the  Interpleader  Act,  when  the  proceeds  of  his 
levy  were  claimed  by  two  creditors,  each  claiming  priority. 
It  was  said  that  he  would  be  justified  in  paying  the  first 
creditor,  and  so  the  statute  did  not  apply.^'     This  rule  was 

.at  first  followed  in  Canada.^"  The  later  cases  in  Ontario 
piovide,  that  relief  will  be  granted  to  the  sheriff,  and  an 
interpleader  order  has  been    made    where    two    execution 

-creditors  claimed,^"  as  well  as  where  the  contest  was  be- 
tween an  execution  creditor  and  an  attaching  creditor  under 
the  Absconding  Debtors'  Act.*^  It  was  said,  that  the  law 
by  its  enactments  had  placed  the  sheriff  in  an  embarrassing 
position,  and  the  court  should  exert  itself  to  extricate  him 
if  possible  from  the  confusion  arising  ou.t  of  the  conflicting 

■  claims  of  those  who  seek  his  services."^ 

When  claim  a  lien. — It  is  not  requisite  that  the  right 
claimed  by  the  third  party  should  be  an  absolute  right  of 
property.  It  is  enough,  that  the  stakeholder  has  received 
notice  not  to  deliver  the  goods  over  until  a  demand  made 
by  a  claimant  in  respect  of  a  lien  on  such  goods,  has  been 
satisfied.''^  Where  executors  held  a  mortgage  by  which  a 
trust  had  been  created  in  favour  of  the  plaintiff,  and  a 
claim  was  also  made  by  attorneys  for  a  lien  thereon,  an 
order  for  interpleader  was  granted."* 

"  Travellers  v.  Healey  (1895).  86  Hun.  N.  Y.  524. 

"  Salmon  t.  James  (1832),  1  Dowl.  369;  Day  v.  Walduck  (1833), 
1   Dowl.   523. 

='  "R^lson  T.  Wilson  (1859),  2  Ont.  Pr.  p.  376. 

<"lverr  v.  Kinsey  (1865),  15  Upper  Canada  C.  P.  531;  Davies  v. 
Smith  (1885),  10  Ont.  Pr.   627. 

"'  Leech  t.  Williamson  (1884),  10  Ont.  Pr.  226;  Standard  v. 
Hughes  (1S85),  11  Ont.  Pr.  220. 

"  Standard  v.  Hughes  (1885),  11  Ont.  Pr.  220. 

"=  Harwood  v.  Betham  (1832),  1  L.  .7.  Ex.  N.  S.  180.  ' 

"Price  T.  Holman  (1886),  22  Weekly  Digest  N.  Y.  475;  101  N. 
Y.  683. 
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Lien  in  sheriff's  cases. — In  England,  it  has  been  held, 
that  the  Interpleader  Act  comprehends  cases  of  claims  of 
lien,  as  well  as  of  absolute  property.  It  is  t.o  be  observed, 
that  in  the  commercial  world,  a  lien  may  be  equal  to  the 
entire  value  of  the  goods.  A  sheriff  was  accordingly  al- 
lowed an  interpleader  order,  where  a  lien  was  claimed  on 
horses  seized  for  their  keep.''"  In  the  United  States  it  has 
been  said,  that  in  sheriff's  interpleader  an  order  will  not 
Tdc  made,  when  the  claimant  merely  avers  a  lien,  because 
the  sheriff  can  sell  subject  to  the  lien."" 

Claim  withdrawn  and  another  made. — AYhen  a  first  claim 
has  been  withdrawn,  and  a  second  claim  promptly  made,  an 
interpleader  will  be  allowed."^  Where  a  sheriff  applied  for 
an  interpleader  order,  but  his  application  was  discharged 
with  protection,  as  the  claimant,  a  partner,  did  not  main- 
tain his  claim,  and  afterwards  the  same  claimant  set  up  a 
different  title,  claiming  as  sole  owner,  the  sheriff  was 
awarded  the  interpleader  order."**  If  a  claimant  abandon, 
after  an  issue  has  been  directed,  he  cannot  claim  again.*"" 

In  a  Scotch  action  of  multiplepoinding,  where  it  was 
held  that  one  claimant  was  not  entitled  to  participate,  an- 
other claimant,  who  had  claimed  upon  the  footing  that  the 
unsuccessful  competitor  was  entitled  to  a  share,  was  re- 
fused permission  to  have  the  record  opened,  so  as  to  enable 
him  to  extend  his  own  claim.'^"  In  a  later  case,  however, 
where  the  fund  was  still  in  inanibus  curiae,  an  unsuccessful 
■claimant  tendering  another  claim  upon  a  new  ground,  was 
■allowed  to  do  so  upon  payment  of  expenses.'^ 

When  claim  disappears. — When,  before  final  decree,  the 
cause  of  apprehension  is  removed,  the  bill  of  interpleader 

""  Ford  V.  Baynton  (1832),  1  Dowl.  357;  Forth  v.  Simpson  (1849), 
13  Q.  B.  680. 

™  Brill  V.  West  End  Passenger  Railway  Co.  (1876),  4  W.  N.  C. 
Pa.   139. 

•'  Laflin  V.  Snplee  (1884),  17  W.  N.  C.  Pa.  157. 

»«  Gaynor  v.  Salt  (1864).  24  U.  C.  Q.  B.  180. 

"Menge  v.  Wiley  (1882),  100  Penn.  St.  617. 

™  Graham  v.  Graham  (1868),  Ct.  of  Session,  6  M.  82«. 

"  Dymond  v.  Scott  (1877),  Ot.  of  Session,  5  R.  196. 

M.L.I.  10 
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must  be  dismissed,  even  though  at  the  time  the  bill  was  filed 
there  was  some  plausible  apprehension  that  the  plaintiff 
would  be  involved  in  a  two-fold  responsibility."  And  where 
the  foundation  of  a  claimant's  claim  disappears,  after  he 
has  been  served,  and  before  the  return  of  the  application, 
he  need  not  and  should  not  appear,  as  in  the  case  of  an 
assignee  of  a  debtor  when  the  bankruptcy  has  been  put  an 
end  to.''' 

If  one  claim  disappear  before  an  application  is  made, 
interpleader  will  not  lie.  To  enable  a  sheriff,  for  instance, 
to  get  an  order  protecting  him,  he  must  show  that  two  claims 
exist,  so  that  an  issue  may  be  directed  to  try  the  title  to 
the  goods;  if  one  claim  has  disappeared  there  is  no  longer 
any  foundation  for  the  remedy.'*  Nor  will  interpleader 
lie,  when  one  claimant  has  waived  all  his  right  to  the  sub- 
ject matter,  and  subsequently  makes  claim  again.'^  It  must 
always  be  plainly  evident  that  there  is  a  question  to  be 
tried. '" 

When  fact  that  claim  made  disputed. — When  the  asser- 
tion, that  a  claim  has  been  made,  is  disputed,  unless  the 
party  seeking  protection  can  prove  it,  no  case  for  inter- 
pleader is  made  out.'' 

"  Kerr  v.  Union  Bank  (1862),  18  Md.  396. 

"  Clarke  v.  Lord  (1833),  2  Dowl.  55. 

'•■  Sodeau  v.  Shorey  (1896),  12  T.  L.  R.  277;  74  L.  T.  240. 

"  Halberstadt  v.  Prosressive  Printing  Co.,  2  Dist.  Rep.  Pa.  264. 

"  Quinton  v.  Butt  (1860).  5  Ir.  Jiir.  N.  S.  130. 

"Cook  V.  Earl  of  Rosslyn  (1861),  3  Giff.  175. 


CHAPTER  VI. 

DOCTRINE    OF   INDEPENDENT   LIABILITY. 

Independent  liability. — The  undisputed  liability,  of  the 
person  seeking  relief  by  interpleader,  to  i^ay  or  deliver,  to 
whichever  claimant  the  court  may  find  entitled,  is  the  simple 
basis  of  the  applicant's  right  to  the  remedy.  If,  however, 
independently  of  the  title  to  the  subject  matter,  there  is 
a  further  liability  which  he  does  not  admit,  then  the  situa- 
tion becomes  more  complicated,  and  the  right  to  relief  less 
clear.  This  consideration  of  triple  liability  raises  the  pro- 
position— Is  it  better  that  interpleader  should  lie,  and  one 
claimant  be  obliged  to  maintain  two  actions  for  separate 
causes,  one  with  the  other  claimant  to  determine  the  owner- 
ship of  the  subject  in  dispute,  and  the  second  with  the 
stakeholder  to  recover  damages  independently  of  the  prop- 
erty; than,  that  the  remedy  be  refused  and  the  stakeholder 
run  the  risk  of  being  compelled  to  pay  the  same  debt  twice 
over,  with  the  vexation  of  fighting  two  actions  for  the  same 
subject  matter,  one  at  the  suit  of  each  claimant  ?  The  early 
answer  to  this  question  was  a  distinct  negative,  while  the 
more  liberal  and  modern  view  is  indicated  by  an  affirmative 
repty.  This  chapter  reviews  the  decisions  bearing  upon 
this  important  point. 

Equitable  rule. — The  early  rule  in  equity  was  clear,  that 
interpleader  would  not  lie,  if  one  defendant  claimed  from 
the  plaintiff  the  property  in  question,  and  also  asserted 
against  him  a  personal  claim  for  damages  in  addition.  This 
is  most  frequently  referred  to  as  the  doctrine  of  independent 
liability.^ 

'  See  National  v.  Platte  (1894),  54  111.  App.  483. 
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This  rule  has  sometimes  been  put  in  another  form^  when 
it  is  said,  that  interpleader  will  be  refused  when  all  the 
rights  claimed  by  the  defendants  in  a  bill  of  interpleader 
cannot  be  determined  in  the  litigation  between  them.  In 
an  issue  between  the  adverse  claimants,  to  settle  the  title 
to  the  property  in  dispute,  the  personal  claim  of  one  de- 
fendant against  the  plaintiff  cannot  possibly  be  determined.'^ 

This  doctrine  has  also  been  described  in  still  another 
way,  when  it  is  said  that,  interpleader  will  not  be  awarded 
if  the  claimants'  claims  are  not  co-extensive,  because  when 
•one  of  the  defendants  claims  the  property  and  damages  in 
addition,  and  the  other  the  property  only,  or  where  one 
claims  two  funds  and  the  other  but  one,  the  claims  cannot 
be  said  to  be  co-extensive,  one  is  more  extensive  than  the 
other.^ 

A  leading  case  in  England. — The  doctrine  was  clearly 
enunciated  in  England  in  1837  by  the  Court  of  Chancery 
of  that  day,  as  follows:  The  ease  tendered  by  every  bill  of 
interpleader  ought  to  be,  that  the  whole  of  the  rights 
claimed  by  the  defendants  may  be  properly  determined  by 
litigation  between  them,  and  that  the  plaintiff  is  not  under 
any  liability  to  either  defendant,  beyond  that  which  arises 
from  the  title  to  the  jjroperty  in  contest;  because,  if  the 
plaintiff  has  come  under  any  personal  obligation,  indepen- 
dently of  the  question  of  property,  so  that  either  of  the 
defendants  may  recover  against  him  at  law,  without  estab- 
lishing a  right  to  the  property,  it  is  obvious  that  no  litiga- 
tion between  the  defendants  can  ascertain  their  respective 
rights  as  against  the  plaintiff,  and  the  injunction  would  de- 
prive a  defendant  having  such  a  case  beyond  the  question 
of  property,  of  part  of  his  legal  remedy,  vnth  the  possibility, 
at  least,  of  failing  in  the  contest  with  his  co-defendant,  in 
lyhich  event  the  injunction  would  deprive  him  of  a  legal 
right  without  affording  him  any  equivalent  or  compensa- 
tion. A  party  may  be  induced  by  the  misrepresentation  of  the 

"■Hoggart  V.  Cutts  (1841),  1  Cr.  &  Phil.  197;  Browning  v. 
WaUuns  (1848),  30  S.  &  M.  (Jliss.)  482. 

"  Attenborough  v.  London  (1878),  3  C.  P.  D.  450;  Carroll  v. 
Domarest  (1899),  58  N.  Y.  S    1028. 
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apparent  owner  of  property,  to  enter  into  personal  obliga- 
tions with  respect  to  it,  from  which  he  may  be  entitled  to 
be  relieved  by  a  court  of  equity,  but  such  a  case  can  not  be 
a  subject  for  interpleader  between  the  I'eal  and  pretended 
owners.  The  plaintiff  would  be  asserting  an  equity  for 
relief  from  a  personal  contract  against  one  of  the  defen- 
dants, with  which  the  other  would  have  nothing  to  do.* 

The  courts  do  not  encourage  the  insertion  in  inter- 
pleader bills  of  long  narratives  and  correspondence,  for  the 
purpose  of  showing  that  there  has  been  no  contract  with 
one  of  the  parties.' 

Claims  beyond  fund  preserved. — In  some  cases  of  inde- 
pendent liability,  if  the  defendants  do  not  seek  to  have  the 
bill  dismissed,  an  interpleader  decree  will  be  made  and  the 
plaintiff  be  protected  as  to  the  money  paid  into  court,  but 
h?  will  remain  liable  to  all  such  proceedings  as  the  defen- 
dants may  think  fit  to  institute  against  him,  in  respect  of 
other  matters.  Such  as  liability  for  a  further  sum  over  and 
above  that  paid  into  court.'' 

Under  Interpleader  Act. — Courts  of  law  in  England  at 
first  refused  relief  under  the  Interpleader  Act  of  1831,  if 
the  applicant  had  incurred  a  personal  liability  to  either  of 
the  contending  parties,  independently  of  the  question  of 
property,   following  the   rule  in  equity.' 

When  relation  contractual. — The  scope  of  the  English 
Act  was  further  confined,  by  a  somewhat  similar  rule,  that 
relief  would  not  be  granted  when  any  contractual  relation 
existed  between  the  applicant  and  either  of  the  adverse 
claimants.  Because,  when  a  contract  existed,  the  applicant 
had  given  the  claimant  a  personal  right  against  him,  and  in 

*Orawshay  v.  Thornton   (1837),  2  MyL  &  C.  1. 

=  Prudential  Insurance  Co.  v.  Thomas  (1867),  3  Chy.  App.  p.  77. 

°TouImiu  V.  Reid  (1851),  14  Beav.  499;  Lamon  v.  McKee 
(1889),  7  Mackey  D.  C.  446. 

'  Lawrence  v.  Matthews  (1836),  5  Dowl.  149;  Patorni  v. 
Cnmpbell  (1843),  12  JI.  &  W.  277;  Baker  v.  Bank  of  Australasia 
(1857),  1  C.  B.  N.  S.  515;  Lucas  v.  The  London  Dock  Co.  (1832),  4 
B.  &  Ad.  378;  see  also  Lazarus  v.  Harris  (1888),  9  N.  S.  Wales  L. 
E.  148;  Darcy  v.  Fielder  (1888),  6  N.  S.  Wales  W.  N.  155,  over- 
ruling McGuiness  v.  Bank  of  N.  S.  Wales  (1880),  1  N.  S.  Wales 
L.  R.  97. 
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the  face  of  a  contract,  the  court  would  not  grant  relief, 
though  neither  claimant  sought  special  damages  but  only 
the  right  to  the  subject  matter  in  dispute.  This  rule  was 
particularly  hard  on  such  classes  of  persons  as,  bankers, 
wharfingers,  warehousemen,   carriers   and   the   like.^ 

After  1860  in  England.  —  After  the  English  Act  was 
amended  in  1860  so  as  to  permit  interpleader  where  the 
titles  of  the  claimants  had  not  a  common  origin,  but  were 
adverse  to  and  independent  of  one  another,''  and  consider- 
ing that  the  Act  of  18.31"  gave  the  courts  power  to  make 
such  rules  and  orders  as  to  costs  and  all  other  matters  as 
might  be  just  and  reasonable,  the  courts  took  a  more 
liberal  view  of  the  remedy,  and  decided  that  for  the  future 
relief  should  be  awarded  although  there  might  be  a  con- 
tractual relation  between  the  applicant  and  one  of  the 
claimants,  and  this  notwithstanding  the  fact  that  the  appli- 
cant might  have  incurred  a  personal  obligation  indepen- 
dently of  the  question  of  property. ^^ 

Doctrine  enunciated  in  1878. — In  England,  in  1878,  the 
doctrine  was  enunciated  as  follows  :^^  The  proper  rule 
of  construction  under  the  interpleader  statutes,  is  to 
grant  relief  to  a  person  in  possession  of  property,  al- 
though one  claimant  in  addition  to  his  claim  to  the  prop- 
erty, claims  damages  for  its  detention  or  otherwise,  while 
the  second  claims  only  the  property.  The  object  of  the  Act 
is  to  prevent  a  possible  double  liability  to  the  same  person, 
of  being  compelled  to  pay  twice  over,  by  directing  an  issue 
between  the  two  claimants  as  to  which  is  entitled  to  the 

'James  v.  Pritchard  (1S40),  8  Dowl.  890;  Turner  v.  Mayor  of 
Kendal  (1844),  13  M.  &  AV.  171,  2  D.  &  L.  197;  I^indsey  v.  Barron 
(1848),  6  C.  B.  291;  Horton  v.  Earl  of  Devon  (1849),  4  Ex.  497; 
Scott  V.  ahe  Ifidland  By.  (1851),  2  Ir.  C.  L.  R.  83;  Poland  v. 
Coall  (1873),  7  Ir.  E.  C.  L.  108;  but  see  contra  Johnson  v.  Shaw 
<1S42),  4  M.  &  G.  916,  12  L.  J.  C.  P.  112;  Crellin  v.  Leland  (1842), 
Q  Jur.  733. 

"23  &  24  Tict.  c.  126,  s.  12. 

«1  &  2  Will.  IV.,  c.  58.  s.  1. 

"Jleynell  v.  Angell  (1802).  .32  L.  J.  Q.  B.  14;  Best  v.  Haves 
(3863),  1  H.  &  C.  718;  Evans  v.  Wright  (186.").  13  W.  E.  468; 
Tanner  v.  European  Bank  (1866),  L.  R.  1  Ex.  261. 

"  Attenborough  v.  London  (1878),  3  C.  P.  D.  450. 
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subject  matter.  The  fact,  that  a  person  in  possession  of 
goods  has  entered  into  a  contract  with  one  of  the  parties 
claiming  them,  does  not  debar  him  from  obtaining  an  ex- 
ercise in  his  favour  of  the  powers  conferred  by  the  inter- 
pleader acts.  The  rule  in  equity  is  somewhat  narrow.  If 
damages  are  claimed  in  addition  to  the  subject  matter,  the 
interpleader  order  must  preserve  all  such  claims  as  a  claim- 
ant thinks  he  can  enforce.  It  is  true,  that  one  claimant 
may  be  exposed  to  the  inconvenience  of  contesting  two 
suits,  one  against  the  other  claimant  with  respect  to  the 
title  of  the  property,  and  the  second  against  the  person 
holding  the  property  with  respect  to  the  claim  for  dam- 
ages; but  it  is  a  less  inconvenience  than  that  which  the 
-statutes  were  intended  to  remove,  and  the  hardship  upon 
the  claimant,  is  not  to  be  compared  to  that  which  would 
otherwise  be  a  hardship  upon  the  person  seeking  relief.^^ 

Where,  in  pursuance  of  a  written  agreement,  the  two 
competitors  in  a  trotting  match  deposited  money  with  the 
proprietors  of  a  sporting  paper,  and  the  latter,  by  a  clause 
in  the  agreement,  agreed  with  each  of  them,  that  in  con- 
sideration of  a  commission  of  one  per  cent,  on  the  total 
amount  deposited,  he  would  pay  over  to  the  winner  a  sum  of 
m.oney  equal  to  the  stakes  deposited  less  his  commission,  it 
was  held  by  the  English  Court  of  Appeal,  that,  under  this 
clause,  whether  taken  by  itself  or  in  conjunction  with  the 
other  clauses  of  the  agreement,  no  personal  liability  to  pay 
was  undertaken  by  the  proprietor  beyond  the  liability  or- 
dinarily undertaken  by  a.  stakeholder,  and  that  therefore 
an  interpleader  issue  was  rightly  ordered." 

Sheriff's  cases. — AYhen  a  sheriff  in  levying  an  execution 
•enters  the  premises  of  a  person  other  than  the  execution 
debtor,  and  there  seizes  goods,  believing  erroneously  that 
such  goods  belong  to  the  debtor,  the  sheriff  may  in  inter- 
pleader proceedings  be  protected  against  an  action  for  tres- 

"^  See  also  Hurteau  v.  Koss  (1892),  14  Ont.  Pr.  529,  cited  in 
argument;  McKeuzie  v.  JEtna  (1879),  Russell's  Eq.  Dec.  Nova 
Scotia  3415;  Re  Canadian  Pacific  Ry.  &  Carruthers  (1896),  17  Ont. 
Pr.  277;  Re  Underfeed'  Stoker  Co.  of  America,  etc.  (1901),  1  Ont.  42. 

"Dowson  v.  Macfarlane  (1899),  81  L.  T.  67. 
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pass  to  the  lands,  as  well  as  against  an  action  for  seizure 
of  the  goods,  if  no  substantial  grievance  has  been  done  to 
the  person  whose  premises  are  wrongfully  entered/^  The 
Interpleader  Act  gives  the  court  power  to  adjust  claims,  as 
well  as  to  protect  sherifEs,  and  the  court  may  settle  a  claim 
for  damages  for  trespass;  if  it  appears  that  the  sheriff  has 
exceeded  his  duty  the  court  will  leave  him  liable,  if  he  has 
acted  bona  fide  it  will  protect  him  by  prohibiting  a  claimant 
from  bringing  an  action.^' 

Estoppel  in  interpleader. — Interpleader  will  not  be  re- 
fused, when  one  of  the  claimants  has  been  induced  to  alter 
his  position  through  the  representation  of  a  defendant  in 
possession  of  property  in  question.  Although  such  a  defen- 
dant may  be  technically  estopped  from  denying  the  plain- 
tiff's claim,  yet,  if  a  hona  fide  claim  is  made  to  the  goods 
by  a  third  person,  the  court  will  disregard  the  technical 
estoppel  and  direct  an  issue  between  the  plaintiff  and  the 
claimant. ^^  Interpleader  will  be  granted  to  a  defendant 
sued  by  one  of  the  claimants,  although  in  the  action  the 
defendant  who  seeks  relief  would  be  estopped  from  setting 
up  the  right  of  the  third -party,  or  a  jus  tertii  as  a  defence;^' 
nor  does  it  matter,  that  the  plaintiff  could,  in  his  action 
against  the  stakeholder,  give  evidence  of  personal  transac- 
tions with  a  deceased  person,  which  he  would  not  be  per- 
mitted to  give  as  against  the  other  claimant,  the  adminis- 
trator.^" 

In  England  an  attempt  was  made  in  1899  to  abrogate 
the  rule,  with  the  result  that  the  Court  of  Appeal  followed 
and  confirmed  it.  Wharfingers,  with  whom  goods  were 
stored,  had  written  a  letter  to  a  bank,  stating,  that  at  the 
request  of  the  owner  they  held  the  goods  thereafter  to  the 

"  Smith  T.  Critchfield  (1885),  14  Q.B.D.  8T3. 

"  Winter  v.  Bartholomew  (1856),  25  L.  J.  Ex.  62.  Some  earlier 
decisions  are  to  the  contrary:  Hollier  v.  Lanrie  (ISiG),  3  C.  B.  334; 
Abbott  V.  Richards  (1846),  15  M.  &  W.  194;  see  also  De  Coppett 
V.  Barnett  (1901).  21  Times  L.  R.  273. 

"  Attenborough  v.   London  (1878),  3  C.  P.  D.  450. 

"  Robinson  v.  .Jenkins  (1890),  24  Q.  B.  D.  275. 

"Flanery  v.  Bmieirant  Savings  Bank  (1889),  23  Abb.  N.  C.  N. 
Y.  40;  see  also  Meynell  v.  Angell  (1862),  32  L.  J.  Q.  B.  14. 
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bank's  order^  and  on  the  faith  of  this  statement  the  bank 
advanced  money  on  the  goods.  Subsequently,  the  first  bank 
and  another  bank  both  claimed  the  goods  adversely,  and 
the  wharfingers  interpleaded.  It  was  held,  even  assuming 
that  the  letter  constituted  an  estoppel,  that  nevertheless 
an  order  should  be  made  restraining  the  claimants  from 
proceeding  against  the  wharfingers  in  respect  of  their 
claims,  excepting  however  any  claim  which  the  first  bank 
might  have  upon  the  letter  for  damages,  and  an  issue  was- 
directed  between  the  two  banks  to  determine  to  which  of 
them  the  goods  belonged.  It  was  pointed  out,  that  the 
authorities,  the  history  of  the  law  on  the  subject  of  inter- 
pleader, and  the  modifications  which  have  taken  place,  show,, 
that  eminent  judges  have  been  of  opinion  that  the  scheme 
of  legislation  has  been  to  remove  the  restrictions,  which 
existed  before  the  common  law  Procedure  Act  of  1860,  and 
to  give  a  wider  jurisdiction  to  the  courts.  The  fact,  that 
an  applicant  would  be  estopped  from  denying  the  title  of 
one  claimant,  does  not  limit  the  jurisdiction  of  the  court 
to  award  relief  when  a  second  claimant  appears,  and  under 
such  circumstances  there  is  no  reason  why  the  existence  of 
the  estoppel  should,  in  the  matter  of  discretion,  prevent 
the  court  from  granting  relief.  As  a  further  reason  in  sup- 
port of  the  order,  it  was  pointed  out,  that  if  the  claimant 
alleging  the  estoppel  succeeded  on  the  issue  that  would  be; 
an  end  of  the  matter;  and  if  he  failed,  it  would  still  be  open 
to  him  to  assert  any  claim  which  he  might  have  against 
the  applicant  for  the  value  of  the  goods,  as  in  the  old  action 
of  trover,  or  for  any  other  damage  arising  from  a  conver- 
sion of  the  goods.^" 

In  Kansas,  it  has  been  pointed  out,  that  the  code  vests 
in  the  court,  to  which  application  is  made  by  a  defendant 
for  substitution  of  a  third  party  in  his  place,  a  legal  discre- 
tion to  grant  or  refuse  the  application,  and  where  the  sub- 
stitution will  prejudice  the  rights  of  the  plaintiff,  the  dis- 
cretion in  the  court  will  not  be  abused,  if  the  application 

-^  Ex  p.  Mersey  Docks  and  Harbour  Board  (1899),  1  Q.  B.  546- 
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be  denied,  but  if  tlie  rights  of  the  plaintiff  will  not  be  in- 
jured by  having  to  contend  with  the  third  party,  the  court, 
it  has  been  held,  should  permit  the  substitution  within  the 
terms  of  the  statute. ^^ 

Rule  in  the  United  States. — In  the  United  States,  the 
rule  laid  down  so  clearly  in  England  in  1837  was  adopted, 
and  is  still  followed,  notwithstanding  its  subsequent  broad- 
ening in  the  mother  country.  It  is  essential  therefore, 
that  the  party  seeking  relief  must  have  incurred  no  per- 
sonal or  independent  liability  to  either  claimant,  beyond  that 
which  arises  to  the  title  of  the  thing  in  contest;  while  it 
must  also  appear,  that  there  is  nothing  else  to  be  litigated, 
except  the  rights  of  the  different  claimants  to  the  thing  in 
question.  If  the  whole  of  the  rights  claimed  cannot  be 
determined  in  a  litigation  between  the  claimants,  inter- 
pleader will  be  refused.--  The  applicant  must  stand  per- 
fectly indifferent  between  the  claimants  in  the  position  of  a 
mere  stakeholder.^^ 

The  independent  liability  which  will  deprive  a  deposi- 
tar}',  of  the  right  to  require  rival  claimants  to  interplead, 
may  arise,  either  by  express  acknowledgTiient  of  the  title 
of  one  of  the  claimants,  or  out  of  such  contractual  rela- 
tions as  will  bind  him,  as  upon  an  independent  undertaking, 
without  reference  to  his  possible  liability  to  the  other 
claimant.-'' 

='  Wafer  v.   Harvey  Countv   Bank  (1887),   36  Kansas  292. 

'-Hastings  v.  Cropper  (1867),  3  Del.  Ch.  165;  Tyiis  v,  Bust 
(1868),  37  Ga.  574;  National  v.  Platte  (18!I4),  54  111.  App.  483; 
Chicago  Edison  Co.  v.  Fay  (1896),  64  111.  323;  Sprague  v.  Sonle 
(18761,  3.5  Mich.  .35;  CuUen  v.  Dawson  (18771.  24  Minn.  66;  Brown- 
ing T.  Watkins  (1848),  10  S.  &  il.  (Miss.)  482;  Whitney  y.  Cowan 
(1878),  .55  iliss.  62(5;  Ter  Knile  v  .Eeddick  (1898),  39  Atl.  1062 
N.  J.;  Wakeman  v.  Kingsland  (1889),  46  X.  J.  Eq.  113;  Ludlow  v. 
Strong  (1895),  .53  X.  .T.  Eq.  376;  Oppenheim  r.  Leo  Wolf  (1846), 
S  Sand.  Ch.  X.  Y.  571;  Sherman  r.  Partridge  (1855),  11  How. 
X  Y.  1.54;  Fletcher  v.  Troy  (1857),  14  How.  X.  Y.  :5S3;  Holmes  v. 
Clark  (1873),  46  Vt.  22;  Burhop  v.  Milwaukee  (T8(!4K  18  Wis.  453; 
Xichols  v.  Burnham   (1887),  21  W.   X.   C.  Pa.   153. 

==Kyle  T.  Mary  Lee  Coal  &  Ry.  Co.  (18961,  112  Ala.  606. 

='Xational  v.  Platte  (1894),  .54  111.  App.  4S.'i;  Sherman  y.  Part- 
ridge (1855),  11  How.  X.  Y.  154;  Lincoln  y,  Rutland  (1852),  24  Vt. 
■639. 
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Where,  therefore,  there  is  an  independent  liability  of 
the  party  seeking  relief  to  one  of  the  claimants,  arising  out 
of  the  special  relation  subsisting  between  them,  creating 
for  example  the  relation  of  bailor  and  bailee,  landlord  and 
tenant,  principal  and  agent,  or  creditor  and  debtor,  inter- 
pleader will  not  lie.  When  the  applicant  has  placed  him- 
self in  such  a  position  that  he  is  estopped  from  disputing 
the  title  which  has  been  given  to  him,  he  must  defend  it  in 
the  ordinary  way,  even  though  a  title  paramount  to  that 
under  which  he  received  is  asserted;  he  cannot  cause  his 
principal  and  the  holder  of  such  a  title  to  interplead.  There 
can  be  no  interpleader,  unless  it  be  made  to  appear  that 
others  have  acquired  a  title  or  interest  derived  under  the 
same  authority.^^ 

Where  moneys  for  the  erection  of  a  building  were 
claimed  by  the  administrator  of  the  contractor  who  liad 
been  killed,  and  by  a  firm  which  had  supplied  the  contractor 
with  material,  it  was  said,  that  as  between  the  two  the  owner 
of  the  building  was  not  an  indifferent  person.  He  had 
entered  into  a  contract  and  had  bound  himself  to  pay  a  cer- 
tain sum  upon  the  performance  of  certain  services. ^^ 

Interpleader  has  been  refused  in  the  Cnited  States,  ap- 
plying this  rule  to  many  classes  of  persons  liable  on  con- 
tracts,^^ as  a  common  carrier  liable  to  one  claimant  on  his 
bill  of  lading  ;^^  a  purchaser  liable  to  pay  his  purchase 
money  under  his  contract  with  the  vendor;^'  a  warehouse- 
man on  the  receipt  issued  for  goods,^"  and  a  bank  liable  on 
a  deposit  certificate.^^  Such  class  of  cases  may  also  be  defec- 
tive on  the  ground  of  want  of  priority  between  the  claim- 
ants, but  will  be  proper  for  interpleader  if  the  adverse 
claim  is  under  a  derivative  title. '^ 

==  Fairbanks  v.  Belknap  (1883),  135  Masis.  179;  Richardson  v. 
Belt  (1898),  13  App.  Cas.  D.  C.  197. 

2"  Kichardson  v.  Belt  (1898),  13  App.  Cas.  D.  C.  197. 

"  Commercial  National  Bank  of  Peoria  v.  Newman  (1894),  55 
111.   App.   534. 

==McGaw  V.  Adams  (1857),  14  How.  N.  Y.  46. 

M  Trigg  V.  Hitz  (1864),  17  Abb.  Pr.  N.  Y.  436. 

"Tyiis  v.  Rust  (1868),  37  Ga.   574. 

=1  Wells  v.   Mioer  (1885),  25  Fed.   Rep.  Cal.  533. 

"'  Crawsbay  v.  Thornton  (1837),  2  Myl.  &  C.  1. 
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Modern  tendency  to  modify  rule. — As  a  contractual  re- 
lation is  a  necessary  and  ordinary  incident,  in  the  variety 
of  commercial  and  other  transactions  -(vliieh  are  constantly 
taking  place,  the  modern  tendency  of  some  of  the  American 
courts,  seems  to  be  to  modify  this  narrow  rule,  adopted 
from  the  English  system  of  equity,  as  much  as  possible, 
when  conflicting  claims  to  property  in  the  possession  of  a 
depositary  are  merely  for  the  subject  matter,  and  not  for 
special  damages  in  addition.  Thus  a  bank  has  been  allowed 
interpleader  as  against  its  depositor,'^  and  also  against  the 
holder  of  a  special  certificate  of  deposit.^*  The  maker  of  a 
promissory  note  has  been  allowed  to  call  upon  the  holder 
to  interplead  with  a  third  party.^^  A  loan  company  has 
been  allowed  to  interplead  its  borrower,  the  mortgagor,  with 
a  third  party  j^"  and  a  railway  company  the  holder  of  the 
bill  of  lading,  with  the  person  in  whose  name  it  was  made 
out." 

The  fact  that  the  applicant,  upon  money  being  left  with 
him  for  one  of  the  claimants,  notifies  such  claimant  of  the 
fact,  does  not  create  an  independent  liability  which  takes 
av/ay  the  right  to  interplead,  when  the  same  money  is 
claimed  by  another  party.^^  Wliere  a  bank  had  recognized 
one  of  the  claimants  as  the  owner  of  certain  stock  in  dis- 
pute, and  had  paid  him  dividends  thereon,  it  was  held,  that 
this  did  not  bind  it  to  anything  in  the  future,  and  did  not 
come  within  the  rule  that  an  iudependent  liability  had  been 
incurred  to  one  party.'" 

Code  provisions.  —  Many  cf  the  American  States  have 
abrogated,  by  their  Code  provisions,  the  narrow  rule  of 
equity   above   referred   to,   which   still   governs   in  actions 

"  City  Bank  of  New  York  v.  Skelton  (1846).  2  Blatchf. 
N.  Y.   14. 

"  First  National  Bank  v.  West  (1S74),  46  Yt.   633. 

==HoAve  V.  Gifeord  (1873),  00  Barb.  N.  Y.  597;  Beclitel  v. 
Sheaf er  (18.88),  117  Pa.  St.  5.").-). 

""Franco  v.  Joy  (1894),  56  Mo.  App.  433. 

="  Brock  f.  Sontliera  Railway  Co.  (1895),  44  S.  C.  444. 

'"National  v.  Platte  (1894),  .54  III.  App.  483. 

™  Cady  v.  Potter  (1809),  5.")  Barb.  N.  Y.  403. 
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-of  interpleader,  by  deela.ring  that  statutory  interpleader 
-■shall  lie  in  favour  of  a  defendant,  although  he  is  sued  upon 
a  contract.  Thus,  in  New  York,  the  code  provides  among 
other  cases  that,  a  defendant  against  whom  an  action  to 
recover  upon  a  contract  is  pending,  may  upon  proof  that  a 
person  not  a  party  to  the  action  makes  a  demand  for  the 
:same  debt,  apply  to  the  court,  etc.*" 

In  Alabama  it  has  been  held  that,  the  statute  does  not 
.abrogate  or  impair  the  rights  of  a  bailor,  nor  the  duties  of 
the  bailee,  other  than  to  give  the  bailee  the  right  to  require 
>the  claimants  to  interplead.*^ 

•"  See  San  Francisco  v.  Long  (1898),  55  Pac.  (Cal.)  709. 
"'Powell  V.  Kobinson  (1884),  76  Ala.  423. 


CHAPTER  VII. 

THE    APPLICATION   AND    PROCEDUEE. 

Bill  of  interpleader. — A  person  seeking  relief  by  way  of 
interpleader  in  a  -suit  or  action,  following  the  early  equit- 
able practice,  commences  his  proceedings  by  stating  the 
necessary  facts,  and  praying  the  usual  relief,  in  a  bill  of 
complaint,  commonly  known  as  a  bill  of  interpleader,  to 
which  is  annexed  an  atlidavit  of  no  collusion.  The  bill 
when  completed  is  filed  and  served  on  each  of  the  defendants. 

A  plaintiff's  first  object,  after  filing  and  serving  his  bill, 
is  to  obtain  the  usual  injunction  or  stay  of  proceedings. 
In  some  cases  without  waiting  for  the  appearance  of  the 
defendants,  he  may,  upon  supporting  the  allegations  in  his 
bill  by  an  aiSdavit,  obtain  ex  parte  an  injunction,  upon  pay- 
ing the  fund  into  court.  If  any  injustice  is  apparent,  a  de- 
fendant upon  appearing  may  move  to  dissolve,  but  as  a  gen- 
eral rule  the  court  will  continue  the  injunction  until  the 
hearing.  Or  the  plaintiff  may  move,  upon  notice,  either 
before  or  after  the  defendants  have  appeared,  and  the  in- 
junction will  be  granted  almost  as  a  matter  of  course.'- 

After  the  plaintiff  has  obtained  his  injunction,  the  gen- 
eral practice  is,  at  an  early  stage  and  in  a  summary  way, 
to  dispose  of  the  propriety  of  filing  the  bill.  The  defen- 
dants therefore  come  in  on  motion,  and  state  their  respec- 
tive claims  with  or  without  affidavits  according  to  the  cir- 
cumstances. If  the  defendants  do  not  deny  the  statements, 
in  the  bill,  an  interpleader  decree  will  at  once  be  made, 
that  the  defendants  proceed  to  litigate  their  rights,  the 
plaintiff  withdrawing  from   the   suit   and  provision  being 

'  See  Chanter  VIII. 
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made  for  his  costs.  Most  interpleader  bills  are  disposed  of 
in  this  waj',  and  few  are  brought  to  a  hearing.  A  defen- 
dant will  not  generally  be  ordered  to  interplead,  until 
he  has  put  in  his  answer,  or  the  bill  has  been  taken  pro 
confesso  against  him.  If  a  defendant  deny  the  allegations 
in  the  bill,  the  suit  will  then  have  to  go  on  to  a  hearing.^ 

A  defendant  may  demur  to  the  bill,  and  possibly  estab- 
lish that  the  plaintifE  has  not  shown  a  case  entitling  him  to 
relief;^  or  the  defendants  may  deliver  answers,  setting  out 
their  claims,  and  if  that  be  done,  no  other  evidence  of  the 
facts  need  be  produced  to  entitle  the  plaintifE  to  a  decree.'' 
A  defendant,  however,  is  not  obliged  to  challenge  the  in- 
sufficiency of  a  bill  by  demurrer,  but  may  answer  it  and 
rely  upon  the  want  of  evidence.^  By  going  to  a  hearing 
upon  the  merits,  a  defendant  waives  formal  and  technical 
objections  which  might  have  been  taken  upon  demurrer." 

At  the  hearing,  the  regular  practice  is,  to  determine  iirst 
whether  interpleader  will  lie,  because  if  it  does  not,  it  will 
then  be  unnecessary  to  go  further,  for  the  defendants 
have  no  contention  as  between  themselves  upon  the  record.' 
The  plaintiff  continues  to  be  a  substantial  and  necessary 
partj'  until  he  has  fully  rendered  the  debt,  duty,  or  thing  re- 
quired of  him,  and  the  court  will  not  require  the  defendants 
to  interplead  until  the  money  is  either  in  court  or  subject  to 
its  order,*  but  as  soon  as  a  decree  is  made  the  plaintiff  has 
done  with  it." 

^  Yates  V.  Tisdale  (1837),  3  Ed.  Ch.  N.  Y.  71;  East  &  West 
India  Dock  Co.  v.  Littledale  (1848),  7  Hare  57;  Australian  v. 
Bi-oadbent  (1877),  3  Victorian  L.  R.  138;  Glasner  v.  Weisberg 
(1891),  43  Mo.  App.  214.  In  the  Scotch  action  of  multiplepoinding, 
if  the  process  is  objected  to,  such  objection  is  the  first  matter  to 
be  disposed  of,  and  until  that  be  done  no  order  for  claims  can  he 
produced.  Connell  v.  Ferguson  (1861),  Ct.  of  Session,  23  D.  683; 
see  also  Crokat  v.  Lord  Panmure  (1853),  Ct.  of  Session,  15  D.  737. 

=  Toulmin  T.   Reid  (1851),  14  Beav.  499. 

'Balchen  v.  Crawford  (1844),  1  Sandf.  Ch.  (N.  Y.)  3S0. 

=  Partlow  V.   Moore   (1900),   56  N.   E.  317   (111.). 

•Cobb  v.  Rice  (1881),  130  Mass.  231. 

'CuUen  V.  Dawson  (1877),  24  Minn.  66;  North  Pacific  v.  Lang 
(1895).  42  Pac.   (Or.)   7t)9. 

« George  v.  Pilcher  (1877),  28  Gratt.  (Va.)  299;  Home  Life  Ins. 
Co.  V.  Caulk  (1897),  86  Md.  385. 

"Jennings  v.  Nugent  (1828),  1  Moll.  134;  Anon (1685'),  1 

"S'ern.   351. 
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The  decree. — The  onlj^  decree  which  the  plaintiff  is  in- 
terested in  obtaining,  is,  that  his  bill  is  properl}'  filed,  giving 
him  leave  to  bring  the  property  into  court,  allowing  him 
his  costs  out  of  the  fund,  restraining  all  pending  or  threat- 
»ened  actions,  and  directing  the  defendants  to  interplead, 
and  so  to  settle  the  conflicting  claims  among  themselves." 

When  the  defendants  assent  to  a  decree  of  interpleader, 
and  that  decree  has  put  the  first  stage  of  the  case  at  rest, 
and  whether  it  may  be  said  to  be  technically  a  proper  case 
for  interpleader  or  not,  the  court  will  treat  it  as  proper.^^ 

The  failure  of  a  defendant  to  answer  a  bill,  until  after 
an  interlocutory  decree  has  passed  declaring  that  he  has 
•no  interest  because  he  does  not  appear,  does  not  preclude 
him  from  asserting  his  claim  at  any  time  before  a  final 
-decree  is  made.^^ 

The  plaintiff  may  read  the  answer  of  one  defendant 
against  the  other  defendant,  in  order  to  show  that  adverse 
■claims  have  been  brought  forward,  sufficient  to  entitle  him 
to  maintain  his  bill,  and  the  court  will  not  then  put  him  to 
other  proof  of  his  allegations.^^ 

A  defendant  may  show  at  the  hearing,  that  the  cause  is 
not  a  proper  one  for  interpleader,  and  it  is  not  too  late 
that  the  objection  was  not  taken  by  demurrer,  or  upon  the 
motion  to  pay  in,^*  and  one  defendant  may  read  the  answer 
of  the  other.'^' 

If  at  the  hearing,  the  ciuestions  between  the  defendants 
..are  also  ripe  for  decision,  the  court  will  determine  the  whole 
matter  and  pronounce  a  final  decree,  disposing  at  once  of 

"Fairbrother  v.  Nerot  (1818).  1  Dan.  68;  Catherall  v.  Davies 
(1859),  1  Giff.  326;  Hoggart  v.  Cutis  (1841),  1  Or.  &  Phil.  p.  206; 
Atldnson  v.  ilanks  (1823),  1  Cow.  N.  Y.  G91;  Owings  t.  Rhodes 
(]886),  65  Md.  408;  Willlson  v.  Salmon  (1889),  45  N.  J.  Eq.  257; 
1^'akeman  v.  Kingsland  (1889).  46  N.  J.  Bq.  113. 

"McFadden  v.   Swiaerton   (1900),  59  Pac.  816  (Or.). 

'=Heald  v.   Ehind   (1897),   86  Md.   320. 

'=  Masterman  y.  Price  (1847),  1  Cooper  383;  Balchen  v.  Craw- 
ford (1844),  1  Sandf.  ch.  380  N.  Y.;  Morrill  v.  Manhattan  (1898), 
■82  111.  App.  410. 

"Toulmin  v.  Reid  (1851),  14  Beav.  499. 

"  San  Francisco  Savings  Union  r.  Long  (1898),  55  Pac.  Rep. 
rOD   Cal. 
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the  whole  case  and  the  rights  of  all  parties.  But,  if  they 
are  not  ripe,  the  court  directs  an  issue  or  a  new  action,  or 
that  one  claimant  defend  an  action  already  commenced, 
with  or  without  a  jury,  or  a  reference  is  sent  to  a  master, 
as  may  be  best  suited  to  the  nature  of  the  case,  preserving 
the  suit  for  further  consideration.^"  It  is  not  necessary, 
therefore,  for  the  defendants  to  enter  into  evidence  as 
against  each  other  in  the  interpleading  suit.'^''  After  an  ac- 
tion or  an  issue  is  directed,  the  claimants  stand  before  the 
court  to  litigate  the  question  of  right  pending  between 
them,  to  the  same  extent  as  if  one  had  filed  a  bill  against 
the  other.^^  They  occupy  as  between  themselves  the  posi- 
tion of  plaintiff  and  defendant,  and  a-  sworn  denial  by  one 
of  them  of  the  allegations  of  a  cross  bill  filed  by  the  other, 
has  the  same  effect,  in  evidence,  as  though  contained  in  an 
answer  to  an  original  bill.^° 

Modern  action  of  interpleader. — The  steps  in  a  modern 
action  of  interpleader  are  analogous  to  those  in  an  inter- 
pleading suit  in  chancery.  In  New  York  State,  however, 
the  plaintifE  in  such  an  action  cannot  move  for  an  injunc- 
tion, until  the  defendants  have  put  in  their  defence.^"  The 
proceeding  is  thus  described  in  a  recent  California  deci- 
sion:— In  such  cases,  there  may  always  be  a  two-fold  con- 
test, (1)  As  to  the  right  of  the  plaintifE  to  bring  the  suit, 
and  to  force  the  defendants  to  interplead,  and  (2)  if  such 
right  is  maintained,  the  litigation  among  the  defendants. 

"Goddard  v.  Leech  (1833),  Wright,  Ohio,  476;  Yates  v.  Tisdale 
(1837),  3  Ed.  Ch.  N.  Y.  71;  East  &  West  India  Dock  Co.  v.  Little- 
dale  (1848),  7  Hare  57;  North  Pacific  Lumber  Co.  v.  Lang 
(1895),  42  Pac.  Kep.  799  Or.;  Perkins  v.  Trippe  (1869),  40  Ga.  225; 
Condict  V.  King  (1861),  13  N.  J.  Eq.  375;  Owings  v.  Ehodes 
(1886),  65  Md.  408;  First  National  Bank  of  Battleboro  v.  West 
Biver  Ry.  Co.  (1874),  46  Vt.  633;  3  Albany  Law  Journal,  p.  492;  but 
see  Luscombe  v.  Callaghan  (1828),  1  Moll.  204.  For  form  of 
decree,  see  Morrill  v.  Manhattan  (1898),  82  111.  App.  410. 

"Thames  v.  Nash   (1832),  5  Sim.  280. 

"  Hortou  V.  Baptist  Church  (1861),  34  Vt.  309;  Rowe  v.  Hoag- 
land  (1848),  7  N.  J.  Eq.  131;  Willison  v.  Salmon  (1889),  45  N.  J. 
Eq.   257. 

"  Penn  Mutual  Life  Ins.  Co.  v.  Union  Trust  Co.  (1897).  83  Fed. 
Rep.  891  Cal. 

™  Washington  v.  Lawrence  (1865),  28  How.  Pr.  435  N.  Y. 

M.L.I.  11 
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There  may  be  two  sets  of  pleadings,  (1)  those  having  refer- 
ence only  to  the  right  of  the  plaintiff  to  maintain  his  ac- 
tion, and  (3)  the  several  complaints  of  the  defendants,  in 
which  their  respective  rights  to  the  subject  in  controversy 
are  set  up.  These  may  be,  and  usually  are,  included  in  the 
answer  to  the  plaintiff's  complaint.  Such  answer  is  then 
in  the  nature  of  a  cross-complaint,  and  should  be  served 
upon  each  defendant,  who  may  answer  the  same.  Whether 
the  plaintiff  will  be  permitted  to  maintain  such  an  action 
is  first  determined,  and  if  his  right  is  sustained,  an  inter- 
locutory decree  is  entered,  requiring  the  defendants  to  liti- 
gate their  claims  among  themselves.-^ 

Form  of  application  under  Interpleader  Acts.  —  Under 
interpleader  statutes  and  codes,  the  applicant's  proceeding 
is  much  simpler  and  more  expeditious,  and  also  less  cosjly, 
than  an  interpleading  suit  in  chancery,  or  a  modern  action 
of  interpleader.  In  England,  the  form  of  the  application 
is  by  summons,  in  Ontario  by  notice  of  motion,  and  in 
Pennsylvania  by  petition  and  rule,  calling  upon  the  claim- 
ants to  appear  and  state  the  nature  and  particulars  of  their 
claims,  and  either  to  maintain  or  relinquish  them.' 

In  British  Columbia  the  summons  must  be  an  originat- 
ing summons,  and  where  a  person  seeking  the  favour  of  the 
court,  took  out  an  ordinary  summons  in  chambers,  his  ap- 
plication was  dismissed.^^ 

Although  a  settled  form  of  interpleader  summons  has 
long  been  used,^^  one  calling  on  the  parties  to  appear  before 
the  court  in  order  that  it  may  exercise  its  Jurisdiction  on 
the  adjustment  of  the  several  claims,  has  been  held  suffi- 
cient in  its  terms. ^* 

The  claim  made  by  the  claimant  in  sheriff's  interpleader 
is,  in  England,  regarded  as  the  institution  of  proceedings, 

'^  San  Francisco  Savings  Union  v.  Loni;  (1898),  55  Pac.  Kep. 
709   Cal. 

'  See   appendix. 

"  In  re  Tom  Hone  Grew  (1898),  l.?4  Can.  L.  J.  393  (B.C.). 

==  Alexander  v.  Connell  (1848),  11  Ir.  L.  R.  325. 

^^  Frost  V.  Heywood   (18-43),  2  Dowl.  N.   S.  801. 
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in  considering  questions  between  the  creditor  and  the 
claimant." 

How  application  entitled. — If  the  applicant  has  not  been 
sued  his  summons  or  notice  may  be  entitled : — "  In  the 
matter  of  an  application  by  A.  B.  for  leave  to  interplead. 
Between  C.  D.  and  E.  F.  claimants,"  or  simply  "  In  the  mat- 
ter of  A.  B.  applicant  and  C.  D.  and  E.  F.  claimants."  If 
an  action  has  been  commenced  the  application  should  be 
made  and  entitled  in  the  action.^"  Thus  "  Between  A.  B. 
plaintiff  and  C.  D.  defendant  and  E.  F.  claimant."  A  sher- 
iff's proceeding,  which  ordinarily  arises  out  of  an  action,  is 
generally  entitled,  "  Between  A.  B.  plaintiff  and  C.  D.  de- 
fendant; and  between  E.  P.  claimant  and  the  said  A.  B. 
execution  creditor  and  the  sheriff  respondents.  If  there 
be  more  than  one  action  or  matter  pending  affecting  the 
applicant,  the  application  should  be  entitled  in  them  all.^" 

It  has  been  held  in  Ontario,  if  no  action  or  matter  be 
pending,  that  the  proceedings  may  be  entitled  in  any  Divi- 
sion of  the  High  Court  ;^''  and  where  before  the  Judicature 
.^^ct,  a  sheriff  applied  in  the  Court  of  Queen's  Bench  upon 
two  executions,  issued  out  of  the  Queen's  Bench  and  in 
Chancery  respectively,  and  the  Queen's  Bench  execution 
was  set  aside,  it  was  held,  that  the  Queen's  Bench  Judge 
had  still  jurisdiction  to  continue  the  proceedings,  and  to 
make  an  interpleader  order. ^* 

Parties  to  application. — The  applicant  joins  in  his  appli- 
cation all  persons  who  have  made  claims  and  serves  them 
all  with  his  summons,  notice  of  motion,  or  petition  as  the 
case  may  be.^^ 

Service. — The  summons,  notice  of  motion,  or  petition, 
must  be   duly  served  on  the  parties  called  on  to  appear, 

"  Xunn  &  Co.  v.  Tyson  (1901),  17  Times,  G24. 
='  Readins   v.    London   School   Board   (188«),   16   Q.   B.   D.   G8C; 
Wagner  v.  Hower  (1881),  12  W.  N.  C.  Pa.  304. 
2»Eng.   Order  LVII.,  r.  14;  Ont.  Rule  1117. 
='  Sec  Hogaboon  v.  Grandy  (1894),  16  Ont.  .Pi:  47. 
^^'Holdan  v.  Beatty  (1878),  43  Upper  Canada  Q.  B.  014. 
^  See  Chapter  IV. 
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otherwise  no  order  can  be  made  against  them;'"  but  tlie 
omission  to  serve  a  claimant  is  an  irregularity  which  is 
cured  by  his  appearance. ^"^  If  a  summons,  through  some 
fatality,  is  not  served  on  the'  claimant,  a  new  order  must 
be  obtained  ;^^  and  when  no  Judge  is  in  chambers  on  the 
return  day,  the  matter  cannot  be  heard  on  the  first  day  a 
judge  is  present,  without  a  fresh  notice  to  the  claimant, 
when  the  latter  did  not  appear  the  first  day.^^  Service  upon 
the  agent  of  the  execution  creditor's  solicitor  has  been  al- 
lowed in  a  sheriff's  case,^*  but  two  attempts  to  serve  a 
claimant,  and  service  finally  on  his  wife  has  been  held  in- 
suflicient.'^  Leave  will  be  granted  to  serve  a  foreign 
claimant  residing  out  of  the  jurisdiction.'"' 

The  applicant's  affidavit. — The  interpleader  application 
must  be  supported  by  an  affidavit,  which  will  satisfy  the 
court  that  it  is  a  proper  case  in  which  to  grant  relief.  The 
applicant  should  make  the  affidavit  himself,  if  possible.  The 
English  practice  requires  him  to  show  that  he  claims  no 
interest  in  the  subject-matter,  other  than  for  charges  and 
costs,  that  he  does  not  collude  with  any  of  the  claimants, 
and  that  he  is  willing  to  pay  or  transfer  the  subject  matter 
into  court,  or  to  dispose  of  it  as  the  court  may  direct.'*^ 

Sheriff's  affidavit. — In  England,  a  sherifE  need  not,  as  a 
general  rule,  file  an  affidavit,  and  if  he  do  he  will  not  be 
allowed  the  costs  of  it.  It  has  been  said  that  the  affidavit 
is  a  mere  form,  as  no  one  can  suppose  that  the  sherifE  can 
have  a  personal  interest  in  the  matter.  The  proper  thing 
for  him  to  do  is  to  wait  till  he  sees  if  an  affidavit  is  neces- 
sary, then  he  can  obtain  an  enlargement  and  file  one.''* 

"Burleigh     v.   England     (1838),   1    Arnold    106;   Alexander    v. 

Connell  (1848),  11  Ir.  L.  R.  325;  Anon  (1848),  Bl.  D.  &  O. 

264;  but  see  Barker  v.  Pettigrew  (1852),  4  Ir.  Jur.  O.  S.  270. 

"1  Maslin  v.  Casey  (1882),  1  New  Zealand  L.  R.  138. 

"  Henry  v.  Mulligan  (1867),  1  Ir.  L.  T.  &  Sol.  J.  262. 

"  Kennedy  v.  Lavan  (1884),  18  Ir.  L.  T.  R.  5. 

"Phillips  V.  Spry  (1832),  1  L.  J.  Ex.  115. 

"Lambert  v.  Townsend   (1832),  1  L.  J.   Ex.  113. 

"See  Chapter  IV. 

"Eng.   Order  LVIL,   r.   2;   Ont.   Rule  1104;   see  also  Butler  v. 

(1833),    3    L.     J.    O.    P.    62,    and     under     "Claims"     and 

"  Collusion." 

"Stocker  v.  Heggerty  (1892),  67  L.  T.  27. 


THE   APPLICATION   AND   PROCEDURE.  165 

In  Ontario^  where  the  application  is  by  notice  of  motion, 
the  sheriff  always  files  an  affidavit.  It  is  of  some  import- 
ance that  his  affidavit  should  show  as  clearly  as  possible, 
where  the  goods  were  seized  and  who  was  in  possession  at 
the  time.  The  court  requires  this  information  in  deter- 
mining upon  which  claimant  the  onus  of  proof  should  rest. 
In  the  High  Court  when  the  value  of  the  goods  does  not 
exceed  $400,  the  affidavit  must  contain  a  list  of  the  goods, 
and  of  the  value  placed  upon  them.^° 

"Where  a  sherifE  did  not  show  that  the  goods  seized  were 
the  property  of  the  defendant,  or  that  the  sheriff  believed 
them  to  be  so,  or  any  facts  that  would  warrant  their  seizure 
as  the  defendant's,  and  did  not  state  that  the  goods  were 
in  the  possession  of  the  sheriff,  or  that  he  had  the  proceeds, 
his  affidavit  was  held  clearly  insufficient.*" 

Where  application  is  made.  —  Under  the  English  and 
Canadian  practice  the  application  is  generally  made  to  a 
Master  of  the  High  Court  in  Chambers,  who  has  all  the 
jurisdiction  in  interpleader  which  a  judge  at  chambers  pos- 
sesses. The  rules  say  that  the  applicant  shall  satisfy  the 
court  or  a  judge. *^  Applications  are  seldom  made  to  a 
judge,  or  to  the  court.  In  England,  a  District  Eegistrar 
now  has,  in  matters  arising  in  his  own  county,  the  same 
jurisdiction  in  interpleader  as  the  master  in  London;*^  but 
it  has  been  said  that  this  does  not  give  jurisdiction  when 
-  no  action  is  pending.*^  In  Ontario  Local  Masters  and 
County  Court  Judges  have  concurrent  jurisdiction  in  inter- 
pleader with  the  Master  in  Chambers  at  Toronto.*'' 

Ontario  County  Count. — In  Ontario,  a  stakeholder  may 
apply  for  relief  in  the  County  Court  in  which  he  is  sued, 

'"Out.  Rule  1125  (2);  Close  v.  Exchange  Bank  (1885),  11  Out. 
Pr.    p     192. 

"  Freehold  Loan  &  Savings  Co.  v.  Bryson  (1891),  27  Canada  L. 
J.  120  (Man.). 

«Eng.  Order  LVII.,  r.  2:  Ont.  Rule  1104. 

"  Eng.  Rule  2  of  Aug.  1894.  See  decision  before  rule  was 
pass=.d.   Hold     v.  Xates   (1893),  W.   N.  190. 

"  Snow's  Annual  Practice,   1901,  p.  452. 

"  Ont.  Rules  45  and  49;  Coulson  v.  Spiers  (1883),  9  Ont.  Pr 
H.  492. 
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and  if  no  suit  is  pending,  and  the  subject  matter  does  not 
exceed  $200  in  value,  he  may  apply  in  the  County  Court  of 
the  county  in  which  he  resides,  or  in  which  the  subject  mat- 
ter is  situate,  while  a  sheriff  who  has  taken  goods  under  a 
County  Court  execution  may  apply  in  the  County  Court  of 
his  own  county,  although  the  writs  are  from  other  counties.*' 
If  goods  are  seized  under  a  County  Court  writ,  and  a  High 
Court  writ  is  afterwards  placed  in  the  sheriff's  hands,  he 
must  interplead  in  the  High  Court.*"  The  District  Courts 
in  Ontario  have  also  jurisdiction  in  interpleader.*' 

If  neither  claimant  appear. — Upon  the  return  of  the  ap- 
plication, if  neither  of  the  claimants  appear,  the  action 
against  the  applicant,  if  any,  will  be  stayed,  he  obeying  the 
order  of  the  court  as  to  the  disposal  of  the  property,  after 
satisfying  his  lien  for  costs.  A  sheriff  will  sell  sufficient  to 
satisfy  his  poundage  and  expenses,  and  then  abandon  the 
rest.*^  The  claimants  will  be  barred,  as  against  the  appli- 
cant, and  persons  claiming  under  him,  but  the  order  will 
not  affect  the  rights  of  the  claimants  as  between  them- 
selves.*" Bar  signifieth  legally  a  destruction  forever,  or 
the  taking  away  for  a  time,  of  a  person's  right  of  action.^" 

If  one  claimant  appear. — If  one  clahnant  having  been 
duly  served  do  not  appear,  he  will  be  barred, ■''  and  if  he  is 
a  plaintiff  claimant,  his  action  against  the  applicant  will  be 
stayed  "  and  the  claimant  appearing  will  take  the  fund  or 
other  subject  matter,  upon  satisfying  the  applicant's  costs, 
but  all  this  will  not  prejudice  the  rights  of  the  claimants 
between  themselves. °' 

"  Ont.  Kule  1123.  For  decisions  before  Rule  1123,  see  In  re 
Anderson  r.  Barber  (1889),  13  Ont.  Pr.  22;  In  re  Gould  v.  Hope 
(1893),  20  Ont.   App.   p.  361.   . 

"  Strange    v.    Toronto    (1879),    8   Ont.    Tr.    1. 

"Ont.  Rule  6  (5);  Isbister  v.  Sullivan  (1888),  9  Canada  L.  T.  3. 

"  Everligh  v.  Salisbury  (m36),  3  Bing.  N.  S.  298;  5  Dowl.  3(i9. 

""Eng.   Order  LVII.,   r.   10;   Ont.   Rule  1108. 

"Co.  Litt.  372  a. 

"Johnson  v.  Baldwin  (1844),  1  Upper  Canada  Q.  B.  280. 

='See  Chapter  VIII. 

"'  Hodges  V.  Smith  (1787),  1  Cox  357;  Stevenson  v.  Anderson 
(1814),  2  Ves.  &  B.  410,  13  R.  R.  12(i;  Avmer  v.  Gault  (1S,S0),  2  Pai. 
N.  Y.  284;  M'Elroy  v.  Baer  (1886),  13  Daly  N.  Y.  442;  Wells  v. 
Hews  (1876),  24  Grant  (Ont.)  131. 
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As  a  bill  of  interpleader  admits  the  indebtedness  of  the 
plaintiff,  when  one  of  the  claimants  withdraws  all  claim  to 
the  fund,  a  decree  in  favour  of  the  other  goes  as  a  matter 
of  course."* 

If  an  adverse  claimant,  in  a  sheriff's  case,  appear,  but 
the  execution  creditor  do  not,  the  sheriff  will  be  ordered  to 
withdraw,  or  to  deliver-  up  the  goods  to  the  claimant,  and 
will  be  protected  from  any  action.'''  If  the  claimant  do  not 
appear,  he  will  be  barred,  and  the  sheriff  will  proceed  to 
enforce  the  execution.""  But  where  an  order  had  been  made 
barring  the  claimant,  and  it  had  not  been  taken  out,  the 
claimant  was  allowed  in  on  showing  that  the  court  had 
entertained  an  erroneous  view  of  the  facts."'' 

If  one  claimant  do  not  appear,  but  two  or  more, others 
do,  the  question  will  be  settled  between  such  as  do  appear."' 

Obligation  on  claimant  appearing. — If  a  claimant  appears, 
but  neglects  or  refuses  to  comply  with  any  order  made  after 
his  appearance,  he  will  be  barred  as  against  the  applicant."" 
A  claimant  who  was  ordered  to  fde  his  own  affidavit  and 
neglected  to  do  so  was  barred;""  and  when  an  order  pro- 
vides that  a  foreign  plaintiff  shall  give  security  for  costs,  it 
will  be  conditioned,  that  upon  default  he  shall  be  barred."^ 

When  a  claimant  appears,  he  must  say  whether  he  will 
take  an  issue  or  not,  and  if  he  decline  to  take  an  issue  he 
will  be  barred."^  Pending  the  enlargement  of  an  inter- 
pleader motion,  an  order  was  made  to  wind  up  the  defen- 
dant company,  but  the  court  refused  to  substitute  the  liqui- 
dator, for   the   execution   creditor,  saying   that   the   latter 

"Knight  V.  Yarborough  (1846),  7  S.  &  M.  (Miss.)  179. 

"'Doble  V.  Cummins  (1837),  7  Art.  &  B.  580;  Donniger  v.  Hinx- 
man  (1833),  2  Dowl.  424;  Ford  v.  Dilly  (1833),  5  B.  &  Ad.  885. 

==Bowdler  v.  Smith  (1832),  1  Dowl.  417;  Perkins  v.  Burton 
(1833)  2  Dowl.   138,  3  Tyr.   51. 

"Re  Boberts,  Evans  v.  Thomas  (1887),  W.  N.  23. 

^»  Gethin  v.  Wilkes  (1833).  2  Dowl.  189. 

=»  Eng.  Order  LVII..  r.  10;  Ont.  Rule  1108. 

"O'Brien  v.  Sage  (1893),  14  Canada  L.  T.  76. 

"■  Ellis  V.  Cheeseboro  (1894),  14  Canada  L.  T.  292. 

""Hoban  v,  Munro  (1867),  1  Ir.  R.  C.  L.  595;  Waterhouse  v. 
Barry  (1873),  7  Ir.  L.  T.  &  Sol.  J.  429;  Plunkett  v.  Kearney  (1876), 
10  Ir.  L.  T.  &  Sol.  J.  47;  Oat.  Rule  1108 
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must  either  take  an  issue  or  be  barred."^  Where  a  claimant 
desired  to  be  barred  for  tlie  purposes  of  the  interpleader 
only,  it  was  held,  that  if  to  be  barred  at  all,  he  must  be 
barred  wholly,  the  bar  must  not  be  limited  to  the  purposes 
of  the  interpleader."* 

Execution  creditor  claiming  or  abandoning. — If  an  ex- 
ecution creditor  abandon  his  process  against  the  goods,  the 
sheriff  has  still  a  right  for  his  own  protection  to  show  that 
the  goods  were  the  property  of  the  defendant."" 

It  was  formerly  held,  when  a  sheriff  had  seized  without 
special  instructions,  that  the  execution  creditor  was  en- 
tiiled  to  have  an  opportunity  of  examining  the  claimant's 
affidavit,  before  being  required  to  take  an  issue,  and  then 
to  abandon  without  being  liable  for  costs.""  Xow,  under 
the  English  and  Ontario  practice,  a  sheriff  is  entitled,  when 
a  claim  is  made,  to  instructions  from  the  execution  creditor 
as  to  whether  he  admits  or  disputes  the  claim,  and  if  none 
are  given,  or  the  claim  is  disputed,  the  sheriff  can  inter- 
plead, and  on  the  return  of  the  application  the  execution 
creditor  cannot  abandon  without  being  liable  for  such  costs 
as  the  court  may  consider  just  and  reasonable."^ 

Claimant's  affidavit. — If  both  parties  appear  upon  a  stake- 
holder's application,  they  must  each  be  prepared  to  sup- 
port their  claims  by  affidavit,  and  so  must  the  adverse  claim- 
ant upon  a  sheriff's  application."^  In  Pennsylvania,  how- 
ever, the  claim  if  made  in  good  faith  need  not  be  supported 
by  an  affidavit;""  but  if  the  goods  be  in  the  exclusive  posses- 
sion of  the  execution  debtor,  the  claimant  may  be  required 
to  file  a  specific  affidavit  of  his  claim,  before  an  issue  will 

"^  Blake  v.  The  Manitoba  Milling  Co.  (1891),  8  Man.  427. 

"Doran  v.  Toronto   Suspender  Co.   (1890),   14  Ont.  Pr.   104. 

«=Baynton  v.  Harvey  (1835),  3  Dowl.  344. 

"Smith  V.  Craig  (1866),  16  Ir.  C.  L.  R.  App.  V.;  Wilkiui?  v. 
Peatman  (1877),  7  Ont.  Pr.  84;  Canadian  Bank  of  Commerce  v. 
Tasker  (1880),  8  Ont.  Pr.  351;  Yanstaden  v.  Vanstaclen  (1884),  10 
Ont.  Pr.  428. 

"Ens.  Order  LVII.,  rr.  16  and  17;  Ont.  Rules  1115,  1116. 

"'Campbell  v.  Conway  (1855),  7  Ir.  .Tur.  O.  S.  260;  Powell  v. 
Lock  (1835),  3  Ad.  &  Ell.  315. 

"•Waterman   v.   Langflon   (1882).   39   L.   I.   Pa.  373. 
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be  awarded.'"  It  has  also  been  held  in  Pennsylvania,  that 
a  formal  statement  must  be  filed  by  the  claimant  ia  a  sher- 
iii's  case,  the  claim  filed  with  the  sheriff  is  an  insufficient 
statement,  when  an  issue  is  to  be  ordered.'^ 

The  affidavits  should  be  entitled  in  the  action  if  any.''^ 
They  may  however  be  entitled  in  the  same  way  as  the  ap- 
plicant's summons,  notice  of  motion,  or  petition. 

A  claimant's  affidavit  should  show  shortly  the  ground 
of  the  claim.  It  is  only  necessary  to  make  out  that  there 
is  a  fair  or  prima  facie  claim.  The. claimant  need  not  ex- 
pose his  full  case,  and  the  court  will  not  go  into  the  merits, 
or  try  the  question  of  ownership,  except  in  the  cases  to  be 
presently  mentioned.'^  A  claimant  should  not  put  in  affi- 
davits to  support  his  title  as  against  the  other  claimant.'' 
It  is  sufficient,  if  a  claimant  allege  ownership  and  exclusive 
possession,  he  need  not  set  out  his  title  to  the  goods,  nor 
the  source  of  his  title. '^  The  affidavit  should,  however,  give 
full  particulars  of  what  is  claimed,  otherwise  the  claimant 
runs  the  risk  of  an  order  confining  his  right  to  what  his 
affidavit  demands.'" 

It  should  be  remembered,  that  the  claimant  in  a  sheriff's 
case  does  not  come  to  answer  the  sheriff's  affidavit,  but  to  sub- 
stantiate his  own  claim."  A  claimant  cannot  appear  by  coun- 
sel and  object  to  a  sheriff's  right  to  interplead,  before  he 
has  legally  filed  his  claim  by  affidavit.  It  is  not  sufficient  that 
he  appear  by  counsel,  and  that  upon  affidavits  made  by  other 
parties  it  appears  that  he  has  given  formal  notice  of  his 
claim  to  the  sheriff.'* 

™Burk  V.  Wallace,  4  Del.  Pa.  5;  5  Kulp.  Pa.  227. 

'1  Provost  V.  Algeo  (1899),  8  Pa.  Dis.  R.  517. 

"Pariente  v.  Pennell  (1844),  7  Sc.  N.  R.  834;  Levi  v.  Coyle 
(1843),  2  Dowl.  N.   S    932. 

"  McGuiuess  v.  Bank  of  N.  S.  Wales  (1880),  1  N.  S.  Wales  7-,. 
R.  97;  Gourlay  v.  Ingram  (1869),  2  Ont.  Chy.  Chamb.  238. 

"Pratt  V.  Myers  (1892),  28  Abb.  X.   C.  X.  Y.  400. 

"  Kurtz  V.  Malony  (1874),  1  W.  X.  C.  Pa.  84 ;  Kreile  v.  Pear- 
son  (1885),   1  C.  C.  Pa.   52. 

'"Hockey  v.   Evans   (1887),   18   Q.   B.   D.  390. 

"Mason   v.   Redshaw   (1834),   2   Dowl.   595. 

« O'Brien  v.   Sage  (1893),   14  Canada  L.   T.  76. 
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An  execution  creditor,  on  a  sheriff's  application,  need 
not  support  his  claim  with  an  affidavit,  because  it  is  founded 
on  the  judgment  and  execution.""  It  has  been  suggested, 
that  when  the  goods  are  seized,  while  in  the  possession  of 
the  claimant,  the  application  should  be  supported  by  an 
affidavit  from  the  execution  creditor,*"  but  this  suggestion 
is  not  followed  in  practice.  An  execution  creditor  is  fre- 
quently allowed  to  file  an  affidavit  as  to  collateral  matters, 
thus,  he  may  show  that  the  execution  debtor  was  clearly 
in  possession  when  the  sheriff'  seized,  with  the  object  of  hav- 
ing the  claimant  made  plaintiff  in  the  issue,  or  that  the 
claimant  is  out  of  the  jurisdiction  and  should  give  security, 
or,  if  he  disputes  the  sheriff's  right  to  interpleader,  he  may 
show  facts  which  justify  such  a  contention.  Wiien  a  con- 
test is  between  two  execution  creditors,  the  second  disput- 
ing the  priority  of  the  first,  it  is  necessary  for  the  second 
to  support  his  contention  that  the  prior  judgment  is  collu- 
sive, and  for  that  purpose  he  may  examine  the  judgment 
debtor,  because  it  is  not  likely  that  the  debtor  will  willingly 
make  an  affidavit  for  the  purpose."^ 

A  claimant's  affidavit  should  be  sworn  by  himself,  but 
this  is  not  necessary,  if  it  is  not  practicable,  when  it  may 
be  made  by  any  one  having  knowledge  of  the  facts. ■"*-  An 
affidavit,  made  by  the  solicitor  of  a  claimant  who  resided 
abroad  alleging  that  from  documents  in  his  possession  he 
believed  the  claimant  was  entitled  to  the  property,  was 
held  sufficient.'""'  A  claimant  has  been  allowed  to  substan- 
tiate his  claim  by  filing  an  affidavit  made  by  the  judgment 
debtor,  in  a  sheriff's  case;'*  but  where  it  appeared  that 
there  was  no  good  reason  why  an  affidavit  should  not  have 

"  Angus  T.   Wootton  (1838),  3  M.  &  W.  310. 

«"  Duncan   v.  Tuos  (1885),  11  Ont.  Pr.  67. 

"Carscaden  v.  Zimmerman  (1893),  9  Man.  178;  Phillips  v. 
Armstrong  (1S92),  12  C.  L.  T.  179;  8  Man.  48. 

'"Buechley  v.  Walker  (1880),  1  Leg.  Eeo.  Pa.  329. 

*  Webster  v.  Delafield  (18'i9),  7  C.  B.  187,  18  L.  J.  C.  P.  187, 
6  D.  &  L.  .597,   13  Jur.  635. 

"Pines  V.   Capel  (ISSO),  68  K  T.  Jour.  3,54. 
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been  made  by  the  claimant  himself,  he  was  ordered  to  file 
his  own,  or  in  default  to  be  barred.^'' 

If  a  claimant's  affidavit  be  lost,  he  may  be  allowed  an 
opportunity  to  file  others.*^ 

In  Pennsylvania  it  is  not  an  abuse  of  discretion  to  refuse 
an  issue,  where  property  has  been  levied  upon,  when  the 
claimant  files  an  affidavit  setting  forth,  '  that  the  goods 
appearing  in  the  schedule  are  his  under  bill  of  sale  and  this 
he  can  verify  at  the  trial,'  but  not  saying  when  the  bill  of 
sale  was  delivered,  whether  before  or  after  the  issuing  of 
the  execution,  nor  whether  possession  was  ever  given. ^'^ 

Summary  disposition. — The  matter  may  be  disposed  of 
summarily  upon  the  merits  in  three  cases  under  the  Eng- 
lish practice:  (1)  where  both  claimants  consent,  (3)  on  the 
request  of  any  claimant,  if  having  regard  to  the  value  of 
the  subject  matter,  it  seems  desirable  so  to  do,  and  (3)  where 
the  question  is  a  question  of  law  and  the  facts  are  not  in 
dispute.**  If  the  court  is  of  opinion  that  there  is  really 
no  substantial  dispute,  it  does  not  order  an  issue,  but  makes 
an  order  at  once  declaring  to  whom  the  goods  belong.*" 

By  consent. — The  order  on  a  summary  decision,  if  made 
by  consent,  should  state  the  consent  on  its  face,  otherwise 
it  may  be  bad  as  an  order,  though  it  may  be  supported  as 
an  award.""  It  cannot  be  made  without  the  consent  of  all 
the  claimants;"^  and  if  made  without  such  consent,  the 
order  will  be  set  aside  and  an  issue  directed."^ 

When  subject  matter  small  in  value. — In  England,  the 
practice  in  chambers,  is  not  to  try  the  matter  summarily, 
when  the  value  of  the  subject  matter  is  over  £50.     This  Is 

^  O'Brien  v.   Sage  (1893).   14  Canada  L.   T.   73. 

«  Wilson  V.  Bull  (1857),  3  Upper  Canada  L.  J.  O.  S.  202. 

"  Berg?r  v.  Juergen  (1898),  7  Pa.  Sup.  St.  388. 

"  Eng.  Order  LVII.,   rr.  8  &  9;  Ont.  Rules,  1110,  1111. 

=»  Discount  Banking  Co.  v.  Lambarde  (1893),  2  Q.  B.  329;  63 
L.  .T.  Q.  B.  p.  23. 

»°  Harrison  t.  Wright  (1845),  13  M.  &  W.  816. 

"Curlewis  v.  Pocock  (1836),  5  Dowl.  381;  Deehan  v.  Lyncli 
(1850),  2  Ir.  Jur.  O.  S.  15. 

»=  Coulson  v.   Spiers  (1883),  9  Ont.  Pr.  491. 
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not  looked  on  as  a  rigid  rule  of  law,  but  as  a  rule  of  prac- 
tice, not  to  be  lightly  departed  from,  except  in  an  excep- 
tional case.  Thus,  where  a  claimant  could  not  give  security, 
and  could  not  pay  the  value  of  the  property,  £70,  into  court, 
and  it  was  not  deemed  advisable  to  sell,  it  was  ordered  that 
the  matter  should  be  tried  summarily  in  chambers."^  The 
matter  in  a  proper  case  will  be  thus  tried,  although  one 
claimant  objects."*  The  object  of  the  practice  is  to  save 
expense,  which  a  small  property  is  not  able  to  bear."^ 

Under  the  same  rule  it  has  been  decided  in  Australia, 
that  there  is  no  definite  limit  of  amount  on  which  the  jur- 
isdiction of  the  judge  depends.  It  is  a  matter  for  the  ex- 
ercise of  his  discretion,  with  which  the  court  will  not  inter- 
fere, unless  it  is  shown  clearly  that  the  judge  was  mistaken 
or  misled.  The  jurisdiction  is  to  be  exercised  whenever 
from  the  smallness  of  the  amount  in  question  it  appears  to 
the  judge  right,  that  the  merits  should  be  so  determined; 
no  limit  of  amount  is  fixed  by  the  rule,  nor  does  it  appear 
that  the  judge  is  to  fix  a  limit  for  himself,  nor  has  the 
legislature  said  that  different  judges  are  to  adopt  the  same 
limit.  Smallness  of  amount  is  relative,  it  will  be  affected 
amongst  other  things  by  the  probable  cost  of  determining 
tlie  matter  in  any  other  way.  On  the  other  hand,  a  small 
sum  may  be  involved,  and  the  matter  be  too  complicated 
for  the  judge  to  determine  summarily.'"' 

Where  a  question  of  law. — Where  the  question  is  one  of 
law,  and  the  facts  are  not  in  dispute;  as  where  a  claimant 
by  his  own  showing,  has  no  right,  there  can  be  no  object 
in  directing  an  issue  and  the  claimant  will  be  barred. "^ 

'\^liere  goods  seized  by  a  sheriff,  were  claimed  by  a 
brother  of  the  debtor,  the  brother  having  acquired  title 
through  the  debtor's  assignee  for  creditors,  and  the  execu- 
tion  creditor   contending   that    the    claimant's    professed 

<»  Victor  V.  Cropper  (ISStil,  3  T.  L.  E.  110;  see  also  Topham 
V.   Greenside  (ISSS),   37  Chy.   D.   p.   294. 

« Bryant  v.   Reading   (lS8(;i.   17   Q.   B.   D.   128. 

»=Dodds  V.   Shepherd  (187G),  1  Ex.  D.  75. 

"=  Carter  v.  Sternberg  (1881),  10  Vict.  L.  R.   (L)  33. 

"'McKay  y.  Grant  (189-4),  14  Canada  L.  T.  23;  see  also  Davies 
v.  Smith  (1885),  10  Out.  Pr.  627. 
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ownership  was  a  sham  and  a  fraud,  contrived  to  enahle  the 
debtor  to  carry  on  business  independently  of  the  demands 
of  his  creditors,  it  was  held  that  the  question  presented 
was  one  of  fact,  and  not  one  of  law  which  could  be  tried 
summarily.^^ 

It  has  been  held  in  England  that  the  power  to  decide 
summarily  without  consent  questions  in  interpleader  is  not 
'  a  rule  of  law  '  within  the  meaning  of  a  section  of  the  Judi- 
cature Act,  which  enacts  that  the  several  rules  of  law  en- 
acted and  declared  by  this  Act  shall  be  in  force  and  receive 
effect  in  all  courts  in  England. °^ 

Other  eases. — A  summary  disposition  is  also  made  when 
the  order  directs  a  sale  of  sufficient  goods,  in  a  sheriffs 
case,  to  satisfy  both  the  claimant  and  the  execution  creditor, 
as  well  as  where  the  applicant  does  not  make  out  a  case  for 
interpleading,  or  where  either  claimant  does  not  appear, 
or  appearing  refuses  to  join  in  the  contest,  or  does  not  pro- 
duce evidence  of  his  claim  which  can  be  looked  at.^  Every 
decision  of  a  judge,  in  an  interpleader  matter,  where  he 
does  not  direct  an  issue,  or  a  special  case,  is  a  summary 
decision.' 

A  special  case. — Where  the  question  is  a  question  of  law 
and  the  facts  are  not  in  dispute,  the  court  ma}^,  under  the 
English  practice,  order  that  a  special  case  be  stated  for  the 
opinion  of  the  court. ^ 

An  action  may  be  directed. — If  the  claimants  appear  on 
the  application,  the  court  may  order  that  any  claimant  be 
made  a  defendant  in  any  action  already  commenced,  in 
respect  of  the  subject  matter  in  dispute,  in  lieu  of  or  in 
addition  to  the  applicant.* 

"'Rondot  V.  Monetary  Times  (1899),  19  Ont.  Pr.  23. 

™Speers  v.   Daggers  (1885).  1  C.  &  E.  .503. 

1  Gait  V.  McLean  (1890),  10  Canada  L.  T.  163. 

'  Ee  Tarn  (1893),  2  Chy.  280. 

^Eng  Order  LVlI.,  r.  9;  Ont.  Rule  1111;  Trust  &  Loan  v. 
Lawrason   (1880),  45  V.  O.  Q.  B.  176. 

*  Eng.  Order  LVIL,  r.  7;  Ont.  Hule  1109;  Tanner  v.  European 
Bank  (1866),  L.  R.  1  Ex.  261;  Brown  v.  Ludham  (1843),  6  M.  & 
G.   172. 
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In  this  connection  "  in  lieu  of  "  means  "  instead  of/'  and 
not  "  in  the  exact  position  of,"  and  the  court  cannot  im- 
pose on  a  claimant  without  his  consent,  a  condition  limit- 
ing his  defence  to  such  grounds  as  could  have  been  raised 
by  the  original  defendant  in  the  action." 

Under  the  English  Interpleader  Act  of  1831,  the  court 
might  order  one  claimant  to  commence  an  action  against 
the  other,  as  an  adverse  claimant  in  a  sheriff's  case  against 
the  execution  creditor;"  and  where  a  sheriff  after  a  claim 
made,  went  on  and  sold,  he  was  made  a  defendant  in  an 
action  so  commenced.' 

Practice  when  action  continued.  —  "When  an  action  al- 
ready commenced  is  directed  to  proceed,  with  the  claimant 
substituted  as  defendant,  the  plaintiff  must  file  and  serve 
upon  the  substituted  defendant  an  amended  or  supplemental 
statement  of  claim  or  complaint,  alleging  a  right  to  recover 
as  against  the  new  defendant.  The  new  defendant  can 
then  present  by  his  defence  or  answer,  proper  issues  for 
trial,  upon  which  the  court  can  render  judgment.^ 

In  Alabama,  where  the  interpleader  statute  is  silent  as 
to  what  forms  of  pleading  shall  be  used,  or  what  issues  are 
to  be  made  up  after  the  new  defendant  is  substituted,  it  has 
been  held  to  be  the  duty  of  a  substituted  defendant,  when 
he  comes  in,  to  propound  his  claim  in  writing  by  setting  it 
forth  with  such  certainty  and  fulness,  with  all  necessary 
averments,  so  that  the  plaintiff  may  know  in  what  it  con- 
sists, and  be  enabled  to  plead  or  answer,  as  he  may  be  ad- 
vised." 

An  issue  may  be  directed. — If  the  court  has  any  reason- 
able doubt  in  the  matter,  it  directs  an  interpleader  issue, 
the  finding  upon  which  will  afterwards  satisfy  it,  as  to  who 

=  Gei-hai-d  v.  Montague  (1889),  fil  L.  T.  564. 

°  Gillhooly  v.  Coosan  (18*13).  .5  h:  Jiir.  O.  S.  244:  see  also  In  re 
Merser  Dock  Board  (]8{j3),  11  W.  E.  2S3;  1  &  2  Will.  IV..  o.  58. 

"  Slowman  v.  Back  (1832),  3  B.  &  Ad.  103. 

MVilson  V.  Lawrence  (187(3),  8  Hun.  N.  Y.  593;  Article  in  3 
Albany  Law  Journal,  p.  492. 

»  Coleman  v.  Chambers  (1900),  29  So.  Rep.  58  Ala. 
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is  right.  It  will  not  try  the  merits  upon  affidavit.^"  A 
claimant  who  has  sued  a  stakeholder  cannot  object  to  this, 
and  say  that  he  is  entitled  to  have  his  case  tried  in  the  ordin- 
ary way,  and  not  in  an  interpleader  issue. ^^ 

Contents  of  order. — The  order  provides,  that  the  parties 
proceed  to  the  trial  of  an  issue,  in  what  court  it  shall  be 
styled,  who  shall  be  plaintiff  and  who  defendant,  what  the 
question  to  be  tried  shall  be,  who  shall  prepare  the  issue, 
within  what  time  it  shall  be  delivered,  within  what  time  it 
shall  be  returned,  when  and  where  it  shall  be  tried,  with  or 
without  a  jury,  who  shall  have  the  conduct  of  it  on  behalf 
of  any  class  of  claimants  in  the  same  interest,  and  a  reser- 
vation or  direction  as  to  the  disposal  of  costs  and  other 
questions.^* 

Feigned  issue. — The  direction  of  the  English  Act  of 
1831,  and  of  statutes  founded  on  it,  was,  that  the  parties 
proceed  to  the  trial  of  a  feigned  issue,  alleging  a  pretended 
wager,  and  in  which,  after  reciting  the  facts  at  considerable 
length,  the  issue  proceeded,  "  in  consideration  that  the 
plaintiff  at  the  request  of  the  defendant  had  paid  to  the 
defendant  the  sum  of  £5,  the  defendant  promised  the  plain- 
tiff to  pay  him  the  sum  of  £10  if  the  said  goods  and  chattels 
at  the  time  of  the  seizure  were  the  goods  and  chattels  of  the 
plaintiff."  In  England  feigned  issues  were  abolished  in  1846, 
but  it  has  been  held  that  this  does  not  render  them  illegal.^-'' 
In  Ontario  the  feigned  issue  simply  fell  out  of  use,  in  sym- 
pathy 'with  the  English  practice. 

Simple  issue. — The  present  English  rules  provide  that 
the  court  may  order  that  an  issue  between  the  claimants  be 
stated  and  tried,  without  saying  what  kind  of  an  issue.  In 
practice  it  is  a  simple  issue,  in  which  the  plaintiff  affirms 
and  the  defendant  denies.^* 

"Discount  Banking  Co.  v.  Lambarde  (1893),  2  Q.  B.  329; 
Bramidge  v.  Adshead  (1833),  2  Dowl.  59;  McElroy  v.  Baer  (1880), 
13  Daly  N.  Y.  442. 

"  Dowson  V.  Mc-Farlane  (1899),  15  T.  L.  R.  497. 

"Crump  V.  Day  (1847),  4  C.  B.  760. 

"8  &  9  Vict.  Imp.  c.  109,  ts.  19;  Luard  v.  Butcher  (1846),  15 
T      T     C     P     1 87 

"Eag.  Order  LVII.,  r.  7;  Out.  Kule  1109. 
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Preparation  and  delivery  of  issue. — The  issue  is  prepared 
by  the  solicitor  of  the  party  directed  to  be  plaintiff  in  it, 
and  should  be  delivered  hj  him  to  the  solicitor  for  the  de- 
fendant within  the  time  limited  by  the  order.  This  de- 
livery consists  simply  in  serving  the  issue  as  any  other 
paper  is  served.  The  defendant's  solicitor  then  returns  it, 
within  the  time  limited  for  that  purpose,  with  such  amend- 
ments or  alterations  as  he  thinks  proper.  If  the  plaintiii' 
is  not  satisfied  with  the  alterations,  and  both  parties  can- 
not agree  in  settling  it,  notice  of  settling  in  chambers 
should  be  given.  When  an  issue  is  directed,  each  party  has 
as  much  to  do  with  the  pleading  as  the  other,  and  each 
party  is  equally  concerned  in  drawing  a  proper  issue  to  be 
tried.  The  issue  is  completed  at  once,  the  declaration  and 
plea  being  embodied  in  it  without  any  interval  of  time  being 
allowed  to  elapse  between  theni.^'' 

The  Pennsylvania  statute  requires,  that  the  issue  in  a 
sheriff's  ease  shall  be  a  concise  statement  of  the  claimants 
title,  and  must  be  signed  and  sworn  to  by  him,  or  by  some 
one  for  him.  The  defendant  in  the  issue  is  also  required 
to  file  an  affidavit,  that  he  believes  the  plaintiff's  title  is 
invalid,  and  if  he  makes  default  in  this  for  fifteen  days, 
judgment  will  go  for  the  claimant. ^^  It  has  been  held,  that 
the  plaintiff  must  file  a  formal  statement  of  his  claim,  the 
claim  filed  with  the  sheriff  is  not  sufficient.^' 

Infant  plaintiff. — When  an  infant  claimant  is  plaintiff 
in  the  issue,  he  cannot  deliver  the  issue  rmtil  a  next  friend 
is  appointed,  and  failing  such  appointment  he  may  be 
barred.^* 

Plaintiff  in  the  issue. — The  court  may  direct  which  of 
the  claimants  is  to  be  plaintiff  and  which  defendant  in  the 
issue. ^^  The  proper  rule  to  be  followed,  is  to  put  in  the 
position  of  plaintiff,  the  party  upon  whom  the  substantial 

"Lott  V.  Melville  (1841),  9  Dowl.  882. 

"  Pa.  P.  L.  No.  80  of  1897. 

"  Provost  V.  Algeo  (1899),  22  Pa.  Co.  Gt.  R.  592. 

"Grant  v.  McKay  (1894),  14  Can.  L.  T.  286;  10  Man.  243. 

"Eng.  Order  LVII.,  r.  7;  Ont.  Bule  1109. 
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onus  of  proof  shoiald  properly  rest;^"  although  it  has  been 
said,  that  it  is  often  immaterial  which  party  is  plaintiff.^'' 
The  claimaint  who  is  made  plaintifE  has  the  right  to  begin.-' 

Where  a  garnishee  admitted  his  liability  to  the  judgment 
debtor,  but  suggested  that  one  B.  claimed  the  money  under 
an  assignment,  iipon  settling  the  issue  the  claimant  B.  was 
made  plaintiff.''^ 

Where  the  proceeds  of  a  life  insurance  policy  were 
claimed  by  the  widow  of  the  assured,  and  also  by  an  assignee 
for  value,  and  it  appeared  that  the  assured  had  first  made  a 
declaration  in  writing  on  the  policy  devoting  all  the  benefit 
to  his  wife,  and  had  subsequently  by  writing  assumed  to 
limit  such  benefit  to  one  dollar,  and  had  then  made  the 
assignment  to  the  other  claimant,  it  was  held  that  the  latter 
should  be  plaintifl:  in  the  interpleader  issue.'* 

In  sheriff's  cases,  when  the  property  has  been  seized  in 
the  possession  of  the  execution  debtor,  the  adverse  claimant 
as  a  general  rule  is  made  plaintiff  in  the  issue.  It  lies  on 
the  claimant  to  prove  clearly  that  the  goods  are  his  because 
possession  by  the.  debtor  is  prima  facie  evidence  of  title  in 
him;''  and  the  claimant  will  be  made  plaintiff  although  at 
the  time  of  seizure  the  debtor  was  in  possession  as  the 
claimant's  bailee.'* 

In  Pennsylvania  the  claimant  is  made  plaintiff  and  all 
the  other  parties  defendants.'^ 

Where  the  property  is  in  the  possession  of  the  claimant 
when  seized,  the  onus  is  on  the  execution  creditor  and  he 

^"Doran  v.  Toronto  Suspender  Co.  (1890),  14  Ont.  Pr.  104; 
McKay  v.  Grant  (1894),  14  Canada  L.  T.  23;  see  also  Holt  v.  Kelly 
(1849).  1  Ir.  Jur.  O.  S.  118. 

^  Bryce  v.  Kinnee  (1892),  14  Ont.  Pr.  509. 

'^  Alexander  v.  Handy  (1848),  11  Ir.  L.  B.  328. 

=»  McPhillips  V.  Wolf  (1887),  4  Man.  SOD,  7  Canada   L.  T.  216. 

^Re  Hubbell  (1900),  19  Ont.  Pr.  240. 

^Bentley  v.  Hook  (1834),  4  Tyr.  229;  Yorke  t.  Smith  (1851), 
21  L.  J.  Q.  B.  53;  Curlewis  v.  Magan  (1861),  7  Jur.  N.  S.  1187; 
Tremont  v.  Manly  (1869),  60  Pa.  St.  384;  Thompson  v.  Waterman 
(1897).  100  Ga.  .586. 

^'^  Ellis  v.  Cheesboro  (1894),  14  Canada  L.  T.  292;  contra  Dom- 
inion V.  Kilroy  (1887),  7  Can.  L.  T.  87. 

''  Pa.  P.  L.  No.  80  of  1897. 

M.L.I.  12 
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should  be  made  plaintiff  in  the  issue. ^*  It  makes  no  differ- 
ence, that  at  the  time  the  writ  was  placed  in  the  sheriff's 
hands  the  debtor  alone  was  in  possession.^" 

It  has  been  said,  however,  that  when  the  claimant  claims 
title  by  transfer  from  the  execution  debtor,  the  former 
should,  as  a  general  rule,  be  made  plaintiff  in  the  issue, 
whether  the  goods  be  in  his  possession  or  in  that  of  the 
execution  debtor  at  the  time  of  the  seizure,  because  it  is 
generally  reasonable  that  he  should  be  required  to  prove 
his  title,  and  that  subject  to  this  rule  the  person  out  of 
possession  should  be  plaintiff.'"' 

When  the  goods  are  claimed  by  the  debtor's  assignee  for 
creditors,  the  rule  seems  to  be  to  make  the  assignee  plaintiff 
in  the  issue.'"- 

It  frequently  happens,  that  both  the  debtor  and  the 
claimant  are  in  possession  when  the  sheriff  seizes.  If  the 
debtor  is  tenant  or  owner  of  the  premises,  or  the  goods  are 
such  as  can  only  be  used  by  him,  the  claimant  will  generally 
lie  made  plaintiff.  On  the  other  hand,  if  the  claimant  is 
tenant  or  owner,  or  the  goods  are  such  as  can  be  used  by 
him  alone,  the  onus  will  be  on  the  execution  creditor.  Thus, 
when  husband  and  wife  live  together  in  the  same  house,  the 
husband  being  tenant  or  owner,  and  the  wife  claiming 
household  goods,  not  being  articles  for  personal  use,  such 
as  jeweller}-,  clothing,  and  the  like,  she  must  make  out  her 
claim  and  be  plaintiff."-  Where  a  doctor's  horse  and  medical 
books  when  seized  were  claimed  by  his  wife,  she  was  made 
plaintiff."" 

=»HammiIl  v.  De  Wolf  (1861),  10  Upper  Canada  C.  P.  419; 
Davis  v.  Levey  (1861),  11  Upper  Canada  C.  P.  202:  Duncan  v. 
Tees  (1885).  U  Out.  Pr.  6fi  &  296;  Freehold  Loan  v.  Bryson  (ia91), 
27  Upper  Canada  L.  J.  120;  Farley  v.  Pedlar  (1901).  21  Canadian 
L.  T.  294;  see  contra  Wingfield  v.  Fowlie  (1887),  14  Ont.  p.  107. 

=°  Union  Bank  v.  Tizzard  (1893),  9  Man.  149;  13  Canada  L. 
T-   a:>4. 

■"'  Doran  v.  Toronto  Suspender  Co.  (1890),  14  Ont.  Pr.  104. 

''Parker  v.  Booth  (1831),  1  M.  &  S.  1.56;  Northcote  v.  Beau- 
ch.amp  (1831),  1  M.  &  S.  158;  Beutlev  v.  Hook  (1834),  2  Dowl.  339; 
4  Tyr.  229;  Dibb  v.  Brooke  (T894),  2  Q.  B.  338. 

'=Hosobnom  v.  Grundy  (1894),  16  Ont.  Pr.  48;  Bolster  v. 
Walker  (1803),  30  Canada  L.  J.  140. 

^  Walker  v.  Williams  (1890),  Gait.  C,J.   (Ont.),  not  reported. 
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In  Manitoba,  when  a  hnsband  works  the  wife's  farm, 
and  crops,  or  stock,  are  seized  under  an  execution  against 
the  husband,  and  the  wife  claims,  she  will  be  made  plaintiS.^* 

In  Ontario  the  rule  is  the  other  way,  and  when  the 
claimant  is  the  wife  of  the  execution  debtor,  and  the  goods 
are  seized  upon  the  premises  in  which  a  business  is  carried 
on  by  her,  in  which  she  is  assisted  by  her  husband,  but  in 
which  he  has  no  interest,  the  execution  creditor  will  be 
made  plaintiff.^' 

Sometimes  the  goods,  when  seized,  are  neither  in  the 
possession  of  the  debtor  nor  the  claimant.  Where  goods  were 
deposited  with  a  trust  company  by  the  claimant,  and  the 
sheriff  interpleaded  upon  an  intention  to  seize,  the  execu- 
tion creditor  was  made  plaintiff.'*'' 

Where  an  issue  was  between  two  execution  creditors,  the 
first  creditor  who  had  had  his  writ  in  the  sheriff's  hands  for 
a  long  time,  but  had  not  pressed  it,  was  made  plaintiff.'' 

The  court  may  order  that  any  claimant  be  made  a  de- 
fendant in  any  action  already  commenced,  in  lieu  of  or  in 
addition  to  the  applicant;'^  and  if  two  actions  have  been 
commenced,  the  plainti.ff  in  the  second  will  be  made  defen- 
dant in  that  which  was  commenced  first.'' 

Object  of  the  issue. — Interpleader  issues  are  directed  to 
inform  the  conscience  of  the  court,  and  unless  they  are 
framed  with  a  view  of  meeting  the  real  questions  likely  to 
arise,  they  are  of  little  practical  benefit. *"  The  object  being 
to  inform  the  court  which  of  the  parties  is  entitled  to  the 
property  in  question,  or  whether  each  is  entitled  to  a  part. " 
It  is  immaterial  in  a  sheriff's  case,  whether  the  issue  refers 
to  the  goods  seized,  or  the  goods  seized  or  any  part  thereof. 

^''Ady  v.  Harris  (1893),  9  Man.  p.  134;  Striemer  v.  Merchants 
Bank  (1894),  9  Man.  .546;  Doll  v.  Conboy  (1893),  9  Man.  18.5;  Slin- 
gerland  v.  Massey  (1894),  10  Man.  21;  Rae  v.  Garbutt  (1894),  14 
Canada  L.  T.  187;  O'Neill  v.  Farr  (189.5),  1.5  Canada  L.  T.  345. 

»  Farley  v.  Pedlar  (1901),  1  Ont.  570. 

'"  Schuer  v.  Gordon  (1893),  Ont.,  Rose,  J.,  not  reported 

"Hazley  v.  McArthur  (1897),  11  Man.  602. 

■"'Eng.  Order  LVII.,  r.  7;  Ont.  Rule  1109. 

»»  Sickles  V.   Wilmerdiug  (1"891),  59  Hun.  N.  Y.  375. 

'•'Bryce  v.  Kinnee  (1892),  14  Ont.  Pr.  509. 

-'  Price  V.  Plummer  (1878),  26  AV.  R.  682;  39  L.  T    37    657 
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Under  tlie  former  words  the   claimant  may  prove  owner- 
ship to  part  of  the  goods.*^ 

Form  of  the  issue. — The  form  of  issue  in  a  stakeholder's 
interpleader  is  usvially  a  simple  issue,  as,  -whether  the  plain- 
tiff or  the  defendant  is  entitled  to  the  subject  matter,  or 
whether  the  plaintifE  is  entitled  to  the  goods  as  against  the 
defendant.*' 

In  a  sheriff's  case,  where  the  property  has  been  seized 
in  the  possession  of  the  execution  debtor,  the  issue  is,  "  as 
to  whether  it  was  the  property  of  the  claimant  at  the  time 
of  the  seizure  as  against  the  execution  creditor."'  The  onus 
is  on  the  claimant.  Where  money  realized  by  a  sheriff  was 
claimed  by  a  receiver  the  issue  was,  whether  the  money  in 
the  hands  of  the  sheriff  was  the  property  of  the  claimant 
as  against  the  execution  creditor.*'' 

Where  goods  have  been  seized  in  the  possession  of  the 
claimant,  the  usual  form  is,  "  whether  at  the  time  of  the 
seizure  the  goods  in  question  were  exigible  under  the  execu- 
tion creditor's  execution  as  against  the  claimant."  There 
should  be  no  doubt  from  the  issue,  that  the  onus  is  upon 
the  creditor,  to  show  his  right  to  have  the  seizure  made.'*' 

The  proper  form  of  issue  between  a  claimant  and  an 
attaching  creditor,  is,  whether  the  goods  taken  under  the 
attachment  were,  at  the  time  of  the  seizure,  the  property 
of  the  claimant  as  against  the  attaching  creditor,  and  not  as 
against  the  absconding  debtor.  It  must  be  assumed  that 
the  attaching  plaintiff  is  a  creditor  in  fact.*"  Where  a  con- 
test was  between  an  execution  creditor  and  an  attaching 
creditor,  an  issue  was  directed  as  to  whether  the  judgment 
creditor's  judgment  and  execution  were  fraudulent  and  void 
as  against  the  plaintiff  and  his  attachment.*' 

*^  Stephens  v.  ilcArthiir  (1889).  9  Canada  L.  T.  2311:  G  Man.  111. 

"  See  Ross  v.   Edwards   (1894),   14  Ont.  Pr.   p.  .i20. 

"  Dibb  V.  Brooke  (1894).  2  Q.  B.  p.  338 ;  Alexander  v.  Handy 
(18481,  11  Ir.  L.  K.  328;  Larkin  v.  Graham  (1883),  2  New  South 
Wales  L.  R.  65;  Schollinberger  v.  Fisher  (1880),  1  Leg.  Rec.  Pa. 
353;   Keeler  v.   Hazlewood   (1884),   1   Man.  31. 

«  Duncan   v.  Tees  (1885),  11  Ont.  Pr.  66  &  296. 

"Doyle  V.  Lasher  (1866),  16  Upper  Canada  C.  P.  263. 

"Hall  T.  Kissock  (1853),  11  Upper  Canada  Q.  B.  9. 
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Where  it  is  intended  that  only  the  debtors  special  in- 
terest in  the  goods  shall  be  sold  by  the  sheriff  under  an 
execution,  and  not  the  goods  themselves,  the  issue  must 
be  framed  to  meet  such  a  case,  neimely,  the  right  of  the 
claimant  as  against  a  sale  of  the  interest  of  the  debtor.*" 

When  a  sheriff  interpleads  upon  a  landlord  claiming, 
and  one  question  is,  whether  the  sheriff  abandoned  the  seiz- 
ure, the  issue  should  not  then  be,  '  whether  at  the  time 
of  the  seizure  by  the  sheriff,  the  goods  seized  were  the  pro- 
perty of  the  claimant  as  against  the  execution  creditor,'  but 
should  be,  'Whether  there  was  a  seizure  by  the  sheriff  at  all, 
and  if  so  whether  it  was  abandoned,  and  if  there  was  a  seizure 
continuing  in  force  down  to  the  time  of  the  application, 
whether  the  rent  due  at  the  time  of  the  seizure  had  been 
paid  in  full.'  In  such  a  ease,  the  landlord  claiming,  does 
not  raise  any  question  as  to  the  ownership  of  the  goods.  All 
he  claims  is  his  right  to  be  paid  under  the  Statute  of  Anne.'" 

Where  a  receiver  interpleaded,  the  issue  was,  whether 
the  claimant,  a  liquidator,  or  the  creditors  who  had  obtained 
the  receiving  order,  were  entitled  to  the  amount  of  a  bal- 
ance which  had  co,me  to  the  hands  of  the  receiver. ^^ 

Other  questions  than  a  mere  issue. — Other  questions, 
than  the  trial  of  a  bare  issue  may  be  directed,  such  as  the 
validity  of  an  execution  creditor's  judgment  against  credi- 
tors generally,  and  that  it  shall  be  open  to  an  attaching 
creditor  to  show  that  the  plaintiff's  judgment  is  void  through 
fraud,  or  as  being  a  preference.'"-  One  party  to  the  issue 
may  be  ordered  to  make  certain  admissions  at  the  trial,  in 
order  that  the  real  dispute  between  the  parties  may  be 
settled,  and  that  the  rightful  claimant  may  not  be  defeated 
by  the  absence  of  some  link  in  the  chain  of  formal  proof .°^ 
v\.s  an  issue  is  directed  to  ascertain  facts,  with  a  view  to 
ulterior  proceedings,  it  has  been  said  that  there  is  no  reason 

*"  Muckleston  v.   Smith   (1867),   17  Upper  Canada   C.   P.   40. 

«Flymi   v.   Cooney   (1899),  18  Ont  .Pr.   321. 

=»Levasseur  v.  Mason  (1891),  2  Q.  B.  73. 

^1  Leech   v.   Williamson   (1884),   10   Ont.   Pr.  220. 

•'■^Pooley  V.  Goodwin  (183.5),  5  N.  &  M.  466;  1  H.  &  W.  .567. 
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whj^  the  court  may  not  for  such  purpose  vary  the  legal  po.^i- 
tions  and  rights  of  the  parties^,  by  directing  that  a  partner- 
ship^  or  bankruptcy,  shall  not  be  set  up,  or  that  a  witness 
wholly  incompetent  in  point  of  law  shall  be  examined  upon 
the  trial. ^^ 

It  is  not  proper  to  allow  a  claimant  to  add  to  the  issue 
a  plaint  against  the  execution  creditor  for  damages  for  tres- 


Time  from  which  title  must  be  shown. — In  stakeholder's 
interpleader,  the  plaintiflE  in  the  issue  must  generally  show 
that  the  property  was  his  at  the  time  he  made  his  claim. 

In  framing  the  issue  upon  a  sheriff's  application,  the 
general  rule  is,  to  make  the  party  upon  whom  the  onus  is 
placed^  show  that  he  was  entitled  to  the  goods  at  the  time 
of  the  seizure,  not  at  the  time  of  the  delivery  of  the  writ 
to  the  sheriff.  The  substantial  fact  to  be  tried  must  always 
be,  whether  the  sheriff  rightfully  interfered  with  the  pro- 
perty, in  other  words,  can  the  claimant  show,  that  when 
seized,  the  goods  were  his  as  against  the  execution  creditor.^"' 

In  England  from  1856  to  1894  the  goods  of  an  execu- 
tion debtor,  as  against  a  purchaser  for  value  without  notice 
were  bound  from  the  time  of  the  seizure  by  the  sheriif,  bui 
prior  to  and  since  this  period,  are  bound  from  the  time 
the  writ  is  placed  in  the  sheriff's  hands. ^'^  In  Ontario  they 
are  bound  from  the  time  of  the  delivery  of  the  v»Tit  to  the 
sheriif  to  be  executed,^'  and  the  law  seems  to  be  the  same 
in  Pennsylvania.^*  It  has  been  held  in  Xew  South  Wales, 
that  the  lodging  of  the  writ  of  fi.  fa.  with  the  sheriif  is  a 
judicial  act  and  binds  the  goods  from  the  earliest  possible 
hour  of  the  day."^ 

"'Woodford  v.  Bosanquet  (1843),  5  Q.  B.  p.  321;  D.  &  M.  410. 

"Oliver  v.   Lewis  (1889),  W.   N.  004. 

■''■■Van  Every  v.  Ross  (1861),  11  Upper  Canada  C.  P.  133; 
Keeler  v.  Hazlewood  (1884),  1  Man.  31. 

""IQ  &  20  Vict.  Imp.  c.  (17,  s.  1;  56  &  57  Vict.  Imp.  c.  71,  s.  160. 

"  See  Ont.  Rule  8.")9  of  1888  and  29  Charles  II.,  c.  3,  s.  16. 

"'Lafferty  v.  Cormick  (1874),  1  W.  N.  C.  Pa.  267. 

'"Thompson  v.  De  Lissa  (1881),  2  New  S.  Wales  L.  E.  165; 
Lever  v.   Shepherd   (1891),   00   Law  Times  339. 
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It  has  been  pointed  out  in  Ontario,  that  the  form  of  the 
issue  follows  the  practice  established  in  England  under  the 
statute  of  1856,  -which  was  not  enacted  in  that  Province, 
and  makes  the  question  of  title  relate  to  the  date  of  the 
seizure,  and  not  of  the  deliver)^  of  the  writ  to  the  sheriff."" 
On  this  issue  the  question  will  arise,  whether  the  property 
was  or  was  not  bound  from  the  time  of  the  delivery  of  the 
writ."^ 

Although  the  goods  of  a  debtor  are  bound  from  the  de- 
livery of  the  writ,  yet  the  property  in  them  is  not  changed 
by  it,  and  is  still  in  the  debtor,  and  he  may  sell  them  sub- 
ject to  the  rights  of  the  execution  creditor,  to  which  they 
will  be  liable  in  the  hands  of  a  purchaser,"^  from  whom  they 
may  be  taken  by  the  sheriff.^' 

In  many  cases  it  does  not  make  any  difference  that  the 
plaintiff  has  to  show  title  at  the  time  of  the  seizure,  because 
he  will  generally  have  to  show  that  the  goods  were  his  at 
the  time  the  writ  was  placed  in  the  sheriff's  hands,  in  estab- 
lishing his  claim  to  them  at  the  time  they  were  seized.  In 
some  cases  the  issue  has  been  as  to  the  ownership  at  the 
time  of  the  delivery  of  the  writ;"*  in  others  as  to  owner- 
ship at  the  time  of  the  seizure,  and  always  thus  when  the 
property  is  only  bound  from  the  seizure.""  In  some  cases 
the  issue  has  been,  as  to  whether  the  goods  during  the  cur- 
rency of  the  execution  were  the  property  of  the  claimant 
as  against  the  execution  creditor."" 

If  a  claimant  can  show  a  valid  title  to  goods,  and  the 
title  had  its  origin  before  the  seizure,  it  would  of  course  be 

"Whiting  V.  Hover  (1885),  13  Ont.  App.  K.  p.  14  . 

"Levy  v.  Hart  (18G8),  7  N.   S.  Wales  S.   C.  R.   142. 

'-Samuel  v.  Duke  (1838),  3  M.  &  W.  622. 

°=  Patterson  v.  M'Kellar  (1884),  4  Out.  R.  407;  Roach  v.  Mc- 
Lachlan  (1892),  19  Ont.  App.  496;  Breithaupt  t.  Marr  (1893),  20 
Ont.  App.   689. 

">  Ovens  V.  Bull  (1876).  1  Ont.  Anp.  62;  Feehan  v.  Bank  of 
Toronto   (1860),   10  Upper  Canada  C.  P.  32. 

s^Vindin  v.  Wailis  (1864),  24  Upper  Canada  Q.  B.  9;  Mc- 
Master  v.  Milne  (1858),  2  Ont.  P.  R.  386;  McDowell  v.  McDowell 
(1864),  10  Upper  Canada  L.  .T.  O.  S.  48,  1  Ont.  Chy.  Chamb.  19. 

""Holden  v.  Langley  (1862),  11  Upper  Canada  C.  P.  407; 
Paterson  v.  Langley  (1862),  11  Upper  Canada  C.  P.  411. 
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fatal  to  his  interests  to  have  the  issue,  as  of  the  time  of 
delivery.*' 

If  plaintiff  fail  to  deliver  issue. — If  the  plaintiff  in  the 
issue  fail  to  deliver  it  within  a  reasonable  time,  when  no 
time  is  mentioned  in  the  order,  a  new  order  may  be  ob- 
tained, or  the  original  one  amended,  limiting  the  time  for 
its  delivery;  and  if  this  is  not  complied  with,  a  further 
order  may  be  made  barring  the  claim,  and  directing  that 
the  subject  matter  be  delivered  to  the  defendant  in  the 
issue. '^^ 

Issue  sent  to  inferior  court.  —  In  England,  when  the 
amount  or  value  of  the  matter  in  dispute  does  not  exceed 
five  hundred  pounds,  the  High  Court  may  order  that  any 
interpleader  proceeding  pending,  or  to  be  commenced,  may 
be  transferred  to  a  county  court."''  Under  this  provision 
the  entire  interpleader  proceeding  must  be  sent,  and  not 
merely  the  issue  for  trial.'" 

In  Ontario,  upon  a  sheriff's  application,  where  the 
amount  claimed  under  the  execution  does  not  exceed  $400, 
exclusive  of  interest  and  sheriff's  costs,  or  where,  in  the 
opinion  of  the  court,  the  goods  are  not  worth  more  than 
$400  in  value,  the  High  Court  may  order  that  the  issue  shall 
be  drawn  up  and  tried  in  the  County  Court  of  the  county 
where  the  goods  were  seized,  or  in  any  other  county  if  it 
shall  appear  more  convenient,  and  all  subsequent  proceed- 
ings up  to  and  inclusive  of  judgment  and  execution  shall 
be  had  and  taken  in  the  County  Court. '^  And  where  the 
amount  of  the  execution,  or  the  value  of  the  goods,  does 
not  exceed  $100,  the  issue  may  be  directed  to  be  tried  in 
the  Division  Court,  and  thereafter  all  proceedings  must  be 
carried  on  in  that  court. '^ 

"'Van  Every  v.  Ross  (ISGl),  11  tipper  Canada  C.  P.  133;  Mc- 
Master  y.  Milne  (18.58),  2  Ont.  P  .R.  386. 

»*  Stanley  v.  Perry  (1836),  1  H.  &  W.  669;  Shiels  v.  Davis 
(18.50),  6  Upper  Canada  Q.  B.  628. 

"  47  &  48  Vict.  c.  01,  s.  17. 

™  Vizard  v.  Gill   (1893),  95  L.  T.  Jo.  255. 

"Ont.  Rule  1125  (1). 

'-Ont.   Rule   1126. 
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These  provisions  apply  only  to  sheriflE's  cases,  and  under 
them  stakeholder's  interpleaders,  cannot  be  transferred  to 
the  County  or  Division  Court.'^  It  has  been  saggested, 
however,  that  under  old  chancery  pov^ers,  preserved  in  part 
by  the  Ontario  Judicature  Act,  issues  in  stakeholders'  cases 
may  be  sent  by  the  High  Court  to  the  County  Court  for 
trial  j'^but  the  order  must  be  made  by  the  court,  and  not  by 
a  Judge  or  the  master;''  and  in  the  absence  of  any  express 
direction,  the  issue  may  be  tried  before  a  judge  without  a 
jury  in  the  County  Court. '^ 

It  has  been  held  in  Ontario,  that  the  Master  in  Chambers 
has  no  jurisdiction  upon  the  application  of  a  defendant  in 
a  county  court  action,  to  make  an  order  that  the  county 
court  action  proceed  with  the  claimant  substituted  for  the 
defendant.''' 

When  interpleader  proceedings  under  the  English  Act 
are  transferred,  by  an  order  in  the  ordinary  form,  to  the 
County  Court,  the.  sheriff  is  not  a  party  to  the  issue  and 
the  County  Court  Judge  has  no  jurisdiction  to  order  him  to 
pay  costs.'* 

When  the  parties  ask  that  an  issue,  by  consent,  be  tried 
by  a  County  Court  Judge  who  has  no  jurisdiction  to  hear 
it,  he  may  refuse  to  try  it,  although  it  may  be  under  the 
order  of  a  Superior  Court.'" 

It  has  been  decided  in  Manitoba,  that  an  issue  involving 
the  title  to  land  may  be  sent  for  trial  to  a  County  Court, 
notwithstanding  that  in  matters  originating  in  the  County 
Court  there  is  no  jurisdiction  to  try  such  titles,  as  where 
rent  was  claimed  from  a  tenant  by  parties  disputing  each 
other's  titles.*" 

'=  Clancy  v.  Young  (1893),  15  Ont.  Pr.  248. 

"Clancy  v.  Young  (1893),  1.5  Ont.  Pr.  p.  251;  Teskey  v.  Neil 
(1S9.3),  15  Ont.  Pr.  p.  247. 

"Thurlow  V.   Beck   (1882),   9  Ont.   Pr.   2()8. 

™  Wilson  V.   WiLsoa  (1878),  3  Ont.  App.  400. 

"  Re  Dolan  v.  Hooper  (1894),  Ont.  Robertson,  J.,  in  Chambers, 
not   reportad. 

'^Temple  v.  Temple  (1894),  10  R.  2.51;  03  L.  .7.  Q.  B.  .530. 

'"  Corcoran  v.  National  Bank  (1892),  20  Ir.  L.  T.  &  Sol.  J.  379. 

»>  Hough  V.  Doll  (1895),  10  Man.  079. 
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Issue  suggested  by  court. — In  a  Canadian  case,  where  a 
foreigner  was  arrested  and  his  monej'  taken  possession  of 
by  the  constable,  npon  being  discharged,  he  sued  the  con- 
stable. Insolvency  proceedings  were  also  instituted  in  re- 
spect of  the  foreigner,  and  the  assignee  sought  to  intervene 
as  plaintiff  in  the  suit  for  the  monej'.  This  was  refused, 
the  court  suggesting  that  the  assignee  sue  the  constable,  so 
that  the  latter  might  apply  under  the  Interpleader  Act,  and 
have  the  question  determined  upon  an  issue. *^ 

More  than  one  issue  may  be  necessary. — It  sometimes 
happens,  when  there  are  more  than  two  claimants,  that  the 
direction  of  a  single  issue  may  not  conveniently  determine 
who  is  entitled  to  the  subject  matter  in  dispute.  This  is 
most  likely  to  occur  in  sherifE's  cases.  Thus  where  three 
claimants  each  claimed  different  portions  of  the  goods 
seized,  upon  the  sheriff  interpleading,  three  separate  issues 
were  directed. ^^ 

In  Ontario,  the  present  practice  is  to  direct  as  many 
issues  as  may  be  necessary  to  fully  determine  the  rights  of 
all  the  claimants,  the  issues  to  be  tried  together,  or  one  to 
be  tried  first,  and  others  to  follow,  as  may  appear  necessary 
in  working  out  the  matter. ^^  One  of  the  rules  in  the  On- 
tario Judicature  Act  requires  that  in  every  matter  pending 
before  it,  the  court  shall  have  power  to  grant  all  remedies 
any  of  the  parties  may  appear  entitled  to  in  respect  of  every 
claim  properly  brought  forward,  so  that  as  far  as  possible 
all  matters  in  controversy  between  the  parties  may  be  com- 
pletely and  finally  determined  and  multiplicity  of  proceed- 
ings avoided.^* 

In  an  earlier  Ontario  decision,  which  may  now  be  con- 
sidered as  partly  superseded,  it  was  said,  that  if  the  execu- 
tion creditor's  claim  is  removed  there  is  no  further  reason 
for   the   suit.        The   different   claimants   may  then   settle 

"  Mellon  T.  Nicholls  (18fi8),  27  Upper  Canada  Q.  B.  167. 

"=  Angell  V.  Baddeley  (1877),  L.  R.  3  Ex.  B.  49. 

^  Schuer  v.  Gordon  0-893),  Ont.,  Rose,  .T.,  in  Chambers,  not 
reported:  Canadian  Bank  of  Commerce  v.  Daniels  (1893),  Ont., 
Boyd.    C,    ir    Chambers,   not   reported. 

^  R.  S.  Ont.  1897,  c.  51,  s.  57  (12). 
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their  rights  as  they  ma}^  be  advised  among  themselves,  the 
purpose  of  the  issue  being  answered  b}^  its  being  settled  that 
the  execution  creditor  is  not  to  have  his  execution  satisfied 
out  of  the  goods  seized  by  the  sheriff.  In  this  case  there 
were  two  execution  creditors  and  three  other  claimants,  and 
all  five  claimed  the  goods,  the  execution  creditors  disputing 
each  other's  priority.  It  was  held  proper  to  direct  two 
issues  only.  In  the  first,  one  execution  creditor  to  be  plain- 
tiff and  the  three  claimants  defendants,  and  the  second  be- 
tween the  two  execution  creditors  as  to  the  priority  of  their 
writs.  It  was  held  that  a  claimant  against  an  execution 
creditor  could  not  be  Joined  with  him,  in  an  issue  against 
another  claimant,  and  that  where  there  is  one  execution 
creditor  and  several  claimants  the  proper  order  is  to  make 
the  creditor  plaintiff  and  all  the  claunants  defendants."" 

Jury. — The  general  practice  is  to  provide  in  the  inter- 
pleader order  in  the  first  instance,  whether  the  issue  or 
action  is  to  be  tried  with  or  without  a  jury.  It  would  seem, 
that  if  nothing  is  said  about  a  jury  in  the  order,  the  issue 
will  be  tried  by  a  Judge  alone,  unless  a  Jury  notice  is  served, 
although  formerly  all  issues  were  tried  by  a  Jury.-''^" 

In  Pennsylvania  the  following  are  usually  considered 
questions  for  a  Jury  in  interpleader  matters:  Change  of 
possession/^  delivery  of  possession,  ^^  whether  negotiations* 
have  been  consummated,*"  whether  building  material  has 
been  sold  to  the  owner  or  his  contractor,'"'  when  a  wife 
claims  as  her  separate  property  and  the  title  depends  on 
the  question  whether  the  husband  has  neglected  to  provide 
for  his  wife,"^  and  generally  when  there  is  a  conflict  of  tes- 

*>  Merchants  Bank   v.  Herson  (1883),  10  Ont.  Pr.  117. 

»°See  Hamlyn  v.  Betteley  (1880),  6  Q.  B.  D.  63;  Levassenr  v. 
Mason  (1891),  2  Q.  B.  73:  Leeson  v.  Lemon  (1881),  9  Ont.  Pr.  103; 
Maginnis  v.   Schwab  (1873),  24  Ohio  St.  342. 

"'Benninger  v.  Sp.ntz  (1889),  128  Pa.  St.  524;  Mandeville  v. 
Dodge,  7  Kulp  Pa.  13. 

•^Goddard  v.   Weil   (189.5),   165  Pa.   St.  419. 

»"Heere  v.  Penn  Natural  Bank  (1894),  160  Pa.   St.  314. 

=">  Keiser  v.  Esterly  (1894),  160  Pa.  St.  100. 

"Bernhart  v.  Mitchell  (1887),  7  Atla.  Ropr.  Pa,  283. 
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timony  as  to  ownership/^  or  when  an  arrangement  has  been 
b)'  parol. "^ 

Applicant's  position  when  order  made. — As  soon  as  an 
interpleader  order  is  made  directing  an  action  or  an  issue 
between  the  claimants,  all  questions  as  to  the  applicant's 
right  to  relief  are  concluded  by  the  order;"*  the  stakeholder 
has  no  longer  any  interest  in  the  proceedings  to  follow,  and 
cannot  be  heard  in  them  or  be  affected  by  the  final  decree; 
his  duty  as  a  stakeholder  is  at  an  end;"^  and  if  the  appli- 
cant die  the  claimants  may  proceed  without  reviving  the 
cause."''  When  the  claimants  are  entering  on  the  final 
trial  of  their  case,  it  is  not  competent  for  one  of  them  to 
vary  the  pleadings  by  amendment  so  as  to  raise  questions 
with  the  complainant  touching  the  amount  of  the  fund, 
waste,  etc.;"^  nor  can  they  call  upon  the  stakeholder  to  pay 
over  other  moneys  as  to  which  he  did  not  interplead."^ 

In  the  United  States,  although  the  parties  to  an  inter- 
pleader suit  live  in  diiierent  States,  the  cause  will  not  before 
the  complainant  is  dismissed  be  removed  into  a  United 
States  court,  because  the  complainant  is  not  a  nominal  party. 
He  has  no  right  in  the  subject  matter,  but  there  is  some- 
thing to  be  settled  between  him  and  the  defendants  before 
the  latter  can  litigate  together."" 

Where  issue  filed  and  tried.— An  issue,  as  soon  as  settled, 
is  filed,  and  thereupon  the  parties  get  ready  for  trial,  as  in 
an  ordinary  actipn.  An  Ontario  rule  provides  that  the 
issue  when  settled  shall  be  filed  in  the  comity  in  which  it  is 
directed  to  be  tried,  and  thereafter  the  proceedings  are 
carried  on  in  such  county,  in  the  same  manner  as  the  pro- 
ceedings in  an  action  commenced  in  such  county,  but  the 

»=  Houghton  T.  Meyer,  7  Kulp.  Pa.  68. 

»»  Stoddart  v.  Price  (1891),  143  Pa.  St.  537. 

»*  Phillips  V.  Reagan  (1874),  75  Pa.   St.  381. 

"=  Temple  v.  Temple  (1894),  10  R.  209;  Smith  v.  Emigrant  In- 
dustrial Savings  Bank  (1888),  17  N.  Y.  St.  Rep.  852;  Balchen  v. 
Crawford  (1844),  Sandf.  Ch.  380  N.  Y.;  Andrews  v.  Halliday  (1879), 
G3  Ga.  263;  Owings  v.  Rhodes  (1886),  6.3  Md.  408. 

"Anon  (l(!S.i),   1   Yern.  351. 

"'Andrews  v.  Halliday   (1879),  63  Ga.  263. 

"^  East  Indian  Co.  v.  Campion  (1837),  11  Bligh.  N.  S.  158. 

"Leonard  v.   Jamison  ■(1833),  2   Edw.   Ch.   N.  Y.  136. 
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place  of  trial  may  be  changed  to  another  county. '^  Before 
this  rule  was  enacted,  when  no  locality  was  pointed  out  by 
the  order,  the  proceedings  were  taken  in  the  principal  ofiice 
at  Toronto.^ 

The  issue  should  ordinarily  be  tried  in  the  county  where 
the  goods  are  seized,  in  sheriff's  cases,  but  where  the  sheriff 
is  to  remain  in  possession  of  the  goods  of  a  going  concern, 
a  speedy  trial  is  so  important,  that  for  the  purpose  of  secur- 
ing it,  the  issue  may  be  sent  to  another  county,  having  re- 
gard to  considerations  of  expense  and  convenience.'* 

Notice  of  trial. — It  has  been  held  in  Ontario,  that  notice 
of  trial  of  an  interpleader  issue  must  be  given  as  in  other 
cases,  although  the  order  directs  it  to  be  tried  at  a  particular 
assize,  because  it  is  reasonable  and  convenient  that  notice 
be  given,  in  order  that  the  defendant  may  prepare  for  trial."* 
In  Manitoba  it  has  been  said  that  if  notice  of  trial  be  given 
by  a  defendant  in  an  issue,  it  will  be  set  aside  as  irregular, 
if  the  plaintiff  fail  to  proceed  the  defendant  should  move 
to  bar  him.' 

The  plaintiff  in  an  issue  is  bound  to  proceed  to  trial 
without  delay,  although  no  precise  time  has  been  specified 
in  the  order.  When  a  claimant  comes  in  to  stop  an  execu- 
tion, he  must  not  be  guilty  of  unnecessary  delay."' 

Where  a  claimant  did  not  go  to  trial,  and  the  execution 
creditor  applied  for  payment  out  of  court,  an  order  was 
made  that  the  claimant  go  down  at  the  next  assizes,  that 
the  costs  of  the  day  should  be  paid  forthwith  by  the  claim- 
ant, while  the  costs  of  the  motion  were  directed  to  stand.^ 

Issue  directed  to  stand. — Where  the  question  in  dispute 
on  an  interpleader  issue,  may  be  decided  in  a  pending  action 
to  which  all  interested  persons  are  parties,  the  trial  of  the 

^Opt.   Ku!e  377. 

^DomiQion   v.   Kilroy    (1887),   12   Ont.   Pr.   19. 

"Farley  v.  Pedlar  (lOOl)',  1  Ont.  570. 

•Wilson  V.  Dewar  (1866),  4  Ont.  Pr.  IS;  T^eson  v.  Lemon 
(1881),  9  Ont.   Pr.  103. 

^Plaxtoa  V.  Monkman  (1884),  1  Man.  371;  see  also  Douglas  v. 
Buraham  (1888),  5  ilan.  261. 

"Conlan  v.  (1848),  12  Ir.  I..  R.  75. 

'  Kimberley  v.  Hickman  (1846),  1  Saunders  &  Cole,  90. 
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issue  will  be  directed  to  stand  pending  the  trial  of  the 
action.' 

In  Georgia,  where  one  claimant  filed  a  bill  against  the 
stakeholder,  and  the  other  sought  by  injunction  to  restrain 
him  from  paj'ing  the  fund  over,  the  court  directed  the  fund 
to  be  paid  into  court,  and  that  the  stakeholder  should  be 
discharged  from  all  liability.  On  appeal  the  court  refused 
to  disturb  the  order,  remarking  at  the  same  time  that  it 
would  have  been  more  regular,  if  the  holder  of  the  fund 
had  filed  a  bill  of  interpleader." 

Discovery  and  inspection.  —  The  English  interpleader 
rules  provide  that  the  ordinary  rules  with  regard  to  dis- 
covery and  inspection  in  actions  shall  with  the  necessary 
modifications  apply  to  interpleader  issues.^"  In  Ontario, 
the  rules  which  provide  for  examination  and  discovery,  now 
apply  to  issues  as  well  as  to  actions. ^^  In  Pennsylvania  the 
same  practice  prevails.'-  Where  one  of  the  defendants  in 
an  interpleading  suit  moves  for  a  commission  to  take  the 
evidence  of  a  witness,  it  should  be  upon  notice  to  both  the 
plaintiff  and  the  other  defendant.'^ 

The  rule  which  allows  one  party  to  obtain  discovery 
from  the  other,  applies  equally  between  the  defendants  to  a 
bill  of  interpleader.  The  only  real  contest  is  between 
them,  and  one  defendant  can  be  looked  upon  as  the  "  oppo- 
site party  "  by  the  other.''' 

In  an  action  of  interpleader,  where  the  defendants  were 
rival  claimants  to  a  tin  box  and  its  contents  deposited  in 
the  vaults  of  the  plaintiff's,  a  safe  deposit  company,  an  order 

^BiOT\n   ^.   Nelson   (1884),   10  Ont.    Pr.   42. 

"  Simmons   v.   Mansfield   (1864),   33   Ga.    Supp.   9. 

"  Eng.  Order  LYII.,  r.  13.  For  decision  before  the  rnles  see 
White  V.  AVatts  (18(2l.  31  L.  .1.  C.  P.  381;  12  C.  B.  N.  S.  2(57;  In 
re  Mersey  DocI^  Board  (18G3(.  11  W.  E.  283. 

"  Ont.  Rules  439,  4(:;4.  For  decisions  before  the  rules  see 
Canada  Permanent  v.  Forest  (1874),  6  Ont.  Pr.  2r,4;  Dominion  v. 
Kilroy   ilS87l,   12  Ont.   Pr.   19. 

'-  Kibbse  v.  McKinley.  47  L.  I.  Pa.  4. 

'=  Brymer  v.  Buchanan  (1788),  1  Cox  425;  see  Alabama  Code  in 
Appendix. 

"Perkins   ^.  Morgan   (1800),  33  S.   E.  70.j  (Ga.). 
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for  the  inspection  of  the  books,  papers  and  contents  of  the 
box,  with  permission  to  make  copies  was  held  proper.^' 

Particulars. — Upon  an  issue  directed  on  a  sheriff's  inter- 
pleader, the  execution  creditor,  defendant  in  the  issue,  is 
entitled  to  an  order  directing  the  claimant  to  specify  the 
goods  claimed  by  him,  because  if  the  goods  not  claimed 
should  be  of  suflBcient  value  to  satisfy  the  execution  credi- 
tor's debt,  the  issue  would  be  a  useless  expense.^" 

Non-suit. — A  plaintiff  may  be  non-suited  on  the  trial  of 
an  issue  under  the  Interpleader  Act." 

Issue  cannot  be  amended. — On  the  trial  of  an  inter- 
pleader issue,  the  issue  as  directed  by  the  interpleader  order 
cannot  be  amended  at  the  trial  ;^*  if  either  party  is  not  sat- 
isfied with  the  form  of  it,  and  desires  to  have  it  amended, 
he  must  move  in  the  original  proceedings.^" 

Scope  of  issue  limited.  —  When  an  issue  is  directed  to 
determine  whether  certain  goods  are  the  property  of  one 
claimant  or  the  other,  it  is  a  statutory  proceeding  for  that 
purpose  alone,  and  cannot  be  made  to  cover  other  matters; 
thus  where  an  interpleader  was  directed  to  determine  con- 
flicting claims  to  property  distrained  for  rent,  between  the 
landlord  distraining  and  a  third  party  claiming  the  pro- 
perty or  its  proceeds,  it  was  held  that  there  could  not  be 
rendered  in  such  proceeding  a  judgment  for  money,  for 
the  value  of  the  property,  in  favour  of  the  landlord  against 
the  adverse  claimant,  although  the  latter  had  received  the 
property  or  its  proceeds.^" 

Matters  reserved  until  after  trial. — The  practice  upon  a 
bill  of  interpleader,  when  an  issue  is  directed,  is  to  provide 
in  the  decree  or  order  that  all  costs  and  other  matters  not 
disposed  of  shall  be  reserved  until  after  the  trial  of  the 
issue.     The  effect  of  this  is,  that  the  parties  are  required 

'■'  Mercantile  Safe  Deposit  Co.  v.  Hassey  (1896),  1  N.  Y.  Law 
Rec.    59. 

"  Price  v.  Plummer  (1878),  26  W.  R.  682. 

"Bryson  v.  Olandinan  (18.50),  7  Upper  Canada  Q.  B.  198. 

«  Grant  v.  Hill  (1863),  5  Phila.  Pa.  173. 

"Shinsler  v.  Holt  (1861),  30  L.  J.  Ex.  321;  7  H.  &  N.  65; 
Price  V.  piummer  (1878),  26  W.  R.  682. 

=°Bartlett  v.  Loundes  (1890),  34  W.  Va.  493. 


192  THE   LAW   OF   INTERPLEADER. 

to  go  back  to  the  tribLinal  directing  the  issue  for  further 
directions^  and  a  final  order  after  the  trial  is  over.-' 

Formerly  this  was  also  the  nniforni  practice  under  llie 
English  Interpleader  Act.  After  the  trial  of  the  issue,  the 
matter  went  back  to  the  judge  at  chambers,  subject  to  this, 
that  he  was  then  obliged  to  accept  the  findings  upon  the 
issue  as  one  of  the  facts  in  the  case,  and  he  would  then  make 
his  order  and  settle  what  was  to  be  done  under  the  circum- 
stances.^- When  the  interpleader  order  was  made  in  cham- 
bers, it  was  neeessarjr  to  go  back  to  chambers  for  the  final 
order,  the  court  had  no  jurisdiction  under  such  circum- 
stances. In  England  it  was  necessary  to  go  back  to  the  same 
judge  in  chambers,  but  in  Ontario,  any  judge  in  chambers 
had  jurisdiction.-^ 

Under  a  recent  English  rule,  which  is  also  in  force  in 
Ontario  and  other  Provinces,  the  court  or  judge  who  tries  the 
issue  may  finally  dispose  of  the  whole  matter  of  the  inter- 
pleader proceedings,  including  all  costs  not  otherwise  pro- 
vided for.-*  The  judge  who  tries  the  issue,  proceeds  and 
makes  an  order  upon  it,  in  the  same  way  as  the  judge  at 
chambers  formerly  did,-^  and  in  making  such  order  he  acts 
as  a  judge  in  chambers.^"  The  rule  wisely  prescribes  that 
the  judge  who  tries  the  issue  shall  be  clothed  with  the  power, 
if  he  choose,  of  finally  adjusting  all  the  rights  of  the  parties, 
instead  of  the  judge  at  chambers.  It  confers  upon  the 
judge  sitting  to  try  the  issue,  all  the  authority  and  all  the 
functions  of  a  judge  sitting  in  chambers.     The  judge  trying 

^'See  Kebel  v.  Philpot  (1839),  9  Sim.  614. 

'-'  Discount  Banking  Co.  r.  Lambarde  (1893),  2  Q.  B.  329;  63  L. 
J.   Q.   B.   p.  23. 

"^'Bui-g  V.  Scliofield  (1842),  2  Dowl.  N.  S.  261;  Marks  v.  Ridg- 
way  (1847),  1  Ex.  8;  Sewell  t.  Buffalo  (18.56),  3  Upper  Canada  L. 
.1.  O.  S.  29;  2  Ont.  Pr.  56;  Commercial  Bank  v.  Clark  (18.55),  1 
Ont.  Pr.  276. 

'*Bng.    Order  LVII..   r.   13;   Ont.   Rule   1114. 

==  Discount  Banking  Co.  v.  Lambarde  (1803),  2  Q.  B.  329;  63 
U  J.   Q.  B.  p.  23. 

"■  Field  v.  Rivington  (1889),  5  T.  L.  R.  642;  Maenair  v.  Auden- 
shaw  (1891),  2  Q.  B.  502;  65  L.  T.  292. 
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the  issue,  certainly  can  better  adjust  the  riglils  with  know- 
ledge of  all  the  circumstances,  than  a  judge  at  chambers, 
hearing  that  part  of  the  case  afterwards.-' 

It  is  to  be  observed  that  this  rule  is  not  directory,  and 
consequently  the  old  practice  is  often  still  followed  of  al- 
lowing the  matter  to  go  back  to  chambers,  when  it  is  noL 
convenient  for  the  trial  judge  to  make  a  final  order.  It  has 
been  held  in  Ontario  that  the  trial  judge  must  at  any  rate 
dispose  of  the  c'osts  of  the  issue. ^* 

Interlocutory  matters. — In  addition  to  the  matters  to  be 
disposed  of  after  the  trial,  there  are,  as  in  any  action,  many 
interlocutory  matters  which  may  have  to  come  before  the 
court  previous  to  the  trial.  These  applications  are  heard 
in  chambers  where  the  original  order  was  made,^°  or  by  the 
judge  of  the  forum  to  which  the  issue  is  sent  for  trial.^° 
Thus  it  may  be  necessary  to  go  back  to  the  original  tribunal 
for  an  order  adding  a  new  claimant  after  an  issue  has  been 
direeted,^^  or  where  either  party  is  not  satisfied  with  the 
form  of  the  issue  and  desires  to  have  it  amended.''^  Al- 
though the  interpleader  order  directs  the  issue  to  be  tried 
at  a  particular  sittings,  still,  in  case  of  any  accident  pre- 
venting the  trial,  as  upon  a  jury  failing  to  agree,  the  judge 
presiding  may  adjourn  the  trial  to  a  subsequent  sittings.'-'' 

If  a  claimant  fail  to  deliver  the  issue,  or  neglect  to  bring 
it  to  trial,  or  abandon  his  claim,  which  is  the  same  as  if  the 
issue  had  been  found  against  him,  or  make  any  other  de- 
fault, the  other  claimant  may  then  move  in  the  original 

='Boweii,  L.J.,  Macnair  v.  Audenshaw  (1891),  65  L.  T.  p.  294; 
2  Q.  B.  502. 

=»Grothh  V.  Pearce  (1893),   15   Ont.   Pr.   4.32. 

^  Swain  v.   Stoddart  (1888),  12  Ont.  Pr.  490. 

"Robinson  v.   Richardson  (1872),  32  Upper  Canada  Q.  B.  344. 

"ifiird  V.  Matthews  (1882),  40  L.  T.  512. 

"  Shingler  v.  Holt  (1861),  30  L.  J.  Ex.  :'>21,  7  H.  &  X.  65;  Price 
V.  Plummer  (1878),  26  W.  R.  682. 

==  Robinson  v.  Richardson  (1872),  32  Upper  Canada  Q.  B.  344; 
London  v.  Morphy  (188.5),  11  Ont.  Pr.  86;  but  see  Kebel  v.  Phil- 
pot  (1839),  9  Sim.  614. 

M.L.I.  13 
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proceedings  to  have  the  defaulting  claimant  barred,  or  to 
have  the  interpleader  order  rescinded  as  the  case  may  be." 

It  is  not  proper  for  an  execution  creditor  to  move  to 
rescind  an  interpleader  order,  when  the  sheriff  has  impro- 
perly handed  the  goods  to  the  claimant.  The  claimant's 
position  must  be  considered,  he  has  been  deprived  of  any 
action  against  the  sheriff,  and  has  been  remitted  to  pro- 
ceedings under  the  interpleader  order,  and  there  is  no  rea- 
son why  he  should  be  turned  to  another  mode  of  proceed- 
ing in  order  to  establish  his  right  to  the  property.^^ 

Where  an  act  of  Parliament  passed  subsequently  to  the 
making  of  an  interpleader  order,  had  the  effect  of  rendering 
the  trial  of  the  issue  useless,  the  court  discharged  the  ori- 
ginal order."" 

Final  matters. — When  the  trial  judge  has  determined 
which  claimant  is  entitled  to  the  subject  matter,  as  directed 
in  the  issue,  among  the  further  questions  to  be  dealt  with 
in  chambers  by  the  trial  judge  or  by  another  judge  or  a 
master  are:  the  barring  of  the  unsuccessful  party,  a  direc- 
tion that  the  successful  claimant  shall  receive  the  subject 
matter,  or  the  fund  if  money  has  been  paid  into  court,  or 
his  bond  for  cancellation  if  he  has  previously  taken  the 
goods  upon  giving  securit}',  that  he  be  paid  his  costs  of  the 
interpleader  application  of  the  issue  and  the  final  order,  and 
any  amount  deducted  from  the  proceeds  of  the  subjeet 
matter  or  the  fund  by  the  applicant  for  his  costs  and 
charges,  and  provision  for  the  appellant's  costs  if  they  have 
not  already  been  provided  for. 

When  it  is  necessarj^  to  go  back  to  chambers  for  the  de- 
termination of  any  of  these  matters,  the  application  should 
be  entitled  in  the  cause  in  which  the  interpleader  order  was 

»» Stanley  v.  Perry  (183U),  1  H.  &  W.  C69;  De  Rothschild  v. 
Morrison  (1890),  24  Q.  B.  D.  750;  Sewell  v.  Buffalo  (1850),  3  Upper 
Canada  L.  .T.  O.  S.  2!t;  Shiels  t.  Davis  (1850K  (1  Upper  Canada 
Q.  B.  028;  Plaxton  v.  Monkman  (1884),  1  Manitoba  371;  Levy  v. 
MoUison  (1864),  3  N.  S.  Wales  S.  n.  R.  8] . 

==Howe  v.   Martin   (1890),    6   Manitoba   r,l,^. 

™  Luckin  v.   Simpson   (1840),  8  Scott  {\Hi. 
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made,  and  not  in  the  issue."  The  successful  claimant  will, 
upon  production  of  the  record,  obtain  his  order  as  of 
course.^"  Before  moving  for  an  order  for  his  costs  the  suc- 
cessful claimant  should  first  demand  payment  of  them,  or 
he  may  be  refused  the  costs  of  his  final  order.^' 

The  successful  party  moving  must  notify  the  other 
claimant  of  his  application,  but  as  a  general  rule  there  is 
no  occasion  for  serving  notice  upon  the  applicant.  It  has 
been  held  in  Ontario,  however,  that  it  is  proper  to  notify 
the  sheriff  and  he  is  entitled  to  his  costs  of  attending.'"' 

One  question  to  be  disposed  of,  may  be  the  sheriff's  costs 
and  expenses.''^  The  sheriff  should  have  an  opportunity  of 
intimating  whether  he  desires  his  strict  order  for  costs 
against  the  execution  creditor."^  It  would  seem,  therefore, 
that  an  execution  creditor  should  notify  the  sheriff,  while 
there  is  not  the  same  necessity  for  a  claimant  who  succeeds 
doing  so. 

Arrangement  by  consent. — Where  the  parties  agree  out 
of  court  to  vary  the  terms  of  an  interpleader  order,  a  sheriff 
is  justified  in  acting  according  to  their  agreement,  without 
any  subsequent  order,***  but  he  cannot  be  compelled  by  the 
parties  to  do  so.*'*  The  claimants  being  the  real  parties  in 
interest,  it  is  competent  for  them  without  regard  to  the 
applicant  to  make  such  an  adjustment  of  the  controversy 
as  they  may  think  best,  and  so  end  the  suit.*'' 

='Levi  V.  Coyle  (1843),  2  Dowl.  N.  S.  932;  Elliott  v.  Sparrow 
(1835),  1  H.  &  W.  370;  Matthews  v.  Sims  (1830),  5  Dowl.  234; 
Sewell  V.  Buffalo  (185«),  3  Upper  Canada  L.  J.  O.  S.  29;  Gladstone 
V.  McDonell  (1858),  4  Upper  Canada  L.  J.  O.  S.  210;  Salter  v. 
McLeod  (1864),  10  Upper  Canada  L.  J.  O.  S.  299;  Taylor  v.  Clark 
(1855),  1  Ont.  Pr.  276;  Commercial  v.  Clark  (1855),  1  Ont.  Pr.  276: 
Stewart  v.   Smith  (1851),  1  Phila.  171. 

^Macpherson  v.  Norris  (1857),  3  Upper  Canada  L.  ,T.  O.  S.  49. 

»» Bowen  v.  Bramidge  (18.33),  2  Dowl.  213. 

"Gray  v.  Alexander  (1884),  10  Ont.  Pr.  358;  but  see  contra, 
O'Brien  v.  Bull  (1883),  9  Ont.  Pr.  494. 

«  Reid  V.  Murphy  (1887),  12  Ont.  Pr.  338. 

« Smith  V.   Darlow   (1884),   26  Chy.   D.  605. 

«  Hackett  v.  Bible  (1888),  12  Ont.  Pr.  482. 

"Discount  Banking  Co.  .v.  Lambarde  (1893),  2  Q.  B.  329;  9 
T.    L.    E.    Oil. 

«  Horton  v.  Baptist  Church   (1861),  34  Vermont  309. 


CHAPTER  VIII. 


THE     INJUNCTION. 


Object  of  the  injunction.  —  The  injunction,  or  stay  of 
proceedings,  in  interpleader,  is  al\va3's  tlie  eliief  object  whicli 
a  harassed  stakeholder  or  debtor  has  in  view,  as  it  protects 
him  by  staying  actions  or  suits  which  ha^■f  been  actually 
commenced,^  and  by  restraining  the  institu.tion  of  threat- 
ened or  prospective  ones.  The  injunction  is  almost  always  of 
course,  if  the  case  be  a  proper  subject  for  interpleader. - 

Terms  ''  injunction,"  "  stay  of  proceedings." — The  cases 
in  which  courts  interfere,  by  way  of  injunction,  are  usually 
classed  under  two  heads,  (1)  injimctions  to  prevent  the  in- 
equitable institution  or  continuance  of  judicial  proceedings, 
and  (2)  injunctions  to  restrain  wrongful  acts  unconnected 
with  judicial  proceedings.  It  is  in  the  iirst  of  these  classes, 
that  the  injunction  granted  in  interpleader  suits  lies,  and  it 
will  be  found,  that  the  equitable  principle  and  practice 
of  staying  and  preventing  vexatious  actions  is  now  em- 
bodied in  most  interpleader  codes,  or  in  the  procedure 
under  them.  "Wlien  the  expression  '  stay  of  proceedings  ' 
is  used,  instead  of  the  term  injunction,  it  is  a  mere  change 
of  name,  and  not  of  the  nature  of  the  proceeding. 

Actions  against  stakeholder. — As  already  pointed  out,  if 
a  stakeholder  makes  out  a  case  proper  for  interpleader,  the 
claimants'  actual   or  threatened   actions   against  him,   for 

>  Hilliard  v.  Hanson  (1882),  21  Cliy.  Div,  fi9. 
"Cniwshay   v.    Thornton   (18871,   2   M.    &    C.    p.    19.      Besant   \. 
Wood   (187!)),   12   Chy.   Div.   p.   030. 
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the  subject  matter,  will  be  stayed  as  a  matter  of  course ;■'■ 
and  it  does  not  matter  that  one  claimant  does  not  appear 
and  is  barred.* 

A  person  obtaining  an  interpleader  order  is  obliged  to 
obey  the  directions  of  the  court,  and  so,  when  goods  are 
sold  by  a  stakeholder  under  an  interpleader  order,  it  is  the 
act  of  the  court,  and  a  claimant  cannot  afterwards  sue  the 
stakeholder  for  damages  for  such  conversion.^ 

After  a  Scotch  action  of  multiplepoinding,  a  successful 
claimant  was  not  allowed  a  judgment  for  damages  against 
the  stakeholder,  under  the  following  circumstances: — A 
bank  held  debenture  stock  in  a  railway  for  three  customers, 
on  the  announcement  of  a  new  issue  two  gave  instructions 
that  they  would  take  a  share,  but  the  third  did  not  at  once 
answer  the  bank's  letter,  the  stock  was  over  subscribed  and 
the  railway  issued  proportionate  amounts;  the  bank  again 
wrote  the  third  customer  who  replied  that  he  would  take 
his  proportion,  and  he  instructed  the  bank  to  sell  the  stock 
for  him.  The  other  two  claimed  the  whole  allotment,  ancl 
the  bank  raised  an  action  of  multiplepoinding,  and  in  the 
end  the  third  customer's  claim  was  sustained.  He  then 
sued  the  bank  for  damages,  in  not  selling  when  instructed, 
as  the  stock  afterwards  fell.  It  was  held  that  the  bank  was 
justified  in  what  it  did,  and  was  not  liable.^ 

Eule  as  to  protecting  the  sheriff. — Sheriffs  acting  bona 
fide  are  entitled  to,  and  will  always  receive,  the  protection 
of  the  Court.'  The  English  Interpleader  Act  wa.s  made  in 
relief  of  sheriffs,  and  the  consequence  is,  when  a  claimant 
IS  brought  before  the  court,  he  is  deprived  of  his  action 
against  the  sheriff,  and  is  made  to  join  issue  with  the  ex- 
ecution creditor.^     The  claimant  will  be  barred  of  any  ac- 

'  Crawshay  v.  Thornton  (1837),  2  M.  &  0.  1;  Henderson  v. 
Garrett  (1858),  35  Miss.  554;  Fowler  v.  Lee  (1839),  10  G.  &  .1. 
(Md.)   358. 

'M'Blheran  v.   London  (1886),  11  Ont.  Pr.  181. 

=  Ross  V.  Edwards  (1894),  Ont.  Ct.  of  Appeal,  Osier,  J.,  not 
reported. 

"  Dougall  v.  National  Bank  (1892),  Ct.  of  Session  20  K.  8. 

'Gregory  v.  Slowman  (1852),  1  B.  &  B.  p.  369. 

'  Bellhouse  v.  Gunn  (1861),  20  Upper  Canada  Q.  B.  559. 
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tion  against  the  sheriff  whether  he  maintains  his  claim,  or 
refuses  to  come  into  court  to  establish  it."  The  sheriff  will 
also  be  protected  although  the  execution  creditor  may  not 
appear.""" 

In  Pennsylvania,  the  sheriff  is  freed  from  all  liability 
to  the  claimant,  the  execution  creditor,  the  execution  deb- 
tor, the  person  in  possession,  and  all  other  persons  who  have 
knowledge  of  the  seizure." 

If,  however,  a  sheriff  enters  the  premises  of  a  stranger  to 
the  writ,  and  there  seizes  and  takes  away  goods,  as  the  pro- 
perty of  the  debtor,  he  will  not,  upon  interpleading,  receive 
the  usual  protection,  when  it  appears  that  a  substantial 
grievance  has  been  done  to  the  person  whose  premises  are 
thus  entered. ^- 

It  has  been  held  in  Iowa,  that  the  statute  there  in  force, 
which  allows  a  sheriff  to  interplead,  has  reference  only  to 
actions  for  the  recovery  of  specific  personal  property  seized 
by  him,  and  does  not  allow  the  substitution  of  the  attach- 
ment plaintiff  for  the  sheriff  in  an  action  against  the  latter 
for  trespass  committed  in  executing  the  writ.^^ 

In  Pennsylvania  the  granting  of  an  interpleader  issue 
does  not  relieve  the  sheriff  from  responsibility  for  a  prior 
trespass  in  levying  on  goods  in  the  piossession  of  a  stranger, 
which  are  subsequently  sold  on  the  claimant  failing  to  give 
security,  in  such  a  case  the  sheriff  in  order  to  protect  him- 
self should  apply  for  an  interpleader  before  making  an 
actual  levy.  He  will  be  protected  however  from  all  acts 
done  after  the  order  is  made.'-* 

Where  it  was  charged  that  the  sheriff  had  been  guilty  of 
misconduct  after  the  seizure,  and  the  execution  creditor 
not  appearing  was  barred,  an  order  was  made  that  the  claim- 
ant should  be  at  liberty  to  commence  an  action  against  the 

"Larzelere  v.   Haubort   (1885),  109   Pa.   St.   r,1.5. 

•"McCoi-n  T.  Esher.  T.  &  H.   Pr.   Pa.  Sec.   1139. 

"Pa.   P.   L.  No.   80   of  1897. 

>=De  Coppett  Y.  Barnett  (1901),  21  Times  L.  R.  273  (C.  A.) 

'=  Sperry   v.   Ethriaso   (1880),   70   Iowa  27. 

"  Zacharias  v.  Toltou  (1879),  90  Pa.  St.  280. 
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sheriff  to  try  whether  the  claimant  had  sustained  any  dam- 
age, and  if  so  A\-hat  amount,  through  the  misconduct  of  the 
sheriff  subsequent  to  the  seizure.^'' 

When  a  sheriff,  in  levying  an  execution,  enters  the  pre- 
mises of  a  person  other  than  the  execution  debtor,  and 
there  seizes  goods  believing  erroneously  that  such  goods 
belong  to  the  debtor,  he  may,  in  interpleader  proceedings, 
be  protected  against  an  action  for  trespass  to  the  lands,  as 
well  as  against  an  action  for  seizure  of  the  goods,  provided 
he  has  not  acted  wrongfully  and  has  not  exceeded  his  duty.'--' 

If  an  action  has  already  been  commenced  against  the 
sheriff,  it  will  be  stayed  upon  the  interpleader  applica- 
tion.^" It  is  not  proper  for  a  claimant  to  bring  an  action 
against  the  sheriff  before  the  latter  has  had  time  to  inter- 
plead, if  he  do  so  he  will  be  ordered  to  pay  his  own  costs, 
the  claimant  should  wait  and  see  the  result  of  the  notice 
which  he  has  given  the  sheriff;^**  and  pending  the  inter- 
pleader an  action  will  not  lie  against  the  sheriff. ^^ 

It  has  been  decided  in  Iowa,  that  the  statutory  provi- 
sions which  allow  a  sheriff  who  has  been  sued  to  interplead, 
are  unconstitutional  in  so  far  as  they  assume  to  discharge 
him  from  liability,  because  they  deprive  the  plaintiff  of 
rights  which  are  in  the  nature  of  property,  without  due 
process  of  law.^" 

When,  in  a  sheriff's  interpleader  order,  a  clause  is  in- 
serted that  no  action  shall  be  brought,  the  words  "no  ac- 
tion" mean,  no  action  against  the  sheriff,^'-  and  v^hen  the 
order  so  provides  no  action  can  be  brought. ^^ 

"Lewis  V.   Jones   (1830),   2   M.   &  W.   203. 

^"Winter  t.  Bartholomew  (1856),  25  L.  J.  Ex.  G2;  Smith  ,. 
Critchfield  (1885),  14  Q.  B.  D.  873;  see  to  the  contrary  Abbott  v. 
Richards  (1846),  15  M.  &  W.  194;  Hollier  y.  Laurie  (1846),  3  C. 
B.  334;  see  also  chapter  VI. 

"Booth  V.  Preston  (1860),  3  Ont.  Pr.  90;  Ens.  Order  LVIL,  r. 
G;   Ont.    Rule   1106. 

i^Hilliard   v.    Hanson   (1882),   21   Chy.   Dir.   69. 

"Kleber  v.   Hamilton  (1878),  26  P.   L.   .L   Pa.   100. 

'"Sunberg  v.  Babcock  (1883),  61  Iowa  601;  Maish  v.  Littleton 
(1S83),  62  Iowa  105. 

■^  Hooke  r.  Ind  Coope  and  Co.  (1877),  36  L.  T.  X.  S.  467. 

=' Winter  t.  Bartholomew  (1856),  25  L.  J.  Ex.  02;  Smith  v. 
Critchfield   (1885),   14  Q.   B.   D.  873. 
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As  a  general  rule  the  order  protecting  the  sheriff  covers 
an  action  by  the  execution  creditor,  as  well  as  by  the  claim- 
ant. An  execution  creditor  can  only  sue  the  sheriff  when 
he  has  been  guilty  of  some  negligence  in  executing  the  writ, 
and  sometimes  the  creditor's  right  of  action  against  the 
sheriff  for  such  negligence  has  been  reserved  by  an  inter- 
pleader order. ^'  It  has  been  said,  that  in  an  action  against 
a  sheriff  for  not  selling  under  an  execution,  he  may  set  up 
the  title  of  a  third  person,  though  the  latter  does  not  join 
issue,  under  the  rule  for  an  interpleader.^* 

"Whether  a  sheriff  has  seized  under  special  instructions 
from  the  execution  creditor  or  not,  if  the  creditor  takes 
an  issue  with  the  claimant,  the  order  gives  the  sheriff'  full 
protection  by  directing  that  no  actions  shall  be  brought 
against  hun  for  the  seizure.-'^  But,  if  on  the  sheriff's  appli- 
cation the  creditor  declines  an  issue,  and  disavows  the  act 
of  the  sheriff  in  seizing,  he  will  be  barred  from  the  goods 
and  from  bringing  an  action  against  the  sheriff,  but  the 
sheriff  will  not  be  protected  from  actions  which  the  claim- 
ant may  bring.^* 

Where  a  sheriff  without  special  instructions  seized  under 
two  writs,  and  a  claimant  appearing,  the  sheriff  applied  for 
an  interpleader,  when  one  creditor  took  an  issue  with  the 
claimant  while  the  other  disavowed  the  seizure,  an  order 
was  made  on  the  first  writ  directing  an  issue  and  protect- 
ing the  sheriff,  and  on  the  second  his  application  was  dis- 
missed with  protection  to  the  second  creditor  only.  Under 
these  circumstances  the  claimant  sued  the  sheriff  for  wrong- 
fully seizing  under  the  second  writ,  and  obtained  a  verdict.-" 

Execution  stayed  until  issue  determined. — When  a  sheriff 
withdraws  upon  the  claimant  paying  money  into  court,  or 
giving  security,  the  execution  is  stayed,  and  the  execution 
creditor  cannot  have  a  return,  or  issue  a  s,econd  or  alias  fi.  fa. 

-•  Bi-aokeiibnry    v.    Laurie    (18.3-1),    3    Dowl.    ISd. 

-■■Commonwealth  v.   Megee   llSiil),   4  Phila.   Pa.   I^.jS. 

■-"  Bellt'liouse  v.  Gunn  (18(31),  20  rpper  Canada  Q.  B.  559. 

-■'ilay  V.   Howland  (18.59),  19  Upper  Canada   Q.  B.  (!0. 

^'  Johnson  v.  .Macdonald  (18(53),  23  Upper  Canada  Q.  B.  183. 
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until  the  issue  lias  been  determined.  Until  such  time  the 
sheriff  cannot  tell  whether  he  should  make  a  return,  or 
proceed  to  levy  on  other  goods,  or  if  there  are  no  such  goods, 
make  a  return  of  nulla  hona}^ 

In  Scotland  it  has  been  held,  that  the  mere  existence  of 
an  action  of  multiplepoinding,  in  which  an  execution  credi- 
tor is  involved,  is  no  bar  to  the  execution  being  proceeded 
with.^'*  The  process  does  not  stop  the  race  of  diligence  or 
execution,  and  it  has  been  said  that  it  would  be  a  strange 
result  if  it  did,  considering  that  multiplepoinding  often  de- 
pends in  the  Scotch  courts  for  a  great  number  of  years, 
twenty  and  thirty  and  more  being  known.^" 

Sheriff's  position  when  relief  refused. — If  the  application 
of  a  sherifE  be  refused,  it  is  always  open  to  the  court  to  give 
him  further  time  to  return  the  fi.  fa.  or  the  process,  which 
leaves  him  to  perform  the  duty  cast  upon  him  by  law, 
as  best  he  can,  but  he  will  be  allowed  a  reasonable  time  to 
make  his  return  after  his  application  is  refused. "'- 

Time  for  objecting  to  relief. — The  time  for  disputing  the 
applicant's  right  to  the  protection  of  the  court,  is  when  he 
first  applies  for  the  order  to  interplead.  If  a  claimant  has 
appeared  in  court  upon  the  application,  it  is  too  late  for 
him  afterwards  to  impugn  the  applicant's  right  to  relief, 
when  the  money  has  been  lodged  in  court,  or  after  a  rule 
for  an  interpleader  has  been  made  absolute. ^^ 

When  protection  may  be  lost. — A  person  who  has  ob- 
tained an  interpleader  order,  must  follow  its  terms  im- 
plicith',  or  he  may  lose  his  protection.  Thus,  where  pend- 
ing the  trial  of  an  issue,  a  sherifE  took  an  indemnity  from 

-'Ex  parte  Ford  (188fJ),  18  Q.  B.  D.  .369;  Angell  v.  Baddeley 
a877),  L.  R.  .3  Ex.  Div.  49;  Burns  v.  Toner  (1872),  9  Phila.  Pa. 
.37;  but  see  an  early  decision  Cleaver  v.  Fisher  (1842),  2  Dowl. 
N.    S.   292. 

=»Ferausou  v.  Botlnvell  (1882),  Ct.  of  Session  9  R.  687. 

=■»  Smith  V.   Grant  (1802),  Ct.  of  Session,  24  D.  1142. 

=iRex  v.  SherifE  of  Herfordshire  (1836),  5  Dowl.  144;  2  H.  & 
W    122. 

'==  Alexander  v.  Handy  (1848),  11  Ir.  L.  R.  328;  Grant  v.  Han- 
cock (186.3),  .5  Phila.  Pa.  193;  San  Francisco  Sayings  Union  y.  Long 
(1898),  55  Pac.  Rep.  709  Cal. 
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the  execution  creditor  and  selling  the  goods  jsaid  the  pro- 
ceeds to  the  creditor,  the  claimant  having  succeeded  ob- 
tained an  attachment  against  the  sheriff  for  selling  in  viola- 
tion of  the  interpleader  order,  obtained  at  his  own  instance 
and  for  his  own  protection. ^^  If  a  sheriff  improperly  ^\T.th- 
hold  goods,  after  an  interpleader  issue  has  been  decided  in 
the  claimant's  favour,  he  will  give  a  new  cause  of  action 
against  himself. ^^ 

Order  without  jurisdiction. — Officers  of  the  court  are  not 
protected,  in  respect  of  process  executed  under  an  inter- 
pleader order  made  without  jurisdiction,  though  good  on 
its  face,  if  such  order  has  been  obtained  on  their  own  ap- 
plication.-''" 

Prooedure  when  sheriif  disobeys  order. — If  a  sheriff  dis- 
obeys an  interpleader  order,  the  proper  way  to  proceed 
against  him,  is  by  way  of  motion  for  a  writ  of  attachment, 
for  on  such  a  proceeding  the  court  can  regulate  the  conduct 
of  its  officer.  AYhere  a  sheriff  allowed  the  landlord  to  take 
the  goods  pending  the  trial  of  an  interpleader  issue,  and 
the  latter  sold  them  and  had  nothing  left  after  satisfying 
the  rent  and  taxes  and  expenses  of  sale,  the  creditor,  having 
succeeded  in  the  issue,  obtained  an  attachment  against  the 
sheriff,  because  there  was  no  claim  for  rent  which  he  was 
justified  in  acknowledging.'"  But  where  the  debtor  was 
adjiidicated  a  bankrupt,  after  an  interpleader  order  had 
been  made,  and  upon  the  messenger  entering  the  sheriff 
withdrew  leaving  him  in  possession,  the  court  refused  an 
attachment  against  the  sheriff,  at  the  suit  of  the  execution 
creditor  for  contempt  in  not  proceeding  to  a  sale  pursuant 
to  the  order.'''' 

If  any  person  complains  of  the  sheriff's  conduct  under 
an  interpleader  order,  another  course  for  such  person  is 
to  move  for  directions  under  the  interpleader  order,  to 
regulate  the  sheriff,  who  is  acting  for  the  court,  and  not  to 

»'  Henderson  r.  Wilde  (1S49).   ",  Upper  Cnnatl.T  Q.  B.  .'iS.'i. 
"^  McCoUum  T.  Kerr  (1S(!2),  8   Upper  Canarla  L.  J.  O.   S.  71. 
==  Speovs  r.  Dasfcers  (188R).  1  C.  &  E.  503. 
"Maclean  v.   Aiithonv   (1884),   (>  Ont.   330. 
"Collins  V.  Cliff  (18(i3),  S  L.  T.  N.  S.  400. 
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commence  an  action.  Tims,  where,  under  an  interpleader 
order,  a  sheriff  was  to  remain  in  possession  of  a  stock  of 
goods  in  a  store,  and  to  continue  the  business  until  the 
claimant  should  give  security,  or  pa}-  the  amount  of  the 
execution  into  court,  the  claimant  in  the  meantime  to  pay 
the  sheriff's  possession  money  weekly,  and  after  being  in 
possession  for  about  a  week,  the  sheriff  offered  the  goods 
for  sale,  but  they  remained  unsold  for  lack  of  bidders,  the 
claimant,  who  was  also  landlord  of  the  premises,  then 
brought  an  action  against  the  sheriff  for  rent  from  the  time 
the  goods  were  offered,  and  for  damages,  the  action  was 
dismissed,  because  the  claimant  should  have  moved  in  the 
interpleader  proceedings.''^ 

A  sheriff  having  imi^roperly  delivered  goods  to  a  claim- 
ant, and  the  execution  creditor  finding  it  useless  to  proceed 
with  the  issue,  moved  to  rescind  the  interpleader  order,  it 
was  held  that  relief  could  be  obtained  for  the  action  of  the 
sheriff  without  rescinding  the  order.  The  order  protects 
the  sheriff  in  respect  of  his  acts  prior  to  its  being  made, 
but  not  for  acts  in  contravention  of  its  terms,  or  in  breach 
of  duty  under  it.  If  a  sheriff  has  improperly  committed  an 
act,  from  which  the  execution  creditor  has  siiffered  dam- 
age, the  latter  should  have  his  remedy,  but  the  sheriff 
ought  not  on  that  account,  to  lose  the  protection  which  the 
order  gives  him  in  respect  of  his  prior  acts.  If  the  order 
were  rescinded  he  would  be  exposed  to  the  risk  of  actions 
by  the  claimant,  as  well  as  by  the  execution  creditor.^" 

If  order  rescinded  without  notice  to  sheriff. — Where  an 
interpleader  order  provided  that  no  action  should  be  brought 
against  the  sheriff,  and  was  subsequently  rescinded  owing 
to  the  default  of  the  execution  creditor  in  failing  to  return 
the  issue,  it  was  held,  that  the  claimant  had  no  cause  of 
action  against  the  sheriff  for  the  original  seizure.*"  The 
sheriff  had  sold  under  the  order,  as  he  was  bound  to  do,  and 

="  Pearce    y.    Armstrong,    Ont.,    Eose.    .T.,    21    Dec,    1893,    un- 
reported;  Butler  V.   Lloyd   (1849),   1   Ir.  ,Iur.   O.   S.   37. 
==Howe  V.  Jl.artin  (1890),  6  Man.  615. 
« Martin  v.   Tritton   (1884),   1   C.  &  E.  226. 
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if  he  had  not  done  so,  would  have  rendered  himself  liable 
to  an  attachment. 

An  interpleader  order  having  been  set  aside  at  the  in- 
stance of  an  execution  creditor,  the  sheriff  delivered  the 
goods  to  the  claimant.  The  creditor  then  sued  the  sheriff, 
but  his  action  failed  because  he  did  not  show  that  the  goods 
belonged  to  the  debtor,  and  the  order  having  been  set  aside 
the  sheriff  was  not  bound  by  it.*'- 

When  sheriff  ordered  to  withdraw. — When,  upon  a  sher- 
iif's  application  an 'order  is  made  for  him  to  withdraw  he 
will,  if  his  conduct  has  been  proper,  receive  his  usual  pro- 
tection.*- 

Personal  actions  against  stakeholder.  —  The  injunction 
which  an  interpleader  order  affords,  protects  an  ordinary 
stakeholder  from  all  actions  which  have  been,  or  may  be, 
commenced  to  recover  the  property  in  dispute,  but  leaves 
the  claimants  at  liberty  to  prosecute  any  personal  actions, 
wliich  they  think  they  can  maintain  against  the  person 
interpleading,  for  special  damages.*^ 

If  order  contains  no  protecting  clause. — If  a  person  seek- 
ing relief  is  not  protected  by  an  interpleader  order,  direct- 
ing an  issue  between  the  claimants,  although  obtained  at 
his  own  instance,  he  is  still  liable  to  an  action,  even  bj'^  the 
unsuccessful  claimant,  but  only  as  to  matters  apart  from 
the  title  of  the  subject  matter,  such  as  damages  for  breach 
of  contract.**  If,  after  an  order  without  protection,  the 
unsuccessful  claimant  commence  an  action  for  damages  for 
conversion,  the  stakeholder  is  not  entitled,  before  appear- 
ing, to  have  the  action  against  him  stayed,  as  being  improper 
and  an  abuse  of  the  process  of  the  court.*" 

Actions  before  foreign  tribunals. — It  has  already  been 
pointed  out,  that  a  foreigner  residing  without  the  jurisdic- 
tion may  be  a  claimant  in  interpleader  proceedings,  and  the 

"Dafoe  V.  Ruttau  (18(30),   19  Upper  Canada  Q.  B.  .334. 
^-  Stern  v.  Tegner  (1898).  1  Q.  B.  37. 
"  For  the  law  on  this  subject  see  Chanter  VL 
«Ross    V.    Edwards.    Out.    Ct.    of   App..    13th    Nov..    1894,    not 
reported;  see  also  Aylwin  v.  Evans  (1882),  ["li  L.  J.  Chy.  105. 
«Koss  V.  Edwards   (1893),  1.")  Ont.  Pr.  1.^0. 
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decisions  show  that  the  courts  will  sometimes  allow  service 
of  a  summons,  petition  or  notice  upon  the  foreigner  abroad, 
although  they  will  have  no  authority  to  enforce  any  order 
which  may  be  made,  except  in  so  far  as  it  may  enjoin  the 
foreigner  from  afterwards  commencing  an  action  within  the 
jurisdiction  against  the  stakeholder.'"' 

The  case  of  one  claimant  suing  the  stakeholder  at  home, 
and  a  foreign  claimant  suing  him  abroad  for  the  same  sub- 
ject matter,  is  not  analogous  to  the  case  of  the  same  plain- 
tiff suing  in  two  difEerent  countries  for  the  same  property.*^ 
The  home  court  cannot  act  against  the  foreign  tribunal, 
aild  hence  no  interpleader  can  be  effectually  decreed,  be- 
cause it  can  not  enjoin  the  foreign  action,  if  an  action  is 
proceeding,  nor  act  against  the  person  of  the  foreign  claim- 
ant, because  he  is  not  within  the  jurisdiction,  to  any  greater 
extent  than  above  mentioned.*^ 

It  has  accordingly  been  held  in  the  United  States,  that 
interpleader  will  not  be  awarded  if  the  absent  claimant  is 
suing  in  another  State,  at  the  time  the  stakeholder  seeks 
relief.  There  is  no  jurisdiction  to  afford  relief  by  way  of 
interpleader  when  the  court  applied  to  has  no  power  to  stay 
actions  commenced  by  the  claimants  in  other  courts. ■*"  And 
pa5'ment  into  the  home  court  will  not  protect  the  stake- 
holder from  having  to  pay  over  again  under  a  foreign  judg- 
ment."" 

Recent  view  in  Ontario. — Another  view  has  been  taken 
in  Ontario,  and  interpleader  has  been  allowed,  where  one  of 
the  claimants  was  suing  in  a  foreign  jurisdiction.  The 
stakeholder  was  in  danger  of  being  sued  in  Ontario,  although 
the  pending  action  was  abroad,  because  it  was  said,  that  it 

"Credits  Gerundeuse  v.  Van  Weede  (3884),  13  Q.  B.  D.  171; 
Re  Busfield  (1886),  32  Chy.  Div.  p.  131;  Eschger  v.  Morrison  (1890), 
6  Times  L.  R.  145;  and  see  ante  p.  H17  ft  s'q. 

"See  McHenry  v.   Lewis   (1882),  22  Chy.  Div.  397. 

«See  Hyman  v.  Helm  (1883),  24  Chy.  Div.  .^.31;  Schuyler  v. 
Pelissier  (1838),  3  Edw.  Chy.  N.  Y.  191;  Harris  v.  Bank  of  B.  N. 
A.  (1900),  19  Ont.  Pr.  51. 

"Orient  v.  Sloan  (1888),  70  Wis.  611;  Walsh  v.  Rhall,  6  Kulp. 
Pa.  483. 

=»  Barry  v.  Eciuitable  (1873),  14  Abb.  Pr.  N.  C.  N.  Y.  Zf.  385. 
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was  only  by  subsequent  proceedings  in  Ontario  that  a  judg- 
ment obtained  elsewhere  could  probably  be  enforced.  Pro- 
ceedings at  home  can  reasonably  be  anticipated,  and  it  is 
but  right  that  a  stakeholder  should  have  an  opportunity  of 
preventing  them,  and  so  if  possible  avoid  the  trouble  and 
expense  of  defending  actions  in  foreign  jurisdictions,  by 
inducing  the  rival  claimants  to  litigate  their  claims  in  one 
proceeding  in  the  applicant's  home  courts.  It  must  be 
borne  in  mind  that  foreign  claimants  cannot  be  compelled 
to  appear,  or  be  prevented  from  pursuing  any  remedy  which 
may  be  open  to  them,  in  the  courts  abroad.  If  the  stake- 
holder have  property  abroad  exigible  in  execution  under  a 
judgment  in  the  foreign  court,  he  may  find  himself  in  an 
unfortunate  position  if  he  takes  an  interpleader  at  home. 
It  may  be,  however,  that  the  foreign  courts  will  prevent 
any  real  injustice  from  being  done  in  such  a  case.**^ 

Other  eases. — If  both  claimants  reside  in  the  same  juris- 
diction, and  one  of  them  commences  his  action  in  a  foreign 
court,  the  home  court  may  award  an  interpleader  on  the 
principle  that  it  can  then  act  against  the  person  of  the 
claimant  suing  abroad,  and  thus  compel  him  to  stay  his  for- 
eign action;  but  it  would  be  subject  to  the  rule,  so  far  as 
ap>plicab]e,  that  in  double  actions  by  the  same  plaiutifli,  it 
is  not  vexatious  to  bring  the  same  action  in  two  countries 
when  there  are  substantial  reasons  of  benefit  to  the  plain- 
tiff from  so  doing. ^^ 

But,  as  has  been  pointed  out,  interpleader  has  been 
awarded  in  many  cases  where  the  claimant  is  in  another 
State  or  country  and  has  not  instituted  an  action;  and  it 
will  be  foimd  as  a  general  rule,  that  a  foreigner  or  absent 
claimant  asserts  his  claim  through  some  attorney  or  agent 
within  the  jurisdiction,  and  submits  to  the  jurisdiction,  and 
that  the  question  of  his  being  a  foreigner  does  not  arise, 
until  he  is  directed  to  give  security  for  costs  if  such  direc- 
tion is  proper. '*' 

■■>  Re  Confederation   Life  Assn.   (1900),  10  Out.  Pr.  IC,  89. 

'■'  McHenry  v.  Lewis  (1882),  22  Cliy.  Div.  307;  Peruvian  Guano 
Co.  V.  Boclcwolflt  a88.S),  2:^  Chy.  Div.  22."i;  Schuyler  v.  Pelissier 
(1838).  3  Kfhv.  (!hy.  N.  Y.  191. 

'"  See  cases  cited  under  Security  for  Costs. 
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When  the  foreign  claimants  appear  in  an  interpleader 
suit,  the  proceedings  must  he  disposed  of  according  to  the 
law  of  the  State  or  country  in  which  they  are  instituted. °* 

Interpleading  in  two  countries. — Where  a  stakeholder 
had  taken  In  Scotland  proceedings  in  the  nature  of  inter- 
pleader, called  there  an  action  of  multiplepoinding,  and  be- 
fore a  decision  was  given  one  of  the  claimants  sued  the 
stakeholder  in  England,  the  English  court  held,  that  the 
stakeholder,  a  Life  Assurance  Society,  having  admitted  that 
they  had  no  interest  in  the  money  claimed,  must  pay  it  into 
court  without  being  indemnified  by  the  plaintiffs  from  hav- 
ing to  pay  it  into  court  in  Scotland,  although  the  practice 
of  the  Scotch  courts  might  be  to  require  this  to  be  done, 
notwithstanding  the  payment  of  the  same  into  the  English 
court. '^^ 

United  States  Courts. — So,  when  a  stakeholder  files  a  bill 
of  interpleader  in  a  Circuit  Court  of  the  United  States,  that 
court  has  no  power  to  restrain  or  interfere  with  a  suit  pro- 
secuted by  one  of  the  claimants  and  pending  in  a  State 
Court,  by  enjoining  the  further  prosecution  of  such  suit. 
If  however  the  second  claimant  is  suing  the  stakeholder  in 
the  Circuit  Court,  this  latter  court,  while  unable  to  decree 
an  interpleader,  will  stay  all  proceedings  in  its  own  court, 
until  the  suit  in  the  State  Court  can  be  determined.^" 

In  the  same  way,  when  an  interpleader  bill  is  brought  in 
a  State  Court,  tliat  court  cannot  enjoin  an  action  brought 
by  one  of  the  claimants  in  the  Circuit  Court  of  the  United 
States,  because  it  is  against  public  policy,  and  the  comity 
due  from  the  courts  of  one  State  to  those  of  the  United 
States,  to  enjoin  the  prosecution  of  suits  previously  com- 
menced and  pending  before   them." 

Actions  between  claimants. — When  there  is  a  claimant 
at  home  and  a  claimant  abroad,  and  the  former  receives 

"  Whitridge  v.  Barry  (1874),  42  Jld.  140. 

'=Cook  V.  Scottish  Equitable  Life  Ass.  Society  (1872),  26  L.  T. 
N.  S.  .571;  see  Birch  v.  Corbin  (1784),  1  Cox  144. 

""City  Bank  of  New  York  v.  Skelton  (1846),  2  Blatchf.  U.  S. 
Circuit   14. 

="  Schuyler  v.  Pelissier  (1838),  3  Edw.  Chy.  N.  Y.  191. 
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the  fund  out  of  court,  by  reason  of  the  non-appearance  of 
the  foreign  claimant,  the  right  to  hold  it  is  not  conclusive 
in  other  jurisdictions.  A  life  insurance  company  having 
been  sued  in  Pennsylvania  by  the  widow,  and  the  adminis- 
trator in  Ohio  also  claiming,  an  interpleader  order  was 
made  under  which  the  insurance  moneys  brought  into  court 
were  paid  out  to  the  widow,  as  the  administrator  did  not 
appear  in  the  Pennsylvania  court.  The  administrator  then 
sued  the  widow  in  an  Ohio  court  for  the  moneys  which  she 
had  recovered.  It  was  held  that  the  interpleader  proceed- 
ing in  Pennsylvania  was  not  conclusive,  and  judgment  was 
allowed  against  the  widow.^** 

Must  always  be  a  double  liability. — There  must  always 
be  two  claimants  to  be  restrained.  A  sherifE  has  therefore 
been  refused  protection  in  England  from  a  claimant's  threat- 
ened action,  where,  before  having  an  opportunity  to  inter- 
plead, the  execution  creditor  had  notified  the  sheriff,  that 
he  admitted  the  claimant's  title  to  the  goods  which  had 
been  seized.^"  But  now  by  a  rule  having  the  force  of  a 
statute  a  sherifE  may  receive  protection  under  such  circum- 
stances both  in  England  and  in  Ontario. ''° 

Both  claimants  restrained. — In  a  case  proper  for  inter- 
j)leader,  the  court  will  not  entertain  an  interpleading  suit, 
simple  to  restrain  one  of  the  parties  claiming  the  fund  from 
prosecuting  his  claim,  until  the  other  party's  claim  has 
been  disposed  of.*^^  The  person  seeking  relief  will  be  pro- 
tected from  several  claimants."^ 

There  must  be  two  claims  capable  of  being  restrained. 
Xo  rule,  therefore,  for  an  interpleader  will  be  granted,  when 
a  siiit  instituted  by  one  of  the  claimants  has  already  been 
stayed  by  injunction."^  "Where  a  statute  prohibits  the  issuing 
of  an  injunction  to  stay  attachment  proceedings,  the  gar- 
nishee cannot  call  upon  the  attaching  creditor  to  interplead 

*"  Cross  V.  Armstrong  (1887),  44  Ohio  St.  613. 
'"Sodeau  v.  Shorey  (1896),  12  T.  L.  E.  277. 
"Eng.   Ordor  LYII.,   Rule  16  A.;  Ont.  Rule  1115. 
"'Hastings  v.   Cropper   (1867),   3   Del.   Cli.   165. 
°=Newhall   v.    Kastens    (1873),    70   111.    1.56. 
"=Arayne  v.   Lloyd  (1835).  1  Ring.   N.   C.  720. 
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with  a  third  party  claiming  the  debt,  so  that  the  attachment 
proceedings  may  be  stayed."' 

Stay  obtained  in  inferior  court. — A  stay  of  proceedings 
obtained  in  interpleader,  in  a  court  of  inferior  jurisdiction, 
cannot  ordinarily  operate  to  stay  proceedings  in  a  superior 
court.  A  sheriff,  having  obtained  an  interpleader  order  in 
a  county  court  in  British  Columbia,  and  the  claimant  on 
the  trial  of  the  issue  having  failed  to  establish  his  title, 
nevertheless  sued  the  sheriff  for  damages  for  seizing  the 
goods  for  an  amount  which  could  only  be  recovered  in  a 
superior  court.  It  was  held,  on  appeal,  by  the  Supreme 
Court  of  Canada,  that  the  county  court  jadgment  being  a 
decision  of  an  inferior  court,  could  not  operate  in  respect 
of  a  cause  of  action  in  the  superior  court,  and  beyond  the 
Jurisdiction  of  the  county  court  to  entertain,  and  therefore 
the  sheriff  could  not  succeed  by  pleading  the  proceedings 
in  the  county  court,  unless  he  specially  pleaded  by  way  of 
estoppel,  showing  all  the  facts  necessary  to  establish  the 
estoppel."^ 

Suit  in  Equity  and  action  at  Law. — When  one  defendant 
in  a  bill  of  interpleader  is  suing  the  plaintiff  in  equity,  and 
the  other  is  suing  him  at  law,  a  court  of  chancery  will  al- 
ways grant  an  injunction  to  restrain  the  suit  in  equity  as 
well  as  the  action  at  law.""  Under  the  Connecticut  statute, 
the  court  in  exercising  its  chancery  powers  takes  entire  jur- 
isdiction of  the  matter  pending  at  law.  The  assumption  of 
the  jurisdiction  in  equity  operates  to  suspend  the  proceed- 
ings in  the  court  of  law."'' 

Proceedings  not  stayed. — There  are  a  number  of  instances 
in  which  the  courts  will  not  protect  a  person  seeking  relief 
by  way  of  interpleader  from  pending  or  threatened  actions, 
because  of  acts  of  omission  or  commission  on  the  part  of 
such  applicant.     Thus,  in  many  cases  an  interpleader  and 

"  McWhirter  v.  Halstead  (1885),  24  Fed.  Rep.  N.  J.  828. 
"Davies  v.   McMillan   (1893).   13  Canada  L.   T.  267. 
"  Crawford  v.  Fisher  (1842),  10  Sim.  479;  Prudential  Assurance 
Co.  v.  Tiiomas  (1867),  3  Chy.  App.  p.  78. 
•"  Darrow  v.  Adams  (1874),  41  Conn.  525. 

M.L.I.  14 
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the  accompanying  injunction  -will  be  refused,  when  it  ap- 
pears that  the  party  seeking  relief  has  neglected  to  come 
promptly  to  the  court  as  soon  as  claims  are  made,  has  by 
his  actions  caused  his  own  difficulty,  has  colluded  with  one 
of  the  claimants,  claims  an  interest  in  the  subject  matter, 
has  some  interest  therein,  does  not  stand  indifferent  between 
the  claimants,  asserts  rights  against  the  claimants  or  some 
or  one  of  them,  or,  when  he  has  already  exercised  a  discre- 
tion in  the  matter;  and  in  many  other  instances,  where  the 
particular  circumstances  do  not  warrant  an  interpleader,  no 
stay  of  proceedings  can  be  had."* 

Where  a  debtor,  or  trustee,  has  been  sued,  the  proper 
course,  under  the  English  practice,  is  to  apply  for  relief  in 
the  action  under  the  interpleader  Kules,  and  not  under  the 
section  of  the  Judicature  Act,  because,  if  an  order  be  made 
under  the  section,  the  judge  making  the  order  has  no  power 
to  stay  the  proceedings  in  the  action."" 

If  application  not  prosecuted. — A  person  who  comes  to 
the  court  for  relief  by  interpleader,  should  have  his  appli- 
cation disposed  of  promptly,  or  a  pending  action  may  not 
be  stayed.  Thus,  where  pending  a  sheriff's  application  the 
claimant  commenced  an  action  to  which  the  sheriff  pleaded, 
instead  of  pressing  on  his  application,  at  the  trial  the  sheriff 
was  not  allowed  to  set  up  the  interpleader  order,  which  in 
the  meantime  had  been  made.^° 

Action  must  be  referred  to  in  order. — To  ensure  complete 
protection,  a  person  seeking  interpleader  should  notify  all 
claimants,  and  have  all  pending  actions  properly  disposed 
of  by  the  interpleader  order  or  judgment.  If  a  person 
interpleads  after  an  action  has  been  brought  against  him, 
and  fails  to  notify  the  claimant  who  is  suing,  the  latter's 
action  will  not  be  stayed. '"^  Where  a  sheriff's  interpleader 
order  provided  that  no  action  should  be  brought  against  the 

«8  See  Chapter  II. 

"» Evading  v.  The  School  Board  (1886),  16  Q.  B.  D.  686; 
M'Elherati  v  London  (1886),  11  Ont.  Pr.  181:  3(i  &  37  Vict  Imp. 
c.  66,  s.  25,  S.-S.  6;  R.  S.  Ont.  1897,  e.  51,  s.  58.  s.-s.  6. 

™Roblin  V.  Moodie  (1856),  2  Ont.  Pr.  216. 

"Burleigh  v.  England  (1838),  1  Arn.  106. 
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sheriff,  and  did  not  refer  specifically  to  an  action  which 
was  actually  pending,  and  the  claimant  having  brought  his 
action  on  for  trial,  it  was  dismissed,  but  no  costs  were  given 
the  sheriff,  because  he  might  have  had  the  whole  matter 
disposed  of  on  the  interpleader.'^ 

Rule  that  no  cause  restrained  by  injunction. — Since  1873, 
the  English  Judicature  Act  provides  that  no  cause  or  pro- 
ceeding at  any  time  pending  in  the  High  Court  of  Justice, 
or  before  the  Court  of  Appeal,  shall  be  restrained  by  in- 
junction, but  every  matter  of  equity,  on  which  an  injunc- 
tion against  the  prosecution  of  any  such  cause  or  proceed- 
ing might  previously  have  been  obtained,  may  be  relied  on 
by  way  of  defence;  provided  that  nothing  in  tlie  act  con- 
tained shall  disable  the  court  from  directing  a  stay  of  pro- 
ceedings in  any  cause  or  matter  pending  before  it,  if  it  shall 
think  fit,  and  any  person  who  might  previously  have  been 
entitled  to  apply  to  the  court  to  restrain  the  prosecution, 
shall  still  be  at  liberty  to  apply  by  motion  in  a  summary 
way  for  a  stay  of  proceedings  in  such  cause  or  matter,  either 
generally  or  so  far  as  may  be  necessary  for  the  purposes  of 
justice,  and  the  court  shall  thereupon  make  such  order  as 
shall  be  just.'^^  The  same  provision  is  also  in  force  in  On- 
tario,'* and  in  Manitoba. '= 

This  provision  is  really  supplemental  to  the  jurisdiction 
in  the  interpleader  rales,  which  allow  the  court  to  stay 
proceedings,  and  does  not  interfere  with  the  inherent  power 
of  the  courts  to  restrain  a  claimant  from  instituting  pro- 
ceedings,'^ nor  does  it  prevent  an  injunction  being  granted 
to  stay  proceedings  in  an  inferior  court." 

The  provision  just  mentioned,  prevents  interpleader  pro- 
ceedings from  being  restrained  by  injunction.  Where  an 
interpleader  order  had  been  made  at  the  instance  of  a  sher- 
ifl;,  and   the   claimant  having  failed  to  give  security,  the 

"Aylwin  v.   Evan-s   (1882),  .52  L.  J.   Chy.  105. 
'=Bng.   Jud.   Act,   1873.   s.   24,   s.-s.   5. 
'^E.   S.   Ont.   (1897),   c.  51.   sec.   57  (8). 
".58  &  59  Vict.  Mfln.  c.  6.  s.  38,  s.-s.  8. 
™Besant  v.   Wood   (1879),  12  Chy.  Div.  p.  630. 
"Hedlpy  v.   Bates   (1880),   13   Chy.   Diy.   498. 
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sheriff  was  proceeding  to  sell  under  the  order,  when  the 
claimant  comme-nced  an  action  and  obtained  an  injunction 
'  restraining  the  sheriS  from  selling,  or  remaining  in  pos- 
session, but  on  appeal  the  injunction  was  discharged  as 
having  been  improperly  granted.'^ 

No  injunction  until  fund  in  court. — An  injunction  is 
generally  an  order,  but  formerly  was  always  a  writ  issued 
under  an  order.  By  the  common  order  for  an  injunction 
in  an  interpleader  suit,  the  writ  was  directed  to  issue  upon 
the  fund  in  question  being  brought  into  court,  and  now 
an  interpleader  order  must  be  conditioned  that  the  injunc- 
tion granted  shall  become  operative  only  upon  the  money 
being  paid  into  court,''^  or  security  given  for  its  ultimate 
payment.*"  If  an  order  does  not  make  the  bringing  of  the 
fund  into  court,  a  condition  precedent  to  the  issuing  of  the 
injunction,  the  order  will  be  discharged.*^  A  person  seeking 
interpleader  will  only  be  discharged  as  to  the  amount  paid 
in.*^ 

If  the  subject  matter  is  not  a  debt  or  money,  and  can- 
not be  paid  into  court,  the  injunction  will  generally  operate 
upon  the  applicant  obeying  the  order  of  the  court,  with 
regard  to  its  disposition. 

In  sheriff's  interpleader,  the  injunction  is  not  always 
dependent  upon  a  prior  payment  or  disposition  of  the  pro- 
perty, as  frequently  after  proceedings  are  stayed,  the  sheriff 
holds  the  goods  until  the  time  within  which  the  claimant 
may  give  security  has  elapsed,  and  then  he  sells  and  pays 
into  court.  It  depends  upon  his  willingness  to  obey  the 
directions  of  the  court. 

'*  Wright  V.   Redgrave  (1879),  11  Chy.  Div.  24. 

™Sieveking  v.  Behrens  (1837),  2M.&C.  581;  Panli  v.  VoiiMelle 
(1837),  8  Sim.  327;  Shaw  v.  Chester  (1834),  2  Ed.  Chv.  N.  Y.  405; 
Bender  v.  ,Sherwood  (1856),  15  How.  Pr.  N.  Y.  258;  Gardiner  v. 
Emerson  (1898),  91  Me.  535;  Cullen  v.  Dawson  (1877),  24  Minn.  GO; 
Williams  v.  Walker  (1846),  2  Kich.  Eq.  291  S.  Ca.;  Blue  r.  Watson 
(1882),  59  Miss.  619;  Freyhan  v.  Berry  (1897),  49  La  Ann.  .305; 
Bliss  T.  French  (1898),  76  N.  W.  Rep.  78  Mich.  For  early  cases 
before  the  practice  became  settled,  see  Surrey  v.  Waltham  (1785), 
2  Anstr.  531  n;  Dungey  v.  Angove  (1789),  3  Bro.  C.  C.  30. 

"Biggs  V.   Koiins  (1838),  7  Dana   Ky.  405. 

'1  Sieveldng  y.   Behrens   (1837),  2  JSI.   &  0.  581. 

"=  Bellingham  Bay  Boom  Co.  v.  Brisbois  (1896),  14  Wash.  173. 
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It  has  been  held  in  Ireland,  that  a  defendant  in  an  inter- 
pleader suit  cannot  require  the  plaintiff  to  bring  the  pro- 
perty into  court,  before  the  latter  has  applied  for  an  in- 
junction   staying  proceedings.^^ 

A  stakeholder,  the  defendant  in  an  action,  is  entitled  to 
relief,  though  an  application  by  the  plaintiff  to  restrain  the 
payment  of  the  fund  to  a  third  party  during  the  pendency 
of  the  action  was  dfinied,  because  such  a  denial  is  not  con- 
clusive of  the  validity  of  the  plaintiff's  claim.** 

Sheriff's  action  to  recover  goods. — A  sheriff  has  some- 
times been  obliged  to  take  proceedings  against  a  claimant 
to  recover  possession  of  the  goods,  or  their  proceeds,  in 
question  upon  an  interpleader.  Thus,  where  a  sheriff  levied 
v.pon  goods  in  the  possession  of  certain  claimants  who  were 
agents  for  sale,  but  the  claimants  went  on  and  completed 
the  sale  which  they  had  advertised.  The  claimants  failed 
to  appear  upon  the  interpleader  proceedings  instituted  by 
the  sheriff,  and  were  barred.  They  then  attempted  to  have 
the  order  rescinded,  but  failed,  and  an  appeal  was  also  dis- 
missed. The  sheriff  then  sued  them  for  the  proceeds.  It 
was  held  that  the  claimants  could  not  again  plead  the  title 
\ipon  which  they  claimed  from  the  sheriff  in  the  beginning. 
They  had  been  forever  barred  from  prosecuting  their  claim 
against  the  sheriff.  It  was  said,  that  the  intention  of  the 
Interpleader  Act  was  to  prevent  further  litigation,  and  it 
must  be  assumed  that  a  judge  making  an  interpleader  order 
is  right.*'*  And  where  a  sheriff  on  going  to  seize,  was  re- 
sisted by  an  auctioneer,  who  claimed  the  goods  under  a  bill 
of  sale,  and  upon  the  sheriff  taking  out  an  interpleader  sum- 
mons, the  auctioneer  disregarded  it,  and  sold. and  removed 
the  goods,  it  was  held  a  contempt  of  court  both  at  common 
law  and  under  the  Interpleader  Act,  and  an  order  to  attach 
the  auctioneer  was  made  absolute.*" 

83f!lindennin  v.   O'Keefe   (1824),   1   Hog.   118. 

"  Schweiger  v.  German  Savg.  Bank  (1899),  57  N.  Y.  S.  350. 

«  Williams  v.  Richardson  (1877),  36  L.  T.  N.  S.  505. 

'«  Cooper  V.  Asprey  (1868),  3  B.  &  S.  932. 
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Action  on  interpleader  bond. — When  a  claimant  has  given 
security  for  the  fortlicoming  of  the  goods,  or  the  payment 
of  their  value,  and  the  execution  creditor  succeeds  upon 
the  trial  of  the  issue,  the  latter  then  sues  the  claimant  and 
his  sureties  upon  the  interpleader  bond  if  the  condition 
is  not  observed.*''  An  action  upon  the  bond  will  also  lie, 
if  the  claimant  has  been  non-suited  for  the  non-appearance 
at  the  trial  of  himself  or  his  counsel,  and  the  goods  are  not 
forthcoming.^*  In  answer  to  an.  action  on  an  interpleader 
bond,  the  claimaat  will  not  be  allowed  to  set  up  the  title 
which  he  asserted  on  the  interpleader  issue,  in  which  judg- 
ment was  given  for  the  execution  creditor.*" 

Where  an  execution  creditor  succeeded  on  the  issue,  and 
the  sheriff  took  and  sold  the  goods  and  made  his  return, 
and  the  execution  creditor  afterwards  sued  the  claimant 
on  his  bond  that  the  goods  should  be  forthcoming,  it  was 
held  that  the  claimant  might  give  in  evidence  that  the 
sheriff  had  sold  and  applied  the  proceeds. °'' 

Where  the  claimant  in  a  sheriff's  interpleader  is  de- 
feated on  the  issue,  and  pending  an  appeal,  is  sued  upon 
his  interpleader  bond,  and  to  avoid  judgment  in  such  action 
pays  the  claim  of  the  execution  creditor  and  takes  an  as- 
signment of  the  judgment  on  which  the  execution  was 
issued,  such  payment  is  voluntary  and  cannot  be  recovered 
back  on  the  reversal  of  the  judgment  on  the  issue.^^ 

One  who  has  by  several  and  distinct  interpleader  bonds, 
to  different  execution  creditors,  in  separate  issues,  bound 
himself  that  the  same  goods  shall  be  forthcoming  in  each 
case,  if  the  respective  execution  creditors  succeed,  is  respon- 
sible upon  each  of  the  conditions,  if  each  is  broken.  And 
when  judgment  has  been  obtained  upon  one  of  such  bonds, 
the  court  will  not  stay  proceedings  until  the  determination  of 
the  other  issues  in  respect  of  the  same  goods  by  the  other 

"'Bnlkwell  v.  Beddome  (1859),  18  Upper  Canada  Q.  B.  231. 
"  O'Neil  V.  Wilt  (1874),  75  Pa.   St.  266. 
'"Ward  V.   Zane   (1860),  4  Phila.   Pa.   68. 

°°Hill  V.  Grant  (1865),  49  Pa.  St.  200;  and  see  also  Talcott  v. 
Sioklesteel     (1861).  21  Upper  Canada  Q.  B.  43. 
"Ditman  v.  Raule  (1890),  134  Pa.  St.  480. 
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execution  creditors,  in  order  to  relieve  the  defendant  from 
his  liability  upon  the  other  interpleader  bonds. "^ 

Injunction  in  favour  of  claimant. — On  a  bill  of  inter- 
pleader, the  right  to  the  property  in  dispute  may  be  decided 
in  favour  of  one  defendant  against  the  other,  and  if  one 
defendant  establishes  his  title  and  the  other  makes  default, 
the  court  will  decree  payment  to  the  one  and  award  a  per- 
petual injunction  against  the  other."" 

If  a  sherifE  take  goods  from  the  possession  of  an  olificial 
receiver,  or  trustee  in  bankruptcy,  his  application  will  be 
refused,  and  he  will  be  enjoined  from  all  further  proceed- 
ings to  compel  the  receiver  to  interplead.'* 

Solicitor  and  client. — It  is  not  within  the  scope,  of  the 
implied  authority,  of  the  solicitor  for  a  judgment  creditor 
issuing  a  writ  of  execution,  to  direct  the  sheriif  to  seize 
particular  goods;'"  although  it  has  been  held,  that  when  a 
solicitor  has  special  inistructions  from  his  client  to  do  what 
he  thinks  be?t,  he  can  properly  bind  Lis  client,  by  giving  a 
shorifE  special  instructions  to  seize  under  a  fi.  faP'^  Where 
the  subsequent  acts  of  a  client  show  that  he  has  adopted 
his  attorney's  proceedings,  the  client  will  be  bound."'  A 
solicitor  who  has  recovered  judgment  for  a  client  under  an 
ordinary  retainer,  has  no  authority  without  special  instruc- 
tions to  engage  in  interpleader  proceedings,  which  are  sub- 
stantially in  the  nature  of  a  new  action.'^ 

When  solicitor  will  be  protected. — An  attorney  or  a 
solicitor  is  not  liable  to  a  claimant,  whose  goods  have  been 
wrongfully  taken,  where  the  writ  was  given  to  the  sherifi; 
to  be  acted  upon  in  the  usual  course,  without  special  direc- 

'=  Collins  T.   Schlichter  (1876),  1  Phila.  Pa.  349. 

»=  Richards  v.   Salter  (1822),  6  John  Chy.  N.  Y.  445. 

"  Russell  V.  East  Anglican  Ry.  Co.  (1850),  3  Mac.  &  G.  104. 

"=  Smith  V.  Keal  (1882),  9  Q.  B.  D.  340;  Pardee  v.  Glass  (1886), 
11  Oct.  p.  280;  Wallbridge  v.  Hall  (1887),  7  Canada  L.  T.  259; 
but  see  contra  Slaght  v.  West  (1866),  25  Upper  Canada  Q.  B.  391. 

""Wilkinson  v.   Harvey   (1888),   15  Ont.   346. 

"'Muirhead  v.   SherifE  (1886),  14  Canada  S.   C.  R.  735. 

""James  v.  Ricknell  (1887),  20  Q.  B.  D.  164;  Hackett  v.  Bible 
(1888),  12  Ont.  Pr.  482. 
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tions;""  and  it  may  be  proper  upon  a  sheriff's  application  to 
include  in  the  order,  protection  to  the  execution  creditor, 
and  also  protection  to  his  attorney.'^ 

When  a  solicitor  directs  the  sheriff  to  seize  particular 
goods,^  or  instructs  him  not  to  give  up  the  goods  after  they 
have  been  seized,  he  may  be  liable  to  a  successful  claimant,* 
and  it  is  no  defence  that  he  was  acting  under  the  client's 
instructions.*  Where  goods  were  seized,  and  the  sheriff 
asked  the  solicitor  for  instructions,  and  the  latter  merely 
said,  "use  your  own  judgment,"  the  solicitor  was  held  not 
liable.^  Sometimes  the  solicitor  is  sued  along  with  the 
execution  creditor.'' 

Claimant's  right  against  creditor. — In  answer  to  an  ac- 
tion by  a  claimant,  an  execution  creditor  cannot  plead  that 
the  goods  are  not  the  claimant's,  because  the  result  of  the 
issue  in  the  claimant's  favour  is  conclusive,  that  the  goods 
are  his,  and  the  creditor  is  estopped  from  denying  it.'' 

An  execution  creditor  is  not  liable  to  a  successful 
claimant,  when  the  sheriff  receives  the  writ  and  acts  upon 
it  without  any  particular  instructions,^  nor  does  the  fact 
that  the  creditor  accepts  and  contests  an  issue,  make  him 
liable  for  the  sheriff's  previous  seizure." 

The  claimant  by  accepting  an  interpleader  issue  does 
not  waive  his  right  to  bring  trespass  against  the  execution 

°»  Phillips  V.  Findlay  (1867),  27  Upper  Canada  Q.  B.  32;  Mc- 
Clevertie  v.   Massie  (1871),  21   Upper   Canada  C.   P.  516. 

^Gaynor  v.   Salt  (1864),  24  Upper  Canada  Q.  B.  180. 

^Phillips  T.  Findlay  (1867),  27  Upper  Canada  Q.  B.  32; 
Thomas  v.  Rowlands  (1886),  3  Times  L.  R.  148;  Power  v.  Fleming 
(1870),  4  Ir.   R.   C.   L.  404. 

=  Radenhurst  v.  McLean  (1S35),  4  Upper  Canada  O.  S.  281. 

*  Alooney  v.  Maughan  (1875),  25  Upper  Canada  C.  P.  244. 

=  Stewart  v.  Cowan  (1877),  40  Upper  Canada  Q.  B.  346. 

"Henry  v.  Mitchell  (1875),  37  Upper  Canada  Q.  B.  217. 

'  Harmer  v.  Gouinlock  (1861),  21  Upper  Canada  Q.  B.  260. 

» Phillips  V.  Findlay  (1S67),  27  Upper  Canada  Q.  B.  32; 
O'Callaghan  v.  Cowan  (1877),  41  Upper  Canada  Q.  B.  272. 

"Kennedy  v.  Paterson  (1864),  22  Upper  Canada  Q.  B.  556; 
Phillips  V.  Findlay  (1867),  27  Upper  Canada  Q.  B.  32:  Tilt  v. 
Jarvis  (1858),  7  Upper  Canada  C.  P.  145;  Wallbridge  v.  Hall  (1887), 
7  Canada  L.  T.  259;  Woollen  v.  Wright  (1862),  31  L.  J.  Ex.  513; 
see  also  May  v.  Howland  (1859),  19  Upper  Canada  Q.  B.  66. 
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creditor/"  but  a  plaint  for  damages  for  trespass  cannot  be 
added  to  the  question  to  be  tried  on  the  interpleader  issue." 

A  claimant  should  not  bring  his  action  against  the  execu- 
tion creditor  until  the  determination  of  the  issue/-  and  if 
he  does,  it  will  be  at  the  risk  of  being  stayed,  and  of  hav- 
ing himself  to  bear  the  unnecessary  costs  he  has  put  the 
execution  creditor  to.^^  But,  where  there  are  questions 
outside  of  and  not  governed  by  the  interpleader,  the  claim- 
ant may  sue  the  creditor,  as  where  an  action  was  brought  for 
damages  for  an  independent  tort,  which  had  nothing  to  do 
with  the  property  in  the  goods.^* 

Rule  in  Pennsylvania. — In  Pennsylvania,  if  a  claimant 
maintain  his  claim  in  a  sheriff's  interpleader,  he  will  be 
barred  of  any  action  against  the  execution  plaintiff  for  dam- 
ages from  the  seizure,  but  if  he  refuse  to  become  a  party 
to  the  interpleader  his  action  against  the  execution  plain- 
tiff still  remains.  The  statute  was  not  meant  to  compel  the 
owner  of  property,  seized  under  process  against  another 
man,  to  become  a  party  to  an  issue  in  the  interpleader,  and 
there  establish  his  right,  under  pain  for  his  neglect  or  re- 
fusal, of  losing  all  remedy  for  the  trespass  committed.^" 

Damages  for  which  creditor  liable. — An  execution  credi- 
tor is  only  liable  to  a  successful  claimant,  for  any  damage 
which  the  latter  has  suffered  through  the  seizure,  from  the 
time  the  sheriff  goes  into  possession  until  the  interpleader 
order  is  made,  but  none  are  recoverable  for  matters  hap- 
pening after  the  date  of  the  order.^"  The  interpleader 
order  is  the  act  of  the  court,  and  the  sale  in  such  cases  is' 
the  act  of  the  sheriff  under  the  order,  for  which  the  execu- 
tion creditor  is  not  responsible;  and  it  follows,  that  the 

»» Cotton  V.  Stokes  (1853),  10  Upper  Canada  Q.  B.  262. 

"  Oliver  v.  Lewis,  1889,  W  N.  224. 

"Cotton  v.  Stolses  (1853),  10  Upper  Canada  Q.  B.  262. 

"  Stolces  V.  Eaton  (1853),  3  Upper  Canada  C.  P.  269. 

"  Hooke  V.  Ind.  Coope  and  Co.  (1877),  36  L.  T.  N.  S.  467. 

'=Larzelere  v.  Haubert  (1885),  109  Pa.  St.  515;  see  also  Oliver 
T.  Ivewis  (1889),  W.  N.  224. 

'=  Lister  V.  Northern  Ry.  Co.  (1869),  19  Upper  Canada  C.  P. 
408:  Kennedy  v.  Patterson  (1864),  22  Upper  Canada  Q  .B.  556; 
Conboy  v.  Doll  (1894).  14  Canada  L.  T.  235. 
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claimant  can  get  no  damages,  for  the  sale  of  his  goods  at 
less  than  their  real  value,  when  the  sale  is  under  the  inter- 
pleader order.^' 

A  claimant,  having  succeeded  and  obtained  his  pro- 
perty as  well  as  a  judgment  against  the  execution  creditor 
for  his  costs,  then  sued  both  the  execution  creditor  and  his 
attorney  for  damages  and  recovered  a  verdict  in  which  was 
included  the  amount  of  costs  for  which  he  already  had  judg- 
ment. It  was  held  on  appeal,  that  the  same  damages  must 
be  recovered  against  both,  but,  that  the  verdict  must  be 
reduced  by  the  amount  of  the  costs  for  which  he  already 
had  judgment,  as  that  amount  could  not  again  be  recovered 
as  damages  against  the  execution  creditor.^^ 

Protection  to  execution  creditor. — The  court  has  author- 
ity by  an  interpleader  order,  to  restrain  an  action  against 
the  execution  creditor  in  a  proper  case,  as  well  as  against 
the  sheriff." 

A  claimant,  though  barred  by  the  order  from  bringing 
any  action  against  the  sheriff,  may  still  have  his  action 
against  the  execution  creditor,  when  the  latter  has  been 
active  in  putting  the  sheriff  in  motion,^"  or  where  the  ex- 
ecution creditor  has  assisted  the  sheriff  in  executing  the 
writ,^^  or  where  he  has  directed  the  goods  to  be  seized  and 
has  attended  at  the  sale  and  bid,--  or  where  the  creditor 
either  by  himself  or  his  attorney  has  directed  the  sheriff 
to  seize  particular  goods. ^^  A  creditor  directing  an  un- 
lawful seizure,    and    afterwards    instructing    the    sheriff  to 

"W.alker  v.  Olding  (ISCl^,  1  H.  &  C.  021;  Appelbv  v.  Withall 
nSGO),  8  L'pper  Canada  C.  ^\  3f)T;  Henry  v.  Mitchell  (1875),  37 
Upper  Canada  Q.  B.  217;  Reid  v.  Murphy  (1887),  12  Ont.  Pr.  246 
&  338;  JIcMasters  v.  Bank  (1881),  29  P.  L.  J.  Pa.  310;  see  E.  S. 
Ont.,  1897,  c.  77,  s.  22  (6). 

"Power  V.  Fleming  (187(t),  -t  Ir.  R.  C.  L.  404. 

"Carpenter  v.  Pierce  (1858),  27  L.  J.  Ex.  143;  May  v.  How- 
land  (1859),  19  Upper  Canada  Q.  B.  66;  Buffalo  v.  Hemmingwav 
(1863),  22  Upper  Cauada  Q.  B.  562;  Gaynor  v.  Salt  (1864),  24 
Upper  Canada   Q.   B.  180. 

""  Bellhouse  v.  Gunn  (1861).  20  Upper  Canada  Q.  B.  559. 

='Park  v.   Tay'.or  (1852),   1  Upper  Canada  C.  P.   414. 

=-  Gray  v.  Fortune  (1859),  18  Upper  Canada  Q.  B.  2.53. 

-Lewis  V.  .Tones  (1836),  2  M.  &  W.  203;  Phillips  v.  Findlav 
(1867),  27  Upper  Canada  Q.  B.  32. 
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mthdraw,  will  still  continiie  liable,  if  the  sheriff  do  not  at 
once  withdraw.** 

Injunction  granted  ex  parte. — If  the  plaintiff,  in  an 
interpleader  suit,  has  already  paid  the  fund  into  court,  or 
offers  by  his  bill  to  do  so,  he  will  be  allowed  to  apply  ex 
parte  upon  supporting  the  allegations  in  his  bill  by  an  afh- 
davit,  without  waiting  for  the  appearance  of  the  defen- 
dants. ^° 

When  it  may  be  dissolved. — A  defendant,  upon  appear- 
ing may,  however,  move  to  dissolve  the  injunction  thus  ob- 
tained, but  as  a  general  rule  the  court  will  allow  the  stay 
to  continue  until  the  hearing.^*  If,  however,  the  court  sees 
that  the  continuance  of  the  injunction  in  full  force,  may 
have  the  effect  of  enabling  a  stranger  to  deprive  the  parties 
to  the  suit  of  the  legal  rights  which  they  had  already  ac- 
quired, the  injunction  will  be  suspended  so  far  as  to  allow 
proceedings  at  law  to  go  on  to  judgment.-'  A  plaintiff's  delay 
in  getting  in  the  answer  of  one  claimant,  is  also  a  ground 
upon  which  the  other  may  specially  apply  to  have  the  in- 
junction staying  proceedings  dissolved.^* 

How  applied  for. — A  defendant  in  equity  cannot  ask 
protection  in  the  suit  against  him,  he  is  required  to  file 
a  bill  of  interpleader.^'  Under  interpleader  acts  and  codes, 
however,  the  practice  is  reversed.  A  person  seeking  to 
stay  proceedings  thereunder  must  apply  in  the  cause  or 
matter  pending,  and  cannot  bring  a  new  action  for  the  pur- 
pose.'*" It  has  therefore  been  held,  that  when  a  defendant 
makes  an  independent  application  for  relief  by  interpleader, 
not  entitled  in  the  action  against  him,  the  court  'has  no 
jurisdiction  to  stay  proceedings  in  the  action.""- 

^«  Henry  v.  Mitchell  (1875),  37  Upper  Canada  Q.  B.  217. 

^Warington  v.  Wheatstone  (1821),  1  Jac.  202;  Sieveking  v. 
Behrens  (1837),  2  M.  &  C.  581;  Jew  v.  Wood  (1841),  Or.  &  Ph. 
185;  3  Beav.  579;  Australian  v.  Broadbent  (1877),  3  Victorian  L. 
R.  138;  see  contra  Croggon  v.  Symons  (1818),  3  Mad.  130. 

^«Jew  V.  Wood  (1841),  3  Beav.  579. 

"  Sieveking  v.  Behrens  (1837),  2  M.  &  C.  581. 

^  Hyde  v.  Warren  (1815).  19  Ves.  Jun.  322. 

=' Birch  V.   Corbin   (1784),   1  Cox  144. 

™  Salt  T.  Cooper  (1880),  16  Chy.  Div.  p.  531. 

=' Beading  v.  School  Board  (1886),  16  Q.  B.  D.  686. 


220  THE   LAW   OF   INTERPLEADER. 

Actions  which  may  he  stayed. — The  only  actions  which 
can  he  stayed,  are  actions  in  which  "the  person  seeking  relief 
is  himself  a  paxty  defendant,  and  do  not  include  an  action 
by  one  claimant  against  the  other,  even  though  in  respect 
of  the  subject  matter  in  the  possession  of  the  person  seek- 
ing interpleader.^^ 

It  must  also  be  remembered,  that  the  action  of  a  claim- 
ant, who  has  not  been  notified  of  the  interpleader  proceed- 
ing, will  not  be  stayed;'^  and  that  a  stakeholder  will  still 
remain  liable  to  the  claim  of  any  claimant  who  has  not  been 
brought  in,,  as  the  latter  cannot  be  bound  by  the  order  or 
decree  made  in  his  absence."* 

Practice  as  to  injunctions. — Under  the  early  practice  in 
equity,  the  plaintiff  in  an  interijleader  suit  applied  at  once 
upon  filing  his  bill  for  a  special  injunction  to  stay  all  pro- 
ceedings, upon  payment  of  the  money  into  court,  without 
first  obtaining  the  common  injunction."'  This  injunction 
did  not,  like  the  common  injunction,  leave  the  plaintifl:  at 
law  at  liberty  to  demand  a  plea  and  proceed  to  judgment, 
but  it  stayed  all  proceedings."' 

Under  the  English  practice,  it  has  been  held,  that  a 
stakeholder  cannot  draw  up  a  rule  for  a  stay  of  proceedings 
unless  notice  has  first  been  given  to  the  claimants."'  A 
sherifO,  however,  usually  obtains  a  stay  of  proceedings  upon 
his  ex  parte  application  for  an  interpleader  summons,  but 
when  a  sheriff  applies  by  motion,  as  in  Ontario,  it  is  upon 
notice  to  the  other  parties."^ 

It  has  been  said  in  New  York  State,  that  in  an  action 
of  interpleader  the  plaintiff  cannot  move  for  an  injunction 
until  the  defendants  have  put  in  their  defence."" 

==  Australian  Mont  de  Piete  Co.  v.  Ward  (18S5),  11  Victorian 
L.  P..  793. 

"  Burleigh  v.  England  (1838),  1  Arnold  106. 

2*  Eeynolds  v.  ^tna  Life  Insc.  Coy.  (1896),  6  App.  Div.  2o4  N. 
Y.;  Bain  v.  Lyle  (1871),  68  Pa.  St.  60. 

""Vicary  v.  Widger  (1826),  1  Sim.  l,o. 

'«'  Warington  v.  Wheatstone  (1821),  1  Jac.  p.  205. 

'"Smith  T.  -^^'heeler  (1835),  3  Dowl.  431. 

»'Ont.   .'ule  1107. 

™  Washington  v.  Lawrence  flSG."),  28  How.  Pr.  N.  Y.  43."i. 
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If  the  defendants  to  a  bill  of  interpleader  have  appeared^ 
it  is  the  practice  in  chancery,  to  serve  them  with  notice  of 
the  motion  for  an  injunction,  but  it  is  not  then  necessary 
for  the  plaintiff  to  support  his  motion  with  an  aflidavit  of 
facts,  other  than  the  affidavit  negativing  collusion.*" 

In  Chancery,  though  the  defendant  should  allege,  that 
the  plaintiff  has  so  dealt  with  him  as  to  render  it  an  impro- 
per case  for  interpleader,  an  injunction  will  still  be  granted, 
unless  the  court  is  satisfied,  either  that  the  allegation  is 
true,  or  at  least,  that  whether  it  is  so  or  not  is  a  substan- 
tial question  to  be  tried.*"^  And  if  it  should  appear  at  the 
hearing  that  an  injunction  has  been  improperly  granted,  it 
will  then  be  dissolved.*- 

The  present  English  rules  provide,  that  if  the  application 
is  made  by  a  defendant  in  an  action,  the  court  or  a  judge  may 
stay  all  further  proceedings  in  the  action,*^  that  if  the  third 
party  claiming  appears  he  may  be  substituted  as  defendant,** 
and  if  he  does  not  appear,  or  having  appeared  neglects  or 
refuses  to  comply  with  any  order  made  after  he  appears, 
he  may  be  forever  barred.*^  These  rules  are  founded  on 
the  Interpleader  Act  of  1831.  The  same  provisions  are  in 
force  in  Ontario,*"  and  in  the  other  Canadian  Provinces 
where  the  English  Judicature  Act  has  been  adopted. 

The  Courts  however  exercise  a  wider  jurisdiction  in 
staying  and  restraining  present  and  prospective  proceedings, 
than  the  wording  of  these  rules  would  seem  to  allow. 
Ample  authority  for  a  wider  discretion,  in  such  matters, 
is  to  be  found  in  the  omniius  rule  which  allows  the  court 
in  interpleader  proceedings  to  do  whatever  may  be  just 
and  reasonable,  following  the  established  practice  of  the 
courts.*' 

■■"Walbanke  v.  Sparks  (1827),  1  Sim.  385;  Fry  v.  "Watson 
(1829),  7  L.  J.  Chy.  175;  Meredyth  v.  Molloy  (1841),  PI.  &  K.  195: 
Hoggart  V.   Cutts   (1841),   Cr.   &  Ph.   199. 

"Jew  V.  Wood  (1841),  Cr.  &  Ph.  185;  3  Beav.  579. 

«  Hoggart  v.  Cutts  (1841),  Cr.  &  Ph.  199. 

"  Order  LVII..   rule  «. 

"Eule   7. 

«Rule  10. 

«Oiit.  Rules  1106.   and  1108. 

*'Eng.  Ord.  LVII.,  r.  15;  Out.  Rule  1122. 
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In  the  United'  States^  the  various  interpleader  codes 
provide,  that  a  third  party  claiming  may  be  substituted  in 
the  defendant's  place,  and  that  the  defendant  may  be  dis- 
charged from  liability  to  either  party  upon  paying  into 
court  the  amount  of  the  debt,  or  upon  delivering  the  pos- 
session of  the  property,  or  its  value,  to  such  person  as  the 
court  directs.**  The  applicant  cannot  have  his  order  for 
relief,  until  both  claimants  have  had  an  opportunity  of  an- 
swering his  motion.'"'  The  fact  that  a  stakeholder  is  dis- 
charged from  liability  to  either  claimant,  means  by  implifl- 
cation  that  present  proceedings  are  stayed  and  future  ones 
enjoined. 

*^  See  Appendix. 

"Washington  v.  Lawrence  (1865),  28  How.  Pr.  N.  Y.  435. 


CHAPTER  IX. 

DISPOSITION    OF    SUBJECT    MATTEE. 

Disposition  pending  trial. — It  is  always  necessary  to 
make  some  interim  disposition  of  the  property  in  question, 
until  the  contest  between  the  claimants  is  decided.  IE  a 
fund  or  debt  be  in  question,  the  money  can  readily  be  paid 
into  court,  but  if  the  subject  matter  be  property  other  than 
money,  it  must  be  sold  and  the  proceeds  paid  into  court,  or 
it  may  be  stored,  or  delivered  to  one  of  the  claimants  upon 
liis  giving  security.  Thus,  it  has  been  said  of  sheriff's  inter- 
pleader, that  there  are  two  ways  of  proceeding,  money  may 
be  brought  into  court,  or  security  given,  in  default  of  which 
the  sheriff  sells,  or  he  may  remain  in  possession  of  the 
goods.  He  cannot  simply  withdraw,  for  the  goods  may  be 
the  debtor's,  and  if  given  up  the  benefit  of  the  execution 
would  be  lost.^ 

If  a  sheriff  have  already  sold  the  goods,  he  will  be 
directed  to  pay  the  whole  amount  into  court,  suspending 
his  claim  to  poundage,  his  right  to  which  will  depend  upon 
whether  the  execution  creditor  succeeds  or  not.^ 

Goods  may  be  sold. — The  court  has  always  jurisdiction 
over  the  subject  matter  brought  before  it,  to  dispose  of  it  in 
such  manner  as  according  to  all  the  circumstances  shall  ap- 
pear to  be  just  and  reasonable.'  There  is  jurisdiction  there- 
fore, to  order,  unless  a  claimant  pay  the  value  of  the  goods 

'  Wright  V.  Redgrave  (1879).  11  Chy.  D.  p.  3.S. 

=  Barker  v.  Dynes  (1832),  1  Dowl.  169;  Turner  v.  Crozier  (1891), 
14  Ont.  Pr.  272. 

^Abbott  V.  Richards  (1846),  15  M.  &  W.  p.  197;  Eng.  Order 
LVII.,  r.  15;  Ont.  Rule  1122. 
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into  court  or  give  security  for  them,  that  they  be  sold;*  and 
it  does  not  matter,  that  the  claimant  claims  the  property 
absolutely,  and  not  by  way  of  security  only.^  But  the 
court  will  not  order  a  sale  before  the  claimant  is  served," 
and  the  usual  practice  will  be  varied,  if  the  claimant  can 
show  special  grounds,  rendering  it  unjust  to  direct  a  sale 
if  security  be  not  given.'' 

Capacity  in  which  sheriff  seizes. — The  execution  creditor 
is  never  to  be  looked  upon  as  in  possession  of  the  goods 
seized.  The  actual  possession  is  that  of  the  sheriff,  who  is 
not  a  mere  bailifE  for  the  execution  creditor,  but  acts  in 
obedience  to  the  judgment  of  the  court,  and  as  its  officer. 
The  goods  taken  in  execution  are  therefore  not  in  the  pos- 
session of  any  party,  but  of  the  law.^ 

Claim  under  bill  of  sale. — The  English  and  Ontario  rules 
specially  provide,  that  v.'he"n  a  claimant  alleges  title  to  the 
goods  seized,  under  a  bill  of  sale  or  otherwise,  by  way  of 
security  for  a  debt,  the  court  may  order  a  sale  of  the  whole 
or  a  part,  and  may  direct  the  application  of  the  proceeds 
in  such  manner  and  upon  such  terms  as  may  be  just."  But 
a  sheriff  is  not  compelled  to  interplead,  so  that  a  creditor 
may  have  the  benefit  of  this  rule;  he  may,  if  he  is  satisfied 
with  the  validity  of  the  security,  withdraw,  and  make  a 
return  of  mtlla  bona.  The  couxt  will  not,  in  all  cases,  direct 
a  sale,  but  may  leave  the  claimant  to  nurse  his  security."^" 
If  a  sale  be  ordered,  the  claimant  can  only  be  paid  such 
sum,  as  his  affidavit,  filed  on  the  motion,  shows  to  be  owing 
to  him.^^ 

*  Dillon  V.  Conover  (1875),  2  W.  N.  O.  Pa.  12lV.  Exposition  v. 
O'Brien  (1878),  7  W.  N.  C.  Pa.  82;  Hallowell  v.  Schnitzer  (1877), 
6  W.  N.  C.  Pa.  469. 

'Bank  of  Nora  Scotia  v.  Hope  (1893),  9  Man.  37. 

"Kennedy  v.  Lavan  (1884),  18  Ir.  L.  T  .E.  5. 

'Victor  V.  Cropper  (1886),  3  Times  Rep.   110. 

"  Richards  v.  Jenkins  (1887),  18  Q.  B".  D.  4.51 ;  see  also  Forster 
T.  dowser  (1897)',   2  Q.   B.  362. 

"Bng.  Order  LVII.,  r.  12;  Ont.  Bale  1112.  See  also  in  Appen- 
dix other  jurisdiction;:  in  which  the  English  Rules  are  in  force. 

"Pearce  t.  Watkins  (1861),  2  F.  &  F.  377;  Scarlett  v.  Hansom 
(1883),  12  Q.  B.  D.  213. 

"Hockey   v.   Evans   (1887).   18   Q.   B.   D.   390. 
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This  rule  has  been  said  to  confer  new  and  valuable 
powers.  Formerly,  if  the  claimant  established  title  to 
goods  of  however  great  value,  by  way  of  security  for  how- 
ever small  a  sum,  the  execution  was  defeated  abso- 
lutely, as  the  court  had  no  power  to  provide  for  the  re- 
alization of  the  security,  and  the  disposal  of  the  surplus, 
or  for  the  payment  of  the  debt  and  the  discharge  of  the 
security  by  the  execution  creditor.  This  defect  is  noflr 
mended,  and  a  convenient  and  much  used  scheme  for  defeat- 
ing creditors  is  interrupted.  The  rule  is  not  intended  to 
deprive  secured  creditors  of  the  benefit  of  their  security, 
and  when  this  will,  or  very  likely  will,  be  the  effect  of  a 
sale,  the  court  ought  not  to  direct  a  sale,  but  ought  to  direct 
the  sheriff  to  withdraw.  Three  cases  arise  in  practice. 
First,  when  the  security  is  ample  and  the  bill  of  sale  holder 
tries  to  assert  his  rights  so  as  to  defeat  the  execution.  In 
such  a  case  a  sale  will  be  ordered.  The  next,  is  where  the 
security  is  plainly  deficient,  and  there  can  be  no  surplus, 
when  the  only  proper  course  is  to  direct  the  sheriff  to  with- 
draw. The  third  case,  is  when  it  is  doubtful,  whether 
the  security  is  sufficient  to  pay  off  the  secured  creditor  or 
not,  and  the  proper  course  is  to  say,  that  unless  the  execu- 
tion creditor  will  guarantee  the  secured  creditor  against 
loss  by  sale,  a  sale  will  not  be  ordered.^^ 

Where  a  chattel  mortgage  had  still  17  months  to  run, 
with  interest  at  60  per  cent.,  it  was  held  proper  to  order  a 
sale,  and  just  that  the  claimant  should  receive  interest 
only  up  to  the  time  he  was  paid,  and  not  as  provided  in  his 
contract.  The  order  for  sale  was  made  in  this  case,  though 
it  was  alleged  that  the  money  lender  would  be  out  his  ex- 
penses, as  the  interest  for  the  shorter  period  did  not  cover 
them.^^ 

Effect  of  a  sale. — The  sale  gives  the  purchaser  a  good 
title,  although  in  a  sheriff's  case,  for  instance,  it  turns  out 

"  Stern  v.  Tegner  (1898),  1  Q.  B.  37;  Forster  v.  Clowser  (1897), 
2  Q.  B.  362. 

"  Forster  v.   Clowser  (1897),  2  'Q.  B.  362. 

M.L.I.  15 
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that  the  goods  were  the  property  of  the  claimant  at  the 
time  of  the  seizure.  The  claimant  has  an  opportunity  of 
preventing  a  sale  by  paying  into  court  or  by  giving  security. 
If  he  fails  to  do  this,  the  goods  are  sold,  and  the  proceeds 
paid  into  court  to  abide  the  result.  The  necessary  impli- 
cation is,  that  it  is  intended  that  a  title  shall  be  conferred 
on  the  purchaser.  What  would  his  position  be,  if  it  were 
otherwise.  He  knows  nothing  of  what  has  gone  before  the 
sale,  he  pays  his  money  into  court,  and  has  no  means  of 
getting  it  back  again.  The  conclusion  is  irresistible,  that 
the  purchaser  must  have  a  good  title  from  the  sheriff.^* 

Capacity  in  which  sheriff  sells. — In  England,  it  has  been 
said,  that  a  sale  by  a  sheriff  under  an  interpleader  order 
does  not  alter  the  capacity  in  which  he  sells,  or  that  in 
which  he  holds  the  proceeds.  The  sale  by  the  sheriff  is  in 
his  capacity  as  sheriff  under  the  execution,  and  not  under 
seme  trust  or  duty  imposed  by  the  Interpleader  Act,  and  such 
a  sale,  taken  in  connection  with  the  previous  seizure,  con- 
stitutes an  execution  completed  by  seizure  and  sale.^^  In 
Ontario,  on  the  other  hand,  it  is  considered  that  when  an 
interpleader  order  is  made  at  the  instance  of  the  sheriff, 
the  special  jurisdiction  of  the  court  under  the  Interpleader 
Eules  arises,  by  which  the  writ  of  execution  ceases  to  operate, 
and  the  sheriff  in  selling  acts  not  for  the  execution  creditor, 
but  for  the  court  under  the  interpleader  order.^"  So,  when 
goods  are  sold  by  a  stakeholder  under  an  interpleader  order, 
it  is  the  act  of  the  court,  and  an  unsuccessful  claimant  can- 
not afterwards  sue  the  stakeholder  for  damages  for  con- 
version.^'' 

Receiver  appointed. — Instead  of  ordering  a  sale,  the 
court  will  sometimes  appoint  a  receiver  of  the  subject  mat- 
ter in  dispute.  Thus,  where  six  horses,  four  cabs,  etc.,  a 
going  and  remunerative  concern,  had  been  seized  by  a  sher- 
iff, a  receiver  and  manager  was  appointed  at  the  claimant's 

"  Goodlock  V.  Cousins  (1897),  31  Q.  B.  5.">8. 
"  Heathoote  v.  Livesley  (1887).  19  Q.  B.  D.  p.  287. 
"P.eid  r.  Jlurphy  (1887),  12  Out.  Pr.  ps.  24(;.  338 
"Ross  V.   Edwards   (1894),   Osier,   J.,   Out.    Ct.   of  Appeal,   uot 
rciiorted. 
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expense.  It  was  provided,  that  if  the  claimant  succeeded, 
the  expenses  were  to  be  paid  by  the  execution  creditor,  and 
that  the  receiver  should  give  security.^^  Where  a  claimant 
was  in  possession  of  goods  at  the  time  of  seizure,  as  a  re- 
ceiver, he  was  ordered  to  hold  them  subject  to  the  further 
order  of  the  eourt^° 

Applicant  to  retain  possession.— Sometimes  the  applicant 
is  directed  to  continue  in  possession  pending  the  trial,  but 
the  claimant  who  desires  it  must  pay  the  possession  expenses 
during  such  term.  This  course  is  expensive,  and  is  seldom 
adopted.^" 

Wherp  goods  seized  were  manufactured  materials,  the 
product  of  a  going  concern,  a  direction  in  the  interpleader 
order  that  the  sherifE  should  continue  in  possession  until 
the  final  disposition  of  the  issue,  was  upheld  against  the 
contention  of  the  execution  creditor  that  the  sheriff  should 
be  directed  to  sell  the  goods,  if  the  claimant  did  not  pay  into 
court  or  give  security.^^ 

Order  in  sheriff's  cases. — In  sheriff's  cases,  the  usual 
direction  is,  that  the  sheriff  shall  withdraw,  upon  the  claim- 
ant paying  into  court  the  appraised  value  of  the  goods  to- 
gether with  the  expenses  of  appraisement,  or  the  amount 
of  tlie  execution,  whichever  is  least;  or  upon  his  giving 
security  for  the  same  least  amount,  and  upon  paying  the 
sheriff  his  possession  money  from  the  return  of  the  applica- 
tion. If  the  claimant  fail  to  take  advantage  of  this  provi- 
sion, within  the  time  limited,  the  sheriff  is  directed  to  sell, 
and  pays  the  proceeds  into  court,  less  the  expenses  of  sale 
and  his  possession  money  from  the  date  of  the  order.^^  The 
sheriff  cannot  be  called  upon  to  part  with  the  goods,  with- 
out being  paid  what  is  due  him  for  possession  expenses.^' 

Applicant  should  obey  order. — The  applicant  should  be 
careful  not  to  withdraw  from  possession,  until  the  proper 

"Howell  V.  Dawson  (1884),  1.3  0.  B.  D.  67. 

»  Purkiss  V.  Holland  (1887),  31  Sol.  .1.  702. 

=»  Wright  V.  Redgrave  (1879).  11  Chy.  D.  p.  .33:  Ont.  Rule  1122. 

^'Farley  y.  Pedlar  (1901),  21  Canadian  L.  T.  294. 

=  vSee  Pa.  P.  L.  No.  80  of  1897. 

^^Langton  v.  Horton  (1841),  3  Beav.  464. 
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time.  Where  a  sheriff  temporarily  withdrew^  after  an  order 
had  been  made,  it  was  held  that  the  goods  were  no  longer 
in  custodia  legis,  and  a  landlord  might  distrain,  although 
he  knew  that  interpleader  proceedings  were  pending.^* 

After  an  order  had  been  made  directing  an  issue,  a  sher- 
iff withdrew  from  possession,  because  the  execution  creditor 
failed  to  furnish  the  rent  claimed  by  the  debtor's  landlord. 
The  court,  then  allowed  the  sheriff  an  order  providing  for 
his  costs,  and  discharged  the  order  for  the  trial  of  an  issue.^° 

Part  of  fund  not  in  dispute. — When  a  fund  has  been 
paid  into  court,  and  it  appears  that  one  claimant  claims  the 
whole,  and  the  other  one  half  of  it,  it  is  proper  to  order 
payment  out  of  one  half  to  the  claimant  claiming  the  whole, 
notwithstanding  that  the  claimant  to  one-half  objects,  al- 
leging that  the  other  claimant  owes  him  in  other  niLit- 
ters.  The  object  of  the  interpleader  is  to  determine  the 
rights  of  the  claimants  to  the  fund  which  was  in  the  appli- 
cant's hands,  and  not  for  the  ptirpose  of  having  adjusted 
other  matters  of  account  and  dealings  between  the  claim- 
ants." 

Sheriff's  duty  under  order. — After  an  order  has  been 
made,  the  sheriff  should  always  enquire  whether  the  claim- 
ant proposes  to  give  security  by  bond,  or  to  pay  into  court. 
If  he  elects  to  do  either,  the  sheriff  should  then  ascertain 
whether  the  claimant  desires  the  goods  appraised.  Where 
a  sheriff,  upon  being  asked  to  have  the  goods  appraised, 
failed  to  do  so,  and  then  sold  them  because  security  was 
not  given  within  the  time  limited,  it  was  held  in  an  action 
against  him  that,  having  by  his  neglect  prevented  the  claim- 
ant from  complying  with  the  order,  he  was  estopped  from 
saying  that  the  claimant's  non-compliance  justified  the  sale ; 
and,  that  the  effect  of  the  sheriff's  neglect  was  either  to 
deprive  him  of  his  protection,  or  to  operate  as  a  waiver  of 
the  time  limited  for  giving  security.^^ 

"  Cropper  v.  "Warner  (1883),  1  C.  &  B.  152. 
^'Lawson  v.  Carter,  W.  N.  (1894),  6. 

^'Zilhinan  v.  Zilhman  (1892),  23  Atl.  Rep.  1093;  T.t  Md.  372;  In 
re  Mersey  Dock  Boarcl  (18(13),  11  W.  R.  283. 

="  Black  v.   Reynolds   (1878),  43  TJ.   C.   Q.   B.   398. 


DISPOSITION   OF   SUBJECT   MATTER.  229 

It  is  also  the  slieriff's  duty,  before  proceeding  to  sell, 
to  ascertain  whether  the  payment  has  been  made  by  the 
claimant  into  court,  or  whether  in  the  alternative  he  has 
given  security,  and  if  he  has  done  so,  the  sheriff  should 
then  withdraw  from  possession.^* 

Inventory  of  goods  seized. — It  is  of  considerable  import- 
ance to  the  claimant,  to  know  exactly  what  goods  have 
been  seized.  It  has  been  held  in  England,  however,  that 
the  sheriff  is  not  obliged  to  furnish  a  claimant  with  parti- 
culars of  the  goods  he  has  seized,  because  it  would  be  a 
great  burden  on  him,  and  put  him  in  great  difficulties,  if 
he  were  obliged  to  describe  each  article  he  has  seized  in 
order  to  satisfy  any  one  who  might  come  forward  as  a 
claimant.^' 

In  Ontario,  when  a  sheriff  interpleads  in  the  High  Court, 
and  the  goods  are  not  more  than  $400  in  value,  a  list  of 
them,  and  of  the  value  placed  upon  them,  must  be  set  out 
in  the  sheriff^s  affidavit.'" 

If  an  issue  is  directed,  and  the  claimant  is  allowed  to 
give  security,  the  sheriff  must  of  course  prepare  an  inven- 
tory for  the  purposes  of  appraisement,  and  in  Pennsylvania 
he  is  required  to  file  this  without  being  notified  to  do  so, 
and  without  consulting  the  parties.'^ 

It  is  usually  a  convenient  practice  for  a  sheriff  to  make 
an  inventory  at  an  early  stage,  so  that  he  may  know,  whether 
the  claimant  will  claim  all  of  the  articles  seized,  and  whether 
the  execution  creditor  will  take  an  issae  as  to  the  whole 
of  them. 

Claimant  may  take  goods  on  giving  security. — It  often 
happens,  that,  for  some  reason,  one  claimant  desires  im- 
mediate possession  of  the  subject  matter,  to  continue  pend- 
ing the  trial  of  the  issue.  The  court  will  always  allow  a 
claimant  to  take  the  goods  upon  giving  security  by  bond 

■'"  Black  T.  Keynolds  (1878),  43  V.  C.  Q.  B.  398. 

2»Bauly  V.   Krook   (1891),   65   L    T.   37T. 

™  Close  V.  Exchange  Bank  (1885),  11  Ont.  Pr.  191;  Ont.  Eule 
1125. 

"Conley  v.  Gartner,  8  Lane.  Pa.  201;  Lentz  v.  Witte,  1  T.  & 
H.  Pr.  Pa.  886;  Parmentier  v.  Stewart,  1  T.  &  H.  Pr.  Pa.  886. 


230  THE   LAW   OF   INTERPLEADER. 

with  sureties,  or  by  a  payment  into  court."-  In  sheriff's 
cases  there  is  usually  no  objection  to  this  course,  as  the 
execution  creditor  does  not  want  the  goods,  but  their  value 
in  money.  In  a  stakeholder's  case,  if  the  two  claimants  both 
desire  possession,  the  court  can  direct  the  subject  matter  to 
be  stored. 

If  the  claimant,  is  a  receiver,  it  is  not  necessary  that 
he,  an  officer  of  the  court,  who  has  no  personal  interest  in 
the  matter,  should  bring  money  into  court.  He  will  be 
directed  to  hold  the  goods  subject  to  further  order,  which 
gives  full  protection  to  the  execution   creditor."^ 

Rule  in  Pennsylvania. — In  Pennsylvania  a  more  reason- 
able practice  has  long  prevailed.  If  a  claimant  in  sheriff's 
interpleader  allege  that  he  does  not  derive  title  from  or 
through  the  execution  debtor,  and  is  in  exclusive  possession, 
the  court  will  not  require  security  from  him  other  than  his 
own  bond,^^  but  this  will  only  be  allowed  in  a  clear  case.^' 
The  court  will  permit  the  claimant  to  be  cross-examined,  and 
will  also  permit  counter  affidavits  to  be  filed,^"  but  the 
claimant  is  not  obliged  to  submit  to  examination  before  the 
time  allowed  for  filing  his  bond.^'' 

A  bond  without  security  has  accordingly  been  allowed, 
where  the  claimant  gave  the  debtor  the  goods  as  his  agent 
to  sell  on  commission,^®  where  the  goods  were  purchased 
by  the  claimant  at  a  sheriff's  sale,'*'  where  they  were  pur- 
chased by  him  from  the  debtor's  assignee  for  creditors."""' 
and  where  the  claimant  was  a  municipal  corporation.*^  When 

"=See  Brown  y.  Ludham  (1S43I,  6  JI.  &  G.  17T;  Goodlock  v. 
Cousins  (1897),  1  Q.  B.  558. 

==Pnrkiss  v.  Holland  (1887),  31  Sol.  J.  702. 

=*  Haywood  r.  Ashman  (1871).  8  Phila.  Pa.  235;  Becker  v. 
Miller  (1874),  1  W.  N.  C.  Pa.  83;  Hartman  v.  Schofield  (1S74),  1 
W.  N.  0.  Pa.  I.=i4;  Pa.  Laws  of  ISO".  No.  SO,  s.  5;  Lansdorf  v. 
Bach  (1874),  1  W.  N.  C.  Pa.  147;  Dallet  v.  Bond  (1875),  1  W.  N. 
C.  Pa.  358;  Bupchley  v.  TS'alker,  1  Leg.  Bee.  Pa.  329. 

»=  Bailey   v.   ^■ehmeier   (1877),   f>   AY.   N.   Ca     Pa.   271. 

=°Clymer  v.   Shaw,  11  C.  C.  Pa.  352. 

■■■Stokes  V.  McKinney,  34  AY.   N.  C.  Pn.  ]2S. 

'^Fanlkner  t.  A''oight,  J.  T.  &  I-I.  Pr.  Pa.  905;  Landenberger  %. 
Landenberger  (1883),  40  L.  I.  Pa.  100. 

"Bank  V.  Sharp  (18741,  1  AY.  N.  C.  Pa.  fi. 

"Smith  V.  Stoddart  (1879),  8  A\'.  N.  C.  Pa.  390. 

"  City  y.   Hitner  (1879),  9  AV.  N.  C.  Pa.  .-141. 


DISPOSITION   OF   SUBJECT   MATTER.  231 

a  claimant  has  been  allowed  to  give  his  own  bond,  his  ad- 
ministrator after  his  decease,  will  not  be  required  to  give 
security.*^ 

In  Pennsylvania,  an  assignee  for  creditors  must  give  a 
bond  with  security,''^  so  must  a  firm  claiming  goods  seized 
under  an  execution  against  one  of  the  partners/*  as  well 
as  a  non-resident  claimant,*'  and  a  foreign  corporation.*" 

When  a  claimant  is  a  married  woman  her  husband's  bond 
cannot  be  received,*'  but  where  she  claims  as  administratrix 
of  a  former  husband,  her  second  husband  will  be  accepted 
as  surety  on  the  bond;**  and  if  the  surety  sign  her  bond,  it 
is  not  necessary  that  she  or  her  husband  sign  it.*° 

But,  she  will  be  permitted  to  file  her  own  bond  without 
security,  where  she  makes  affidavit,  that  she  is  the  sole  and 
absolute  owner  of  the  property  levied  on,  and  that  she  has 
not  derived  her  title  from  or  through  her  husband,  and 
shows  affirmatively  her  manner  of  acquiring  title. ^^  A  mar- 
ried woman  will  be  permitted  to  give  her  own  bond  when 
she  is  a  feme  sole  trader.^'-  A  husband  may  sometimes 
give  his  own  bond,  when  he  claims  goods  levied  on  under 
an  execution  against  his  wife.'^  A  married  woman  is  not  a 
proper  surety  to  a  claimant's  bond.^^ 

"Doane  v.   Spanogle   (1881),  12  W.  N  .C.   Pa.  36. 

"  Anderson  v.  Tyndale  (1874),  1  W.  N.  C.  Pa.  Ui. 

"  Vent  V.  Pashley  (1879),  9  W.  N.  C.  Pa.  559. 

*^  Scatehard  v.  Mnfg.  Co.  (1880),  10  W.  N.  C.  Pa.  452. 

■"■  Emerson  v.  Grattan  (1876),  4  W.  N.  C.  Pa.  574. 

'■Jacobs  V.  Wells,  1  T.  &  H.  Pr.  Pa.  906. 

*»Whitesides  v.  Tickers   (1874),  36  L.  I.  Pa.  16. 

"Warder  v.  Davis  (1860),  35  Penn.  St.  74;  Brooks  v.  Hoffman 
<1886),  2  C.  C.  Pa.  55. 

"  Kutschmann  V.  Schloss  (1890),  25  W.  N.  C.  Pa.  358;  Atkinson 
V.  McNaughton  (1891),  27  W.  N.  0.  Pa.  438;  Cherry  v.  Nolan,  47 
L.  I.  Pa.  70;  Grabau  v.  Hirshfield,  12  C.  0.  Pa.  208;  Garrison  v. 
Settle,  12  C.  C.  Pa.  665;  Contra  Barrett  v.  Gross  (1875),  2  W.  N. 
C.  Pa.  324;  Sinclair  v.  Heyer  (1886),  19  W.  N.  C.  Pa.  181;  Senders 
V.  Stauffer.  11  Lane.  Pa.  323. 

"Hahs  V.  Schmeyer  (1877),  6  W.  N.  0.  Pa.  271;  Contra  Nice  v. 
Hing  (1876),  4  W.  N.  C.  Pa.  478. 

=2  Phillips  V.  Quigley  (1881),  38  L.  I.  Pa.  102. 

==  Mullin  V.  Pascoe  (1880),  8  Ont.  Pr.  372.  This  was  a  decision 
before  married  women  were  given  by  statute  the  complete  riglits 
to  property  which  they  now  enjoy. 
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Rule  in  Ontario. — The  practice  in  Ontario,  requires  a 
claimant  to  give  security  to  the  satisfaction  of  some  officer, 
before  being  allowed  to  take  the  subject  matter.  Wothing 
is  said  as  to  the  form  of  the  security,  but  it  is  usual  to  give 
it  in  the  shape  of  a  bond,  with  one  or  more  sureties.  The 
addition  of  another  pe-rson,  is  not  inherent  in  the  meaning 
of  the  term  "  security."  When  the  claimant  is  a  public 
bank,  the  officer  settling  the  security  does  not  need  to  call 
for  affidavits,  in  order  to  satisfy  himself  of  its  substantial 
condition;  and,  following  the  rule,  that  an  absentee  is  not 
required  to  give  security  for  costs,  when  he  is  the  owner  of 
available  tangible  property  within  the  jurisdiction,  the  bond 
of  a  bank  alone  should  in  interpleader  be  accepted  as  suffi- 
cient security.^* 

Form  of  interpleader  bond.  —  An  interpleader  bond, 
under  the  English  practice,  is  usually  a  money  bond,  made 
by  one  claimant  in  favour  of  the  other,  with  two  sureties. 
In  sheriff's  interpleader  it  is  made  in  favour  of  the  execu- 
tion creditor,  although  formerly  it  was  given  to  the  sheriff.^" 
Sometimes  a  claimant  is  allowed  to  give  a  bond  conditioned, 
that  he  will  produce  the  goods  to  the  sheriff,  if  he  fails  in 
the  issue,  and  will  pay  such  damages  to  the  execution  credi- 
tor as  the  latter  shall  sustain  by  reason  of  the  detention 
of  the  goods.^" 

In  Pennsylvania  the  bond  is  to  the  commonwealth,  and 
is  conditioned  that  he  will  maintain  his  title,  or  pay  the  value 
of  the  goods,  and  is  for  the  benefit  of  the  execution  creditor, 
or  any  one  else  who  shall  be  adjudged  entitled  to  the  whole 
or  a  part.'*^ 

Amount  of  bond. — The  amount  of  a  claimant's  bond  in 
sheriff  cases  is  either  in  double  the  value  of  the  goods, 
or  in  double  the  amount   of  the   execution,  whichever  is 

"Ontario  Bank  v.  Merchants  Bank  of  Halifax  (1901),  1  Ont. 
235. 

"■Appelby  v.  Witliall  (1860),  8  Upper  Canada  C.  P.  397. 

"Ashdown  v.  Nash  (1885),  3  Man.  37.  See  also  Balkweil  v. 
Beddome  (18-59),  18  Upper  Canada  Q.  B.  282;  Talcott  v.  Sickle- 
steel   (1861),  21   Upper  Canada  Q.   B.  45. 

"Pa.  P.  L.  No.  80  of  1897. 
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least.'^  In  case  of  a  dispute  the  amount  will  be  settled  by 
the  sherifE's  appraisement/^  which  will  not,  as  a  general 
rule,  be  set  aside  unless  fraud  or  misconduct  is  alleged  on 
the  part  of  the  sheriff  or  his  appraisers.^" 

Unfinished  parts  of  patented  machines  should,  in  fixing 
the  amount  of  the  claimant's  bond,  he  having  no  interest  in 
the  patent,  be  valued  at  what  they  are  worth  in  the  con- 
struction  of   similar  unpatented  machines. '''■ 

The  claimant  is  only  bound  to  give  one  bond,  and  not 
a  bond  for  each  execution,  although  the  sheriff  may  have 
different  executions  under  which  several  creditors  may  be 
entitled  to  share  in  the  fruit  of  the  levy  if  the  claimant 
fails.''^ 

The  bond  given  by  a  claimant  cannot  be  considered  or 
declared  assets  of  a  judgment  debtor."^ 

When  bond  given. — The  interpleader  order  usually  limits 
a  time,  within  which  the  bond  is  to  be  given  by  the  claim- 
ant. In  Pennsylvania,  when  an  issue  has  been  granted,  the 
claimant  must  file  his  bond  within  twelve  days  after  the 
issue  has  been  granted,'*  where  he  neglected  to  give  bond 
for  a  year  and  nine  months,  it  was  held  that  the  claimant 
could  not  be  allowed  an  issue,*^  but  the  court  may  order  the 
goods  to  be  sold,  failing  a  bond,  and  the  proceeds  will  re- 
main in  court  pending  the  trial  of  the  issue. "'' 

Allowance  of  bond. — The  bond  is  settled  before  some 
officer  of  the  court,  named  in  the  order,  in  the  presence  of 
both  claimants.  As  the  applicant  does  not  as  a  rule  attend 
upon  the  settling,  he  should  generally  have  produced  to 

=»Commith  v.  Chapman  (1877),  6  W.  N.  C.  Pa.  15;  Chandler  v. 
Zciglcr  (1880),  10  W.  N.  C.  Pa.  338;  Sharpless  v.  Merriman  (1884), 
2  CheSt.  Pa.  375;  Weldin  v.  Booth,  1  C.  C.  Pa.  169;  Contra  Rinehart 
V.  Bodine,  3  Kulp.  Pa.  85;   Pa.  P.  L.  No.  80  of  1897. 

">  TJsner  v.  Buch,  5  Lane.  Pa.  277;  Pa.  P.  L.  No.  SO  of  1897. 

™Warfel  v.  Bear,  10  Lane.  Pa.  401;  Stauffer  v.  Souder,  11 
Lane.   Pa.   323. 

"Weldin  v.  Booth.  1  C.  C.  Pa.  169. 

"=  Richardson  v.  Brunswiek  (1880),  10  W.  N.  C.  Pa.  81;  Rinehart 
T.  Bodine,  3  Kulp.  Pa.   85;   Pa.   P.   L.  No.  80  of  1897. 

'^  MeNider  v.  Baker  (1864),  10  Tipper  Canada  L.  J.  O  .S.  193. 

"Conley  v.  Gartner,  8  Lane.  Pa.  201. 

«'Wolf  V.   Wolf  (1882),  1  Del.  Pa.  380. 

"Pa.   Statute  (1897),  No.  80,   see.  12. 
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him  some  official  notice  that  the  security  has  been  allowed. 
Where  a  sheriff  withdrew  upon  receiving  information  from 
the  claimant,  that  security  had  been  given,  although  the 
claimant  had  been  guilty  of  deceit  in  getting  the  sureties 
approved,  the  sheriff  was  held  justified."^ 

Title  to  goods  when  bond  given. — A  claimant  upon  giving 
a  forthcoming  bond,  acquires  a  right  of  possession,  which 
includes  a  right  of  removal,  until  the  issue  is  determined 
against  him,  when  his  right  of  possession  ceases.  His  cxis- 
tody  is  substituted  for  that  of  the  sheriii.  The  property  is 
not  withdravra.  from  the  custody  of  the  law,  but  is  still  sub- 
ject to  the  lien  of  the  execution.  In  the  hands  of  the  claim- 
ant, under  the  bond  for  its  delivery  to  the  sheriff,  the  pro- 
perty is  as  free  from  the  reach  of  other  processes,  as  it 
would  have  been  in  the  hands  of  the  sheriff."^ 

The  goods  cannot  be  levied  upon  and  sold  under  a  sub- 
sequent execution,  because,  if  taken  from  the  claimant,  he 
would  be  deprived  of  the  power  to  deliver  them  in  con- 
formity with  the  condition  of  his  bond;'^°  nor  can  the  ex- 
ecution creditor  issue  another  writ  and  levy  upon  the  same 
stock  of  goods.'"  The  goods  in  the  claimant's  possession 
may  still  be  destrained  for  rent,'^  and  though  the  landlord 
joins  in  the  bond,  that  the  goods  will  be  forthcoming,  it 
will  not  prejudice  his  claim  for  rent.'^ 

Nor  does  the  payment  of  a  deposit  into  court  transfer 
the  property  in  the  goods  to  the  claimant.     It  does  not  give 

"'Darby  v.  Waterlow  (1868),  L.  E.  3  C.  P.  453. 

»«Hagan  v.  Lucas  (j8of.),  10  Pet.  U.  S.  400;  Seeley  v.  Garcy 
(1885),  109  Pa.  St.  301;  Hildebrand  v.  Smith,  8  Lane.  Pa.  179; 
Passavant  v.  Gummey  (1891),  32  W.  N.  C.  Pa.  217;  Johnston  v. 
Minor,  T.  &  H.  Pr.  Pa.  Sec.  1143.  As  to  a  claimant's  pcisition, 
when  he  gives  bonds  to  different  execution  creditors,  see  Collins  v. 
Schlichter  (1876).   11  Phila.  Pa.  S49. 

"'McLemore  y.  Benbow  (1851),  19  Ala.  70;  Ward  v.  Whitney 
(1878),  7  W.  N.  C.  Pa.  95;  Ware  v.  Deacon,  7  C.  0.  Pa.  368; 
Contra  Battersby  v.  Haubert  (1878),  8  W.  N.  C.  Pa.  94. 

™  Shier  v.  Hettle  (1874),  1  W.  N.  C.  Pa.  6;  Nealon  v.  Flynn,  1 
Kulp.  Pa.  149;  Contra  Taylor  v.  Bonaffon  (18851,  17  W.  N.  C.  Pa. 
425;  Dempsey  v.  Caspar  (1854),  1  Ont.  Pr.  189. 

"Gilliam  v.  Tobias  (187.5),  11  Phila.  Pa.  313. 

"Brown  v.   Ruttan  (1850),  7  Vpper  Canada  Q.  B.  p.  99. 
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Dim  a  title  to  the  goods,  if  it  is  sliown  in  tlie  issue  that  he 
had  no  title  at  the  time  of  the  seizure."" 

Where  a  claimant  deposited  the  value  of  the  goods  to 
abide  the  issue,  but  failed  to  establish  his  claim,  and  the 
money  \ras  paid  out  to  the  execution  creditor  in  part  satis- 
faction, it  was  held  that  the  creditor  was  not  entitled  to  seize 
the  goods  a  second  time,  for  by  taking  the  money  out  of 
court,  he  had  estopped  himself  from  thereafter  disputing, 
that  as  against  himself  the  claimant  was  the  owner.''*  But 
the  goods  remain  subject  to  seizure  under  the  execution  of 
another  creditor,  and  when  seized,  and  another  interpleader 
application  is  made,  the  claimant  will  be  ordered  to  pay  into 
court  a  second  time,  the  valuo  of  the  goods  to  abide  the 
result  of  the  second  issue. ''^ 

Pending  the  trial  of  an  interpleader  issue  the  execution 
creditor  has  no  right  to  the  immediate  return  of  "the  writ. 
Any  retiTin  which  the  sheriff  could  make  would  be  of  no  use 
to  the  execution  plaintiff."*  Under  an  order,  the  claimant 
paid  £20  into  court,  and  the  sheriff  withdraw  from  pos- 
session. It  appearing,  that  the  plaintiff's  execution  was  for 
£446,  it  was  held  that  the  interpleader  proceedings  did 
not  operate  as  a  stay  of  execution  as  to  the  whole  debt.'" 

But,  where  goods  are  taken  in  execution,  sufficient  to 
answer  the  judgment,  and  are  claimed  by  a  third  party  be- 
fore the  sheriff  has  made  a  return,  although  he  may  have 
seized  and  sold,  and  an  interpleader  summons  has  been 
taken  out  and  is  pending,  the  judgment  creditor  is  not  in  a 
position  to  issue  another  exectition  for  the  amount  of  his 
judgment  debt,  nor  is  he  entitled  to  serve  a  bankruptcy, 
notice  on  the  judgment  debtor.''^ 

"Haddow  v.  Morton  (1894),  1  Q.  B.  95  &  565;  9  Reports  205; 
Kotchie  v.  The   Golden  Sovereigns  (1898)  2  Q.  B.  164. 
'*Hadc!ow  v.  Morton  (1894),  1  Q.  B.  95  &  565. 
"Kotchie  v.  The  Golden   Sovereigns  (1898),  2  Q.   B.  164. 
™  Ex  parte  Ford     (1886),  18  Q.  B.  D.  369;  Angell  v.  Baddeley 
(1877),  3  Ex.  D.  49.     See  ante  p.  200. 
'■Re  Bates  (1887),  57  L.  T.  417. 
™  In  re  Follows  (1895),  2  Q.   B.  521. 
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If  bond  becomes  worthless. — When  the  claimant  takes 
the  goods  upon  giving  security,  and  they  afterwards  dis- 
appear, and  before  the  issue  is  tried  the  claimant  and  his 
sureties  become  insolvent,  it  has  been  held  on  appeal  in 
Ontario,  that  the  claimant  cannot  be  obliged  to  furnish 
fresh  security  as  a  condition  of  being  allowed  to  prosecute 
his  claim.  The  security  has  nothing  to  do  with  the  deter- 
mination of  the  rights,  but  with  an  entirely  different  mat- 
ter, namely,  the  preservation  of  the  property  pending  the 
litigation.  Upon  a  further  appeal,  the  Ontario  Court  of 
Appeal  was  equally  divided,  but  agreed  that  if  the  goods 
were  still  in  the  possession  of  the  claimant,  the  sherifi: 
might  be  ordered  to  take  them." 

When  goods  disappear. — ^^'hen  a  sheriU  is  directed  to 
withdraw  in  favour  of  the  claimant,  and  the  execution  credi- 
tor upon'  appeal  shows  that  such  order  is  wrong,  and  that 
an  issue  should  have  been  directed,  and  the  goods  have  in 
the  meantime  disappeared,  the  court  will  order  the  parties 
to  try  an  issue,  if  they  can  agree  upon  one,  to  settle  the 
question  of  costs,  or  if  they  cannot  agree  upon  an  issue, 
will  leave  it  open  for  the  execution  creditor  to  seize  again.*" 

The  applicant's  costs  and  charges. — As  will  be  seen  in 
the  chapter  on  costs,  the  applicant  has  a  lien  on  the  subject 
matter  for  his  costs  and  charges.  If  he  sells  under  the 
order  of  the  court,  he  deducts  these  before  paying  the  pro- 
ceeds into  court.  If  a  claimant  is  to  have  the  goods  upon 
giving  security,  he  must  first  pay  these  costs  and  charges 
to  the  applicant,  before  the  goods  jiass  out  of  the  latter's 
possession. ^^ 

In  sheriff's  cases,  the  usual  practice  gives  the  sheriff  a 
lien  only  for  his  possession  expenses  from  the  date  of  the 
order.  These  are  his  actual  disbursements  in  carrying  out 
the  direction  of  the  court,  and  the  subsec[uent  success  of  the 
claimant  will  not  justify  an  order  upon  the  sheriff  to  refund 
these  expenses  to  the  claimant,  if  the  latter  succeeds  he 

"Hogaboom  v.   Gillies   (1804).   16  Ont.   Pr.   96  &  260. 
^  Rondot  V.  Monet.ary  Times  (1899),  19  Out.  Pr.  23. 
"'  See   Chapter   XIII. 
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can  recover  them  from  the  execution  creditor  in  a  sum- 
mary way,  as  one  of  the  questions  reserved  to  be  ultimately 
disposed  of.*^ 

When  the  claimants  settle. — The  court  will  order  the 
money  brought  in,  to  be  paid  to  a  person  having  authority 
from  all  the  claimants  to  receive  it,  as  to  an  attorney  or 
solicitor  acting  for  them  all.***  After  an  order  is  made,  if 
the  solicitors  for  the  claimant  and  the  execution  creditor 
vary  its  terms,  a  sheriff  is  justified  in  acting  upon  their  in- 
structions, and  may  pay  over  part  of  the  subject  matter  to 
one  of  the  parties.^'' 

When  one  claimant  abandons. — It  has  been  said,  that  if 
one  claimant  abandon,  or  his  interest  otherwise  cease,  the 
other  cannot  take  the  goods  as  a  matter  of  course  with- 
out showing  some  title  to  them.  Thus,  where  an  ex- 
ecution creditor  abandoned,  after  an  order  had  been  made 
and  a  bond  filed  by  the  claimant,  it  was  held,  that  before 
the  claimant  could  have  possession  he  must  give  proof  of 
his  title,  and  that  the  mere  fact  that  he  had  given  a  bond 
was  not  sufficient  to  enable  him  to  recover.*'  So,  when 
one  claimant  dies,  the  other  cannot  have  the  fund  merely 
because  he  is  the  only  claimant  left,  he  must  give  proof. ^^ 
And  if  the  execution  debt  becomes  satisfied  under  other 
process,  after  an  interpleader  order  has  been  made,  the 
order  will  not  be  vacated,  if  there  be  unsatisfied  wages 
claims  filed,  the  wages  claimants  having  a  right  to  con- 
tinue the  issue.*'  If  one  claimant  fail  to  appear,  payment 
to  the  other  will  be  conditional  upon  the  claimant  indem- 
nifying the  applicpnt,  if  the  document  under  which  the 
money  is  claimed  is  not  forthcoming.** 

==Beid  V.  Murphy  (1887),  12  Ont.  Pr.  338;  Appelby  v.  Withall 
(1860),  8  Upper  Canada  C.  P.  397;  Contra  Ontario  Bank  v.  Revell 
(1886),  11  Ont.  Pr.  249. 

==  Powell  V.  Sonnet  (1826),  3  Kuss.  556. 

"  Hackett  v.  Bible  (1888),  24  Upper  Canada  Ij.  J.  250. 

'^Passavant  v.  Gnmmey  (1891),  32  W.  N.  C.  Pa.  217. 

*=  Pillow  V.  Aldridge  (1843),  4  Hump.  Ten.  287. 

"  Riley  v.  Kolling,  7  C.   C.  Pa.   193. 

"  M'Elheran  v.  London  (1886),  11  Ont.  Pr.  181;  see  also  Knight 
V.  Yarborough  (1846),  7  S.  &  M.  (Miss.)  179. 
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Sheriff  always  entitled  to  an  order. — Where  an  inter- 
pleader order  directed  a  sheriff  to  withdraw,  upon  being 
paid  a  certain  sum  by  the  claimant,  and  that  the  sum  should 
abide  the  order  of  the  court,  and  that  no  action  should  be 
brought  against  the  sheriff;  before  any  further  step  was 
taken  the  execution  creditor  gave  up  his  claim,  and  an  6rder 
was  made  declaring  that  the  goods  were  the  goods  of  the 
claimant.  It  was  held,  that  such  an  order  was  not  equiva- 
lent to  an  order  for  payment  of  the  money  by  the  sheriff. 
He  is  entitled  to  a  specific  order  to  pay  the  money  out. 
"Where  an  issue  is  settled  before  trial,  there  still  remains 
the  administrative  process,  to  the  carrying  out  of  which 
the  determination  of  the  issue  is  a  preliminary  step,  and  the 
sheriff  still  holds  the  money  under  the  order  of  the  court, 
until  an  order  shall  direct  him  how  he  is  to  dispose  of  it. '  If 
the  matter  were  otherwise,  the  sheriff  would  be  placed  in  a 
position  of  great  difficulty,  in  having  to  determine  whether 
the  parties  had  agreed  on  the  matter,  and  whether  such  pro- 
ceedings taken  behind  his  back,  had  concluded  it.  Xo  such 
duty  is  cast  on  him,  and  he  is  entitled  to  wait  until  he  gets 
aii  order  which  relieves  him  irom  all  responsibility.'''' 

Eight  of  successful  claimant. — Upon  the  determination 
of  the  issue  the  successful  party  is  entitled  to  the  subject 
matter  which  was  in  dispute.""  If  money  has  been  paid 
into  court,  the  prevailing  party  cannot  take  it  out  be- 
fore judgment  has  been  signed."'  Under  the  English  prac- 
tice, the  court  or  judge  who  tries  the  issue  may  make  an 
order  for  payment  out  or  delivery  over  to  the  successful 
claimant."^ 

Where  a  claimant,  in  a  sheriff's  case,  claimed  nil  the 
goods  seized,  and  paid  into  court  the  amount  of  the  execu- 
tion, and  it  turned  out  at  the  trial  that  the  larger  part  be- 
longed to  him,  and  the  balance  not  to  the.  debtor,  but  to 

"Discount  Banldng  Coy.  of  England  v.  Lambarde  (1S93),  12  Q. 
B.  329. 

".Johnson  v.  Jlaxev  (18G9),  43  Ala.  521;  JIcElrov  v.  Baer  (ISS(i). 
33   Daly   X.   Y.   442. 

"Cooper  V.   Lead  Smelting  Co.   (1833).  1  Dowl  728. 

"=  Bag.  Order  I>VII.  r.  13;  Ont.  Rule  1114;  for  the  former  prac- 
tice see  Marks  v.  Ridgway  (1847),  1  Wels.  H.  &   G.  8. 
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other  parties,  the  claimant  was  held  entitled  to  a  verdict, 
and  to  have  all  the  money  paid  out  of  court  to  him.^' 

When  the  issue,  in  a  sheriff's  interpleader,  is  ended  by  a 
judgment  against  the  execution  creditor,  and  a  declaration 
that  the  property  belongs  to  the  claimant,  the  sheriff  is 
bound  to  deliver  it,  if  still  in  his  possession,  to  the  claim- 
ant; and,  if,  as  between  the  claimant  and  the  execution 
debtor,  the  latter  is  entitled  to  possession,  he  must  sue  the 
claimant  if  he  desires  the  property.'* 

If  an  execution  creditor  abandon  the  issue,  in  Penn- 
sylvania, the  sheriff  remains  in  possession  for  48  hours,  so 
that  the  claimant  may  take  proceedings  to  recover-'^ 

When  an  execution  creditor. — After  judgment  in  favour 
of  an  execution  creditor,  whether  obtained  by  default  or 
otherwise,  the  sheriff  proceeds  to  sell  the  goods,  when  they 
are  still  in  his  possession,  or  when  they  come  back  to  him 
under  a  forthcoming  bond.""  He  may  sell,  although  the 
goods  have  passed  into  the  hands  of  a  vendee  of  the  claim- 
ant."' In  New  South  Wales,  it  has  been  said  to  be  doubt- 
ful, whether  it  is  necessary  that  an  order  should  be  obtained 
directing  the  sheriff  to  sell,  although  such  is  the  practice 
there.'* 

Satisfaction  of  bond. — The  exigencies  of  a  forthcoming 
bond  are  satisfied  by  the  production  .of  the  same  goods  as 
were  claimed,'"  although  some  of  them  may  be  depreciated, 
if  without  the  fault  of  the  claimant/  but  the  bond  will  be 
broken,  if  all  are  not  forthcoming.^  A  claimant  who  is  non- 
suited, for  failure  to  appear  at  the  trial,  must  produce  the 
goods  or  his  bond  will  be  broken.''  It  is -no  defence  to  an 
action  on  the  bond,  that  the  claimant  has  been  obliged  to 

"'Plummer  v.  Price   (1879),   39  L.   T.   N.   S.   657. 
»*  Commonwealth  v.  Walter  (1900),  195  Pa.  St.  446. 
""Pa.   P.   L.   No.   80  of   1897. 

"  Caven  v.  Cole  (1878),  35  L.  I.  Pa.  402;  Jlense  v.  Wiley  (1882), 
100  Pena.   St.  617;  Conley  v.  Gartner.  8  Lane.  Pa.  20. 
""  Bain  v.  Lyle  (1871).  68  Penn.  St.  60. 
»»  Burns  v.  Dalzell  (1887),  4  N.  S.  Wales  W.  N.  81. 
"  Whitesides   v.   Bordman   (1882),   29  L.   I.   Pa.   347. 
^  Bain  v.  Lyle  (1871),  68  Penn.   St.  60. 
=  Hill  V.  Robinson   (1863),  44  Penn.   St.  380. 
'Brenzier  v.  Cahill   (1877),   6  W.  N.   C.  Pa.  147. 
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deliver  the  goods  to  the  debtor's  assignee  in  bankruptcj'", 
nor  that  the  claimant  arranged  that  the  goods  should  be 
sold  and  the  proceeds  stand  in  their  place,  as  that  merely 
fixes  the  amount  of  the  damages.*  Kor  is  it  a  defence,  that 
when  the  issue  came  on  for  trial  the  parties  agreed  to  with- 
draw a  juror.''  The  measure  of  damages  is  the  value  of 
the  goods  which  should  have  been  forthcoming,  and  not 
the  amount  of  the  execution." 

If  a  money  bond  has  been  given,  the  successful  claimant 
will  not  concern  himself  about  the  goods,  but  will  take  the 
bond  out  of  court  and  institute  proceedings  upon  it. 

Where  the  goods  of  a  debtor  were  seized  under  several 
executions,  and  the  debtor  subsequently  becoming  bankrupt, 
and  his  assignee  claiming  the  goods,  an  interpleader  order 
was  made,  under  which  the  goods  were  sold  and  the  proceeds 
paid  into  court  to  abide  the  event  of  the  issue.  In  the 
result,  four  of  the  executions  wdiich  stood  first  in  order  of 
priority  were  set  aside.  It  was  held,  that  the  right  of  the 
assignee  to  the  proceeds  paid  into  court  was  subservient  to 
that  of  the  subsequent  execution  creditors,  whose  judgments 
had  not  been  impeached.^ 

Claimants  who  participate. — Of  the  claimants  brought 
before  the  court,  only  those  can  share  in  the  subject  matter 
who  take  part  in  the  contest  and  are  successful.  A  claimant 
who  does  not  take  an  issue,  cannot  afterwards  participate 
in  the  fund  with  the  execution  creditors  who  have  success- 
fully contested  the  claim.* 

Execution  creditors  in  Ontario. — In  Ontario,  where  all 
execution  creditors  placing  writs  in  a  sheriff's  hands  up  to 
within  thirty  days  after  a  sale,  share  equally  in  the  pro- 
ceeds, it  is  specially  provided,  that  the  court  may  exclude 
.any  creditor  who  refuses  to  join  in  contesting  the  adverse 
claim,  from  any  benefit  to  be  derived  from  the  contest;  and 
that  only  those  creditors  joining  and  agreeing  to  contribute 

•Davis  v.   Fouche   (1881),   38  L.   I.   Pa.   186. 
"Williams   v.    Grav    (1850),   19   L.   J.    C.   P.   382. 
» Bryne  v.  Hayden  (1889>,  23  W.  N.  0.  Pa.  306. 
'  Goldschmidt  v.  Hamlet   (1843),   6  Scott  N.   R.  962. 
»  Martin  v.  Lofland  (1848),  10  Smed.  &  JI.  Miss.  317. 
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to  the  expense  of  contesting  the  adverse  claun  shall  be  en- 
titled to  share  in  the  benefit.  An  adverse  claim  being  de- 
fined as  a.  claim  to  contest  which  an  interpleader  issue  is 
directed.  Upon  the  determination  of  the  issue,  if  the 
claimant  fails,  the  moneys  are  divided  by  the  sheriff  among 
the  creditors  who  joined  in  the  contest.^ 

When  each  claimant  has  an  interest. — The  court  will 
distribute  the  fund  so  as  to  do  complete  equity  between 
the  claimants,  and  having  the  fund  under  its  control  may 
fasten  upon  it,  either  in  whole  or  in  part,  any  equitable  lien 
or  trust  which  one  of  the  parties  may  have  established, 
though  the  legal  title  is  in  the  other.  The  court  is  not 
bound  to  award  it  wholly  to  him  who  has  the  legal  title, 
but  may  so  shape  its  decree,  and  distribute  the  fund  as  to 
work  complete  justice  between  the  claimants.^"  Although 
the  court  may  disapprove  of  the  means  by  which  the  fund 
has  been  accumulated,  it  must  dispose  of  it,  and,  in  doing 
so,  will  require  an  honourable  settlement  between  the 
claimants.^'- 

Neither  claimant  entitled.  —  It  may  sometimes  •  appear, 
upon  the  trial,  that  neither  of  the  claimants  is  entitled,  in 
which  case  the  matter  may  be  remanded  until  the  rightful 
party  is  brought  in.^^ 

Time  for  distribution. — The  court  will  not  allow  one 
claimant,  who  has  established  his  claim  to  a  part  of  the  fund, 
to  have  payment  out  until,  the  whole  matter  can  come  up 
on  further  directions,  unless  it  is  quite  clear,  that  no  part 
of  what  is  so  claimed  will  be  required  for  costs. ^^ 

Interpleader  refused. — If  money  has  been  paid  into  court, 
and  in  the  end  relief  by  way  of  interpleader  is  refused,  the 

»  Out.  Rule  1113;  E.  S.  Ont.  (1897),  c.  78,  s.  4.  For  decisions 
before  1893  and  which  are  not  now  applicable  see:  Levy  v.  Davies 
(1886),  12  Ont.  Pr.  93;  Reid  v.  Gowans  (1886),  13  Ont.  App.  50; 
Bank  of  Hamilton  v.  JlQrrpli  (1888),  15  Ont.  App.  500;  Wait  v. 
Sager  (1891),  14  Ont.  Pr.  347. 

'°  WhitQey  v.  Cowan  (1878),  55  Miss.  626. 

"  Gilmore  v.  Develin  (1880).  4  Mac  A.  D.  C.  306. 

«  Keener  v.  Grand  Lo^ge  A.  O.  V.  W.  (1889),  38  Mo.  App.  543. 

'=  Bruce  v.   Elwin  (1851),  9  Hare  294. 

M.L.I.  16 
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applicant  is  entitled  to  have  the  fund  returned  to  him  with- 
out any  deduction  of  costs.^*  If  a  sheriff's  application  be 
discharged,  he  will  still  have  the  goods  levied  upon  to  be 
disposed  of  under  the  best  advice  he  can  obtain.'^^ 

If  applicant  withhold  goods. — After  an  issue  has  been 
decided  in  a  claimant's  favour,  if  a  sheriff  improperly  with- 
hold goods,  he  will  give  a  new  cause  of  acticn  against 
himself.  Where  a  "sherilf  was  unable  to  sell  goods  under 
the  interpleader  order,  and  they  remained  in  his  hands 
until  after  the  issue  had  been  decided,  it  was  held  no  part 
of  his  duty,  without  tender  of  his  costs  of  so  doing,  to 
restore  the  goods  to  the  custody  of  the  claimant,  in  the 
same  state  as  they  were  at  the  time  of  seizure.'^" 

Pending  an  appeal. — Pending  any  appeal  which  the  un- 
successful claimant  is  entitled  to  bring,  money  in  court  will 
not  be  paid  out,  nor  the  subject  matter  of  the  litigation 
handed  over  to  the  so  far  successful  claimant.  As  the 
subject  matter  stands  to  abide  further  order,  payment  or 
delivery  is  discretionary,  and  will  not  be  made  pending  an 
appeal.^''  But  it  may  be,  upon  the  condition,  that  the  ap- 
pellant give  security  for  the  difference  between  the  legal 
rate  of  interest  and  that  allowed  by  the  court. ^^ 

An  appellant,  however,  invoking  the  discretion  of  the 
court  must  prosecute  his  appeal  with  reasonable  diligence.'-' 
Where  an  appellant  had  obtained  a  stay  of  proceedings  upon 
giving  security,  but  was  dilatory  in  bringing  his  appeal  on, 
the  claimant  was  granted  an  order  with  costs  rescinding 
the  former  order,  and  directing  the  fund  to  be  paid  out 
to  hiin.^o 

"  M'Kiernan  v.  Kernan  (1845),  8  Ir.  Eq.  R.  143;  Doyle  v. 
Duuioncel  (1847),  11  Ir.  Eq.  R.  342  &  517.    But  see  ante  p.  7i. 

1=  See  Gray  v.  Krugerman,  4  C.  C.  Pa.  290. 

""McCoUum  V.  Kerr  (1862),  8  Upper  Canada  L.  J.  O.  S.  71. 

"  King  V.  Birch  (1845),  7  Q.  B.  669;  Robinson  t.  Tucker  (1884). 
14  Q.  B.  D.  p.  374;  King  v.  Duncan  (1881),  9  Out.  Pr.  61;  McElroy 
v.  Baer  (1886),  13  Daly  N.  Y.  442. 

"McDonald  v.  Worthington   (1881),  8  Out.   Pr.   5.54. 

^^  Greene  v.   Letterkenny  (1868),   3  Ir.   R.   C.   L.   160. 

™  McMaster  v.  Coventry,  Ont.  Ct.  of  Appeal,  Feby.,  1894, 
Maclennan,    J.A.,   unreported. 
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The  usual  form  of  interpleader  bond  is  conditioned,  that 
the  claimant  will  pay,  etc.,  if,  upon  the  trial  or  other  de- 
termination of  the  issue,  the  verdict  or  other  determination 
is  against  him.  An  appeal  being  a  step  in  the  original 
cause  or  matter,  it  would  seem  that  the  interpleader  bond, 
or  subject  matter,  should  remain  in  court  until  the  last 
appeal  or  final  end  of  the  litigation. ^^ 

"Where  an  order  had  been  made  for  payment  out  of  court 
to  a  claimaat,  the  court  refused  to  stay  the  order,  although 
a  creditor's  suit  was  pending  against  the  claimant  in  which 
an  injunction  had  been  granted,  but  had  not  been  served  on 
the  officer  of  the  court. ^^ 

When  wife  claims  as  doweress. — Upon  the  trial  of  an 
interpleader  issue,  it  appeared  that  a  married  woman 
claimed  the  goods  as  security  for  any  loss  she  might  sus- 
tain by  reason  of  barring  her  dower.  Having  succeeded  at 
the  trial,  and  her  husband  being  alive,  the  money  was  or- 
dered to  remain  in  court,  to  be  paid  to  her  if  she  survived 
her  husband.^' 

"Xapier  v.  Hughes  (1882),  9  Ont.  Pr.  KU;  Xutional  lus.  Coy. 
V.     E>'1  son    (IRRM.    9  Ont.   Pr.  202. 

==  Smith  V.  Clinch  (1842),  2  Dowl  N.  S.  48.  See  also  Wilson  ,. 
Wilson   (1878),   7  Ont.   Pr.   407. 

■"  Morris  v.  Martin  (1890),  26  Upper  Canada  L.  J.  41.3. 


CHAPTER   X. 

IS    AN   INTEEPLEADEE   PEOCEEDING   AN    ACTION  ? 

What  is  an  interpleader  proceeding?. — The  question  has 
often  been  asked  in  statutory  interpleader — Is  an  inter- 
pleader proceeding  "  an  action "  or  "  a  proceeding  in  an 
action  ?" — but  the  judicial  deliverances  upon  this  apparently 
simple  matter  are  many  and  conflicting.  Closely  related 
is  the  further  question,  which  applies  to  interpleader  gen- 
erally— Is  the  order  or  judgment  which  is  made  in  inter- 
pleader to  be  regarded  as  final  or  interlocutory  ? — and  the 
decisions  upon  this  are  also  in  some  degree  confusing. 

Chronological  list  of  decisions. — The  following  para- 
graphs contain  in  chronological  order  the  views  which  have 
been  expressed  by  the  Courts  upon  the  above  questions  and 
upon  some  kindred  matters. 

In  1S23  in  New  York — The  decree  obtained  by  the  plain- 
tifF  upon  a  bill  of  interpleader  is  looked  upon  as  final,  so  far 
as  he  is  concerned,  and  not  interlocutory.'- 

In  1841  in  England — A  feigned  issue  cannot  be  con- 
sidered as  within  the  term  "action:"  the  Interpleader  Act 
speaks  of  an  issue  and  an  action  as  two  different  things.^ 

In  18Ji-5  in  England — In  effect,  the  feigned  issue  and  the 
judgment  thereon,  is  no  more  than  an  interlocutory  pro- 
ceeding in  another  suit,  in  the  nature  of  an  interlocutory 
judgment,  wherein  the  court  is  subsequently  to  act  in  dis- 
pensing the  rights  of  the  parties.  It  was  held,  therefore, 
that  a  writ  of  error  would  not  lie  from  the  trial  of  an  inter- 
pleader issue. ^ 

1  Atkinson  v.  Manks  (1823),  1  Cow.  N.  Y.  691. 

=  Lott  V.   Melville  (1841),  9  Dowl.  822. 

'  King  V.  Simmonds  (1845),  7  Q.  B.  at  p.  311. 
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In  1859  in  England — The  language,  "  upon  the  trial  of 
any  cause,"  applies  to  an  interpleader  cause.  The  mischief 
to  be  remedied  is  just  as  great,  for  most  important  rights 
may  be  decided  in  an  interpleader  cause.  "  Upon  the  trial 
of  any  cause  "  is  upon  the  trial  of  any  cause  which  can  come 
legitimately  before  a  court.  It  was  decided,  therefore,  in 
a  sheriff's  case,  that  an  appeal  lay  from  the  trial  of  an  in- 
terpleader issue,* 

In  1860  in  Upper  Canada — Following  the  practice  in 
England,  an  appeal  lies  from  the  judgment  of  an  interpleader 
issue,  as  the  term  "  cause  "  covers  an  interpleader  cause.' 

In  1862  in  England — Erie,  C.J.,  said: — "I  do  not  see 
why  the  word  '  cause '  should  not  embrace  an  interpleader 
issue.  The  importance  of  learning  the  truth  is  just  as 
great,  in  an  interpleader,  as  in  any  other  cause.  There  are 
two  parties,  and  there  is  a  matter  in  dispute.  It  was  there- 
fore held  that  interrogatories  might  be  delivered  in  an  inter- 
pleader issue." 

In  186Ji.  in  Upper  Canada — Though  possessing  many  of 
the  characteristics  of  an  action,  an  interpleader  proceeding 
is  not  strictly  a  suit  in  the  eye  of  the  law.  It  was  decided, 
therefore,  that  an  order  to  rescind  the  issue  must  be  made 
in  the  original  cause.'' 

In  1872  in  Maryland — A  decree  passed  upon  a  bill  of 
interpleader,  before  answers  are  filed,  requiring  the  fund 
to  be  paid  into  court,  and  enjoining  the  defendants  from 
further  proceedings  and  requiring  them  to  interplead,  is 
interlocutory  and  settles  the  right  of  no  party,  and  is  at  all 
times,  before  a  final  decree,  subject  to  revision  and  altera- 
tion, being  merely  ancillary  to  further  proceedings.' 

In  1873  in  Ohio — It  was  not  intended  by  the  substitu- 
tion of  a  third  party  for  the  defendant  interpleading,  to 

*  Withers  v.  Parker  (1859),  4  H.  &  N.  p.  814,  Erie,  J. 

=  Wilson  V.  Kerr  (1860),  18  U.  C.  Q.  B.  470;  Feehan  t.  Bank 
of  Toronto  (1860),  10  n.    C."    C.    P.    32. 

»  White  V.  Watts  (1862),  12  C.  B.  N.   S.  p.  271. 

'  Salter  v.  McLeod  (1864),  10  U.  C.  L.  J.  O.  S.  299. 

'Barth  v.  Eosenfeld  (1872),  36  Md.  604;  followed  in  Heald  v. 
Rhind  (1897),  86  Md.  320. 
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change  the  nature  of  the  ease  from  a  civil  action  to  a  statu- 
tory special  proceeding,  and  thereby  to  deprive  the  partic? 
of  the  rights  incident  to  a  trial  in  a  civil  action.  The 
action  remains  though  the  parties  be  changed.  The  issues 
to  be  tried,  remain  essentially  the  same,  as  they  would  have 
been  had  there  been  no  change  of  parties  to  the  record,  and 
the  plaintiff  cannot  be  deprived  by  the  change  of  defendants 
of  the  rights  of  a  party  to  a  civil  action,  merely  because 
he  is  forced  to  contend  -with  a  new  and  perhaps  more 
formidable  antagonist." 

In  ISm  in  Ontario — An  interpleader  proceeding  is  a 
proceeding  which  comes  within  the  meaning  of  the  words 
'•'  an  action  at  law,"  and  therefore  a  party  to  an  issue  may 
be  examined  for  discovery.'^" 

In  1877  in  England — A  judgment  on  the  trial  of  an 
issue  is  an  interlocutory  one.  Eule  2  of  Order  I.  provides, 
with  respect  to  interpleader,  that  the  procedure  and  prac- 
tice now  used  by  courts  of  common  law,  under  the  Inter- 
pleader Act,  shall  apply  to  all  actions  and  all  the  divisions 
of  the  High  Court,  and  the  application  by  a  defendant  shall 
be  made  at  any  time  after  being  served  with  a  writ  of  sum- 
mons, and  before  delivering  a  defence.  Under  the  Inter- 
pleader Act,  the  process  of  interpleader  may  be  carried  out, 
either  by  making  the  claimant  defendant  ia  the  action  in 
which  the  application  for  an  interpleader  order  is  made,  or 
in  some  other  action,  or  by  the  more  common  process  of  a 
feigned  issue.  If  the  last  mode  is  adopted,  the  interpleader 
issue  becomes  a  process  ancillary  to  the  original  action, 
which  is  still  kept  alive  for  the  purpose  of  enabling  the 
Judge  seized  of  the  matter,  after  judgment  has  been  given 
upon  the  interpleader  issue,  to  finally  adjust  the  rights  of  all 
parties,  and  to  settle  all  outstanding  questions  of  costs. 
iUthough  it  is  true  that  interpleader  issues  partake  in  some 
measure  of  the  character  of  actions,  and  that  the  findings 
upon  them  do  substantially  determine  the  questions  between 
the  parties  to  such  issues,  yet  still  they  are  not,  strictly 

"Maginnis  v.   Schwab  (1873),  24  Ohio   St.   342. 

"  Canada  Permanent  L.  &  S.  Co.  v.  Forest  (1874),  6  Ont.  Pr.  254. 
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speaking,  actions,  but  are  more  analogous  to  inquiries 
directed  in  the  course  of  actions.  It  is  to  be  observed,  that 
.it  is  only  by  the  final  order  made  in  the  action,  out  of  which 
the  interpleader  springs,  that  the  directions  necssary  to 
terminate  all  the  questions,  even  between  the  parties  to 
the  issue,  are  finally  given.  The  determination  upon  the 
issue  is  a  condition  precedent  to  the  final  determination  of 
the  action,  and  that  fact  demonstrates  the  inconvenienc(3 
and  delay  which  would  result  from  its  being  held,  that  the 
order  determining  the  issue  is  a  final  order,  entitling  the 
successful  party  to  it  to  delay  any  appeal,  and  thus  staying 
the  hands  of  the  court  at  first  instance,  as  regards  the 
original  action,  or  putting  the  parties  to  the  expense  of  a 
final  order  in  the  action,  which  would  require  to  be  set 
aside,  if  the  order  upon  the  interpleader  issue  turned  out 
to  be  wrong.^^  Two  actions  had  been  brought  relating  to 
a  cargo,  and  an  interpleader  issue  directed  to  try  the  ques- 
tion to  whom  it  belonged.  The  issue  having  been  tried, 
the  qu.estion  was,  whether  the  judgment  should  be  appealed 
from  as  a  final  or  as  an  interlocutory  judgment. 

In  1878  in  Ontario — The  proceeding,  a  sheriff's  inter- 
pleader, is  not  a  step  in  the  original  suit  in  which  the  fi.  fa. 
issued,  though  it  arises  from  what  has  been  done  under  the 
writ  of  ezecution  issued  in  that  cause.  The  claimant  of  the 
goods  is  not  a  party  to  that  suit,  neither  is  the  sheriff.  They 
are  merely  parties  to  the  collateral  proceeding  authorized 
by  the  statute  for  the  protection  of  the  sherifE.^^ 

In  1880  in  England — Interpleader  is  not  an  action, 
either  in  the  strict  or  in  any  conventional  sense.  Under 
the  Judicature  Act,  an  action  is  a  civil  proceeding,  com- 
menced by  writ,  or  in  such  other  manner  as  may  be  pre- 
sented by  Eules  of  Court.  There  is  no  rule  of  court  pre- 
scribing the  commencement  of  interpleader  proceedings  in 
any  other  manner.  On  the  contrary,  interpleader  is  treated 
by  Order  I.,,Eule  2,  as  a  proceeding  in  an  action,  and  so  it 

'"McAndrew  v.   Barker  (1877),  7  Ch.  D.   701. 
^^  Wilson  V.  Wilson  (1878),  3  Ont.  App.  400. 
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was  heldjthat  a  notice  for  trial  without  a  jury  could  uot 
be  given  under  rules  which  only  mentioned  actions.'^ 
Interpleader  in  England  is  now  regulated  by  rules  of  court 
and  not  by  a  statute  as  in  1880. 

In  1880  in  Ireland — An  order  disposing  of  a  sheriff's 
interpleader,  and  directing  the  execution  creditor,  who  did 
not  appear,  to  pay  the  costs,  is  not  equivalent  to  a  judgment 
in  an  action.^* 

In  1881  in  England — The  Court  of  Appeal  in  consider- 
ing, whether  costs  incurred  in  the  action  in  which  an  execu- 
tion issued,  should  be  set  off  against  costs  in  the  interplead- 
ing proceeding  which  followed,  as  being  costs  of  the  same 
proceeding,  decided  that  they  could  not,  because,  it  was 
said,  an  interpleader  is  a  proceeding  as  distinct  from  the 
action  as  possible.  The  proceeding  is  certainly  entitled  in 
the  action,  but  that  is  only  a  convenient  mode  of  identify- 
ing it;  it  would  be  more  correct  to  entitle  it  in  the  matter 
of  the  execution.^^ 

In  188S  in  Ontario — Interpleader  is  not  an  action,  but  a 
proceeding  in  an  action. ^'^ 

In  18SS  in  England — Under  the  old  practice,  the  judge 
on  the  trial  of  an  issue  only  gave  interlocutory  judgment, 
which  was  afterwards  settled  at  chambers ;  now  it  is  unneces- 
sary to  go  to  chambers,  and  the  presiding  judge  gives  final 
judgment.^' 

In  1884  in  Manitoba — An  interpleader  is  not  a  cause, 
and  is  never  spoken  of  as  such,  and  so  does  not  come  within 
the  rule,  that  when  a  cause  is  at  issue  the  defendant  may 
give  notice  of  trial. ^*  An  order  cannot  be  made  for  the 
examination  of  a  defendant  in  an  interpleader  issue,  because 
the  general  rule  is  not  wide  enough  in  its  terms  to  cover 
the  issue  and  the  parties  to  it.^" 

"Hamyln  v.  Betteley  (18S0),  6  Q.  B.  D.  p.  66. 

"Booth   ,.  Egan  (18S0).  (i  Ir.  E.  0.  L.  282. 

"  Barker  v.  Hemming  (1881),  43  L.  T.  S.  S.  678. 

"Coulson  V.  Spiers  (1883),  9  Ont.  Pr.  492. 

''  Bin-stall  V.  Bryant  (1883).  12  Q.  B.  D.  p.  104. 

"  Plaxton  V.   Monkman   (1884),   1   Man.   .371. 

"'■McMillan  v.  Bartlett  (1884),  2  Man.  62. 
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In  1885  in  England — The  English  Judicature  Act  of 
1873  gives  every  inferior  court  jurisdiction  to  grant  cer- 
tain relief  and  remedies  in  proceedings  before  such  court. 
It  has  been  held  that  this  power  refers  only  to  the  relief  and 
remedies  to  be  administered  in  the  action,  and  as  the  result 
of  the  action,  and  not  to  an  incidental  and  extraneous  pro- 
ceeding arising  out  of  the  levy  of  an  execution,  such  as  a 
sheriff's  interpleader.-" 

In  1885  in  Manitoba — A  claimant  in  an  interpleader 
issue  is  not  a  party  to  a  cause,  within  an  Act  which  allows 
an  appeal.^"-  Where  a  statute  enacts  that  no  chattel  mort- 
gage can  be  declared  void,  as  giving  the  holder  a  prefer- 
ence or  priority,  except  by  a  bill'  in  equity  for  the  benefit  of 
the  plaintiff,  it  has  been  held  that  a  chattel  mortgage  can- 
not be  declared  void  upon  an  interpleader  issue. ''^ 

In  1886  in  England — Upon  an  appeal  to  the  Coart  of 
Appeal,  from  an  order  of  a  Divisional  Court,  dismissing  an 
appeal  from  the  finding  of  the  judge  who  tried  an  inter- 
pleader issue  transferred  to  a  County  Court,  it  wa/S  con- 
tended that  the  order  made  by  the  Divisional  Court  upon 
the  first  appeal  was  an  interlocutory  order,  and  that  notice 
of  appeal  had  not  been  given  properly,  the  court  overruled 
the  objection  and  held  that  the  order  was  a  final  order.^" 

In  1887  in  England — An  interpleader  proceeding  is  not 
within  the  term  "  action  "  in  a  statute  which  provides  that 
with  the  leave  of  th6  judge  an  appeal  shall  lie  in  certain 
actions.^* 

In  1887  in  Pennsylvania — An  issue  under  the  Sheriff's 
Interpleader  Act  is  not  within  a  statute  which  provides, 
that  it  shall  be  lawful  for  either  party  in  any  civil  suit  or  • 
action   to   choose   arbitrators   for  the   trial   of  matters   in 


="  Sneers  v.  Daggers   (1885),   1  CababS  &  Ellis,  503. 
^'Long  V.   McDougall   (1885),   3   Man.   685. 
^McMillan  v.   Bartlett   (1885),  2  Man.  374. 
^  Hughes   V.    Little    (1886).   18   Q.    B.    D.   32. 
^  Collis   V.    Lewis    (1887),    20    Q.    B.    D.    202. 
'^  VanAuken  v.  Buxton  (1887),  1  Mona.  Pa.  399. 
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In  1887  in  Canada — The  finding  and  judgment  upon 
tbe  trial  of  the  issue  is  a  judicial  determination  upon  the 
merits  of  the  matter  in  contestation,  as  much  as  a  like 
judgment  upon  matters  in  contestation  between  plaintifljs 
and  defendants  in  an  action.  The  necessity  of  obtaining  a 
final  order  in  the  original  suit,  can  have  no  effect  whatever 
iu  making  the  adjudication  upon  the  merits  in  the  issue  a 
whit  more  final  than  it  already  is.  The  judgment  upon  an 
issue  tried,  on  the  application  of  a  sheriff  for  protection 
from  claims  made  to  property  seized  in  execution,  and  de- 
termining conclusivel}',  until  reversed  by  some  court  of 
competent  jurisdiction,  the  rights  of  the  execution  creditor 
to  the  fruits  of  the  seizure)  as  against  the  claimant,  is  of  a 
different  character  from  a  judgment  on  an  interpleader 
issue  ordered  in  the  progress  of  a  suit,  for  the  purpose 
of  determining  a  point  necessary  to  be  determined  before 
judgment  can  be  proncunced  in  the  suit,  during  the  pro- 
gress of  which  the  interpleader  has  been  ordered.  The 
words  "  judgment  in  a  cause  or  matter  depending  in  any 
court"  are  abundantly  sufficient  to  include,  and  must  be 
construed  to  include  an  interpleader  issue  and  the  matter 
in  contestation  therein.-" 

In  1887  in  England — Proceedings  in  interpleader  are 
substantially  a  second  action.  The  fact  that  proceedings 
in  interpleader  are  a  second  litigation  is  not  disposed  of  by 
suggesting,  that  for  some  technical  purposes  they  are  re- 
garded as  part  of  the  original  action.  ISTames  are  nothing. 
Interpleader  at  the  instance  of  the  sheriff  is  not  a  natural 
consequence  of  a  judgment  iu  favour  of  the  plaintiff  in  an 
action.  It  is  another  proceeding,  and  it  rests  with  the 
plaintiff  to  say  whether  he  will,  or  will  not,  become  a  party 
to  the  new  issue.  Tbe  only  authority  which  the  industry 
of  counsel  has  discovered,  to  the  contrary,  is  the  dictum  of 
Lord  Selborne  in  1880,  to  the  effect  that  interpleader  is  not 
an  action  but  a  proceeding  in  an  action.  This  dictum  re- 
fers not  to  the  present  question,  but  to  the  forms  of  pro- 


'  Hovey  v.  Whiting  (1887),  Canada  14  S.  C.  E.  p.  524  et 


seq. 


IS   AN   INTERPLEADER   PROCEEDING   AN   ACTION?      251 

cedure  under  the  Interpleader  Act.^^  The  point  turning  on 
this  was,  that  a  solicitor,  under  an  ordinary  retainer, 
has  no  authority  without  special  instruction  to  engage  in 
proceedings  in  interpleader. 

In  1888  in  Manitoba — -An  interpleader ,  issue  is  within 
the  term  "  action,"^^  and  may  be  entered  for  trial  on  a 
Tuesday. 

In  1888  in  Ontario — Proceedings  in  interpleader  are  sub- 
stantially a  second  action,  and  a  solicitor  retained  to  collect 
a  debt  is  not  entitled  to  interplead,  without  a  further  re- 
tainer for  that  purpose.-^ 

In  1891  in  England — The  Judgment  upon  the  trial  of  an 
interpleader  issiie  is  really  in  the  nature  of  an  interlocutory 
decision;  it  is  not  a  final  judgment.  It  is  a  judgment  upon 
a  proceeding  which  is  itself  in  the  nature  of  an  interlocutory 
proceeding.  The  interpleader  proceeding  may  be  an  action 
within  the  meaning  of  the  rules.  There  is  no  substantial 
change  in  the  old  law.  Under  the  old  law,  the  judge  tried 
the  issue  which  had  been  directed  at  chambers,  that  is,  it 
was  only  a  step  in  the  regulation  of  the  entire  rights  of  the 
parties,  and  the  complete  adjustment  of  the  rights  took 
place  in  chambers  after  the  issue  had  been  tried.  But  there 
was  obviously  an  inconvenience  in  having  to  go  back  again 
to  chambers,  when  the  judge  had  at  the  trial  of  the  issue 
all  the  parties  before  him,  or  could  easily  have  got  them 
before  him,  and  certainly  could  better  adjust  the  rights 
•with  knowledge  of  all  the  circumstances,  than  a  judge  at 
chambers  hearing  that  part  of  the  case  afterwards,  and  for 
that  purpose  the  rules  of  court,  wisely  prescribe  that  the 
judge  who  tries  the  issue  shall  be  clothed  with  the  power, 
if  he  choose,  of  finally  adjusting  all  the  rights  of  the  parties, 
instead  of  the  judge  at  chambers.  It  confers  upon  the 
judge  sitting  to  try  the  issue,  all  the  authority  and  all  the 
functions  of  a  judge  sitting  in  chambers.^" 

='  James  v.  Ricknell  (1887),  20  Q.  B.  D.  pp.  166  and  167. 
"'Douglas  V.  Burnham  (1888),  5  Man.  261. 
""Hackett  v.   Bible  (1888),  12  Ont.  Pr.  482. 
"MacNair  v.  Audcnshaw  (1891),  2  Q.  B.  502. 
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In  1892  in  Manitoba — A  rule  -which  empowers  a  judge 
sitting  at  nisi  prius  "  at  all  times  to  amend  all  defects  and 
errors  in  any  proceedings  in  civil  cases  "  is  wide  enough  to 
embrace   an  interpleader   issue. ^'■ 

In  189S  in  Ontario — Where  it  appeared  that  the  original 
action  in  which  execution  issued  was  in  one  county,  and  the 
interpleader  proceedings  in  another,  it  was  held  that  the 
local  judge  of  the  first  county  had  Jurisdiction  to  make  an 
order  for  the  examination  of  one  of  the  parties  to  the  issue, 
because  the  interpleader  application  was  a  step  in  the  first 
action."^ 

In  1893  in  England — Under  a  rule  which  gave  a  district 
registrar,  when  a  cause  or  matter  was  proceeding  in  his  dis- 
trict, all  such  authority  and  jurisdiction  as  might  be  exer- 
cised by  a  judge  at  chambers,  it  was  held  that  the  district 
registrar  had  no  jurisdiction  to  make  an  interpleader  order, 
but  that  such  application  must  be  made  to  the  master  in 
London.-''^ 

In  1895  in  Onta/rio — An  interpleader  proceeding  is  not 
an  action,  and  a  rule  which  enables  the  court  to  order  an 
action  to  be  discontinued  upon  terms  as  to  costs,  does  not 
apply  to  interpleader  issues.^* 

In  1897  in  Ontario — AVith  the  object  of  making  the 
matter  clear,  in  the  face  of  so  many  conflicting  authorities, 
a  rule  having  the  force  of  a  statute  was  adopted  in  Ontario 
in  1897  which  provides,  that  "  action,"  as  defined  by  the 
Judicature  Act,  shall  include  proceedings  for  relief  by  inter- 
pleader.^' 

In  1898  in  Ontario — An  order  made  on  a  sherifC's  appli- 
cation directing  an  issue,  if  the  claimant  should  give  secur- 
ity, and  otherwise  directing  that  the  goods  be  sold  and  the 
proceeds  paid  to  the  execution  creditor,  is  not  in  its  nature 
final  but  merely  interlocutory.^" 

"'Fisher  v.  Brock  (1892),  8  Man.  137. 

°-  Calder  v.  McLay,  Ont.,  23rcl  January,  1893,  unreported. 

"'Hood  V.  Yates  (189.S),  W.  N.  190. 

"Hogaboom  v.  Gillies  (1895),  16  Ont.  Pr.  402. 

«  Rules  of  1897.  sec.  6  (e). 

=°  Hunter  v.  Hunter  (1898),  18  Can.  L.  T.  114. 


IS  AN  INTERPLEADER  PROCEEDING  AN  ACTION?   253 

in  1901  iui  England. — An  interpleader  proceeding  is 
within  the  words  of  a  statute  wliich  gives  tlie  court  juris- 
diction to  award  costs  "in  any  action  or  proceeding  in- 
stituted by  a  married  woman,"  etc.* 

Decisions  not  reconcilable.— It  is  not  possible  to  recon- 
cile all  these  conflicting  decisions,  and  it  might  be  presump- 
tion on  the  part  of  the  author  to  attempt  to  extract  from 
them  rules,  which  should  be  followed  under  all  circum- 
stances. It  was,  at  his  suggestion,  and  to  end  such  diver- 
sity, that  the  Ontario  statutory  rule  was  passed  which 
enacts  that  "  action "  shall  include  proceedings  for  relief 
by  interpleader.  This  considertion  of  the  practice  in  inter- 
pleader is  important,  and  some  further  remarks  upon  it 
may  be  permissible,  as  it  has  not  as  yet  been  comprehen- 
sively dealt  with  in  any  reported  decision. 

Form  of  interpleader  proceedings. — The  terms  "inter- 
pleader proceedings  "  and  "  interpleader  proceeding  "  are 
somewhat  ambiguous.  They  may  mean  the  whole  proceed- 
ing, or  some  part  of  it.  There  are  always  two  distinct  parts 
to  each  interpleader  litigation.  First,  the  triangular  con- 
test in  which  the  stakeholder  comes  int6  court  in  company 
with  the  two  adverse  claimants,  either  by  bill  of  inter- 
pleader, or  in  an  action  of  interpleader,  or  in  statutory  in- 
terpleader in  a  more  summary  and  simple  way  by  summons, 
petition,  or  motion;  and,  secondly,  the  litigation  which  fol- 
lows, between  the  claimants  alone,  generally  taking  the 
form  of  an  issue  or  an  action.'' 

Force  and  effect  of  remedy. — An  interpleader  proceed- 
ing, though  simple  and  summary,  is,  when  examined,  of 
considerable  force  and  wide  effect.  Take  the  case  of  a  stake- 
holder who  has  been  sued  by  both  claimants;  he  comes  into 
court,  and  in  an  expeditious  manner,  without  the  usual 
preparatory  steps  of  an  ordinary  suit,  and  generally  with- 
out a  trial,  obtains  an  injunction  which  stays  both  actions 
so  far  as  they  concern  him,  dismisses  him  out  of  court  with 

*Nunn  v.  Tyson  (1901),  17  Times  L.  E.  024. 
"  See  Temple  v.  Temple  (1894),  10  K.  269. 
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his  costs,  and  directs  the  two  claimants  to  proceed  in  a  liti- 
gation not  of  their  own  choosing.  A  proceeding  which  is 
allowed  to  accomplish  so  much,  with  such  simple  legal 
machinery,  should  not  be  lightly  regarded.  The  substance 
should  be  looked  at  rather  than  the  form.  If  it  is  of  equal 
strength  to  an  action,  it  should  be  so  viewed,  and  should 
receive  a  liberal  rather  than  a  technical  construction. 

Why  it  should  be  looked  on  as  an  action. — As  inter- 
pleader is  sometimes  designated  an  extraordinary  remedy, 
and  is,  besides,  special  in  its  character;  it  follows  naturally 
that  it  has  not  under  any  system  of  judicature  a  full  code 
of  procedure  of  its  own,  which  will  permit  all  the  steps 
usually  taken  by  the  parties  preliminary  to  a  trial  in  a 
modern  action.  It  becomes  of  importance,  therefore,  to 
be  able  to  say  that  an  interpleader  proceeding,  in  any  or  all 
of  its  several  forms,  is  equivalent  to  an  action  or  suit,  be- 
cause all  the  procedure  relating  to  actions  or  suits  gener- 
ally then  applies  when  necessary  to  issues  as  well.  The 
parties  in  interpleader  will  then  have  the  same  advantages 
in  getting  ready  for  a  trial  or  hearing,  as  have  other  suitors, 
while  the  dissatisfied  claimant  will  have  the  customary  op- 
portunity of  reviewing  the  decision  at  the  trial  before  a 
higher  court.  The  fact  that  it  is  optional  with  the  court 
to  say  whether  the  claimants  shall  continue  their  litigation 
in  a  proceeding  designated  an  interpleader  issue,  or  in  an 
action  as  ordinarily  understood,  makes  it  reasonable  to  sug- 
gest that  the  parties  should  have  equal  facilities  in  either 
form  of  proceeding.  It  is  scarcely  fair,  that  a  plaintifE  in 
an  issue  should  possibly  be  deprived  of  the  right  to  produc- 
tion, or  discovery,  or  a  jury,  or  discontinuance,  or  appeal, 
as  the  case  may  be,  when  all  these  come  as  a  matter  of  right 
to  another  claimant,  who,  fortunately  for  him,  is  to  main- 
tain his  rights  as  plaintiff  in  an  action. 

Action,  cause,  and  suit. — The  terms  "  action,"  •'  cause," 
and  "  suit,"  apart  from  any  special  statutory  definition, 
seem  broad  enough  to  cover  the  form  and  matter  which  are 
found  in  interpleader  litigation.  As  the  tendency  in  mod- 
ern times  is  to  give  the  remedy  a  broad  and  liberal  construe- 
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tion  in  favoiir  of  the  party  requiring  relief/^  it  seems  rea- 
sonable that  an  interpleader  proceeding  should  always  be 
given  the  importance  and  weight  which  it  deserves,  even 
when  a  question  at  issue  is  between  the  tv/o  claimants, 
rather  than  that  it  should  be  looked  upon  as  something  less 
important  than  a  suit  or  action.  All  technical  questions 
and  objections  should  as  far  as  possible  be  brushed  aside. 

Narrow  view  in  England. — The  tendency  in  England 
has  been  to  regard  the  issue  between  the  claimants  in  a 
narrow  way,  rather  as  a  derivative  proceeding,  than  as  an 
original  one,  and  to  designate  it  as  a  proceeding  in  an 
action,  and  not  as  equivalent  in  substance  to  an  action. 

Correct  view  in  England. — jSTotwithstanding  the  deci- 
sions to  the  contrary  in  England  and  Canada,  it  is  sub- 
mitted that  an  interpleader  proceeding  is  within  the  term 
"  action,"  when  that  word  is  defined  by  statute  to  mean, — 
''  a  civil  proceeding  commenced  by  writ,  or  in  such  other 
manner  as  may  be  prescribed  by  rules  of  court."  An  inter- 
pleader proceeding  is  clearly  a  civil  proceeding  which  is 
commenced  as  prescribed  by  a  rule  of  court.'" 

View  in  the  United  States. — In  the  United  States  a 
broader  view  is  taken.  When  the  claimants  are  compelled 
to  contest  between  themselves,  as  the  result  of  the  stake- 
holder's act  in  seeking  deliverance  from  their  threatened 
actions,  they  stand  before  the  court  to  litigate  the  question 
between  them,  to  the  same  extent  as  if  one  had  iiled  a  bill 
against  the  other,  they  occupy  the  positions  of  plaintiff  and 
defendant;*"  and  when  an  action  against  the  stakeholder 
is  continued,  with  the  outside  claimant  substituted  as  de- 
fendant, the  litigation  does  not  change  from  a  civil  action 
to  a  special  statutory  proceeding,  and  the  parties  are  not 
deprived  of  the  rights  incident  to  a  trial  in  a  civil  action.*"^ 

"^  See   ante  page   3. 

^'See  Re  Fawsitt  (1885),  30  Ch.  D.  2.31;  Re  Vardon  (1885),  31 
Ch.  D.  275;  Re  Wallis  (1888),  23  L.  R.  Ir.  7.  '  Contra,  McAndrew 
V.  Barker  (1877),  7  Ch.  D.  701,  decided  before  interpleader  was 
giverned  by  Rules. 

*°  See   ante  page  174. 

«  Maginais  v.  Schwab  (1873),  24  Ohio  St.  342. 
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When  not  in  an  action. — It  is  of  course  clear,  that  an 
interpleader  cannot  be  a  proceeding  in  an  action,  so  far  as 
the  applicant  is  concerned,  when  no  action  has  been  brought 
by  either  claimant  before  the  interpleader  is  launched.  It 
is  hardly  logical  to  say  that  it  is,  even  when  an  action  does 
exist.  It  is  more  correct  to  say,  that  it  arises  by  reason 
of  the  action  having  been  commenced,  or  that  it  is  entitled 
in  the  action. 

Example  from  sheriff's  case. — In  the  case  of  a  sheriff 
under  the  English  practice,  he  comes  into  court  as  a  new 
party  himself,  bringing  in  a  second  new  party  in  the  person 
of  the  claimant,  while  the  subject-matter,  the  goods  seized, 
are  also  entirely  new.  The  onlj-  remnant  of  the  action  in 
which  the  execution  issued,  is  the  successful  party  there, 
who  now  comes  in  under  a  new  name,  as  the  execution 
creditor.  Can  it  be  said,  with  any  consistency,  that  the 
sheriff's  application  is  a  proceeding  in  the  action?  If  it 
can,  what  will  the  answer  be,  T\'here  a  sheriff  has  seized 
under  two  different  executions,  and  has  entitled  his  pro- 
ceeding in  both?  "Wlaich  action  is  it  a  proceeding  in?  A 
sheriff's  application  is  substantially  a  new  and  original  pro- 
ceeding, no  matter  what  its  form. 

Judgment,  final  or  interlocutory. — It  is  also  impossible 
to  extract  from  the  above  decisions,  a  rule,  which  shall  say, 
whether  the  order  or  judgment  in  some  part  of  interpleader 
proceedings  is  in  each  particular  case  iinal  or  interlocutory. 
The  judgment  or  order  which  is  obtained  by  the  person 
seeking  relief  is  clearly  final,  so  far  as  he  is  concerned;  it 
gives  him  his  remedy  and  sends  him  out  of  court  for  good. 
But  the  same  judgment  or  order  may  be  interlocutory,  so 
far  as  the  claimants  are  concerned,  as  it  merely  puts  them 
in  motion  to  have  their  rights  decided  in  an  action  or  issue." 

*^  See  further  Chapter  XIV. 
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INTEEPLEADER   AS    AFFECTED    BY   BANKRUPTCY. 

Interpleader  as  affected  by  bankruptcy. — It  is  often  im- 
portant to  consider,  what  is  tlie  effect  upon  interpleader 
proceedings,  when,  either  before  or  after  they  have  been 
instituted  by  a  sheriJf,  the  execution  debtor  is  involved  in 
bankruptcj'',  or  winding  up  proceedings;  and  also  the  posi- 
tion of  an  assignee  in  bankruptcy,  when  he  is  either  the 
applicant  or  a  claimant  in  stakeholder's  interpleader. 

Division  of  the  subject. — A  consideration  of  the  subject 
shows  that  it  divides  itself  into  two  parts  in  sheriif's  cases, 
first,  that  in  which  the  only  claimants  are  the  execution 
creditor  and  the  assignee  or  trustee,  and  secondly,  that  in 
which  a  third  party  appears  claiming  adversely  to  both  of 
these.  Another  important  consideration  is  the  date  at 
which  the  insolvency  proceedings  are  instituted.  It  may 
be  before  the  sheriff  has  levied,  or  after  he  has  levied,  or 
after  an  interpleader  order  has  actually  been  made  direct- 
ing an  issue  between  the  execution  creditor  and  an  ordin- 
ary claimant,  but  before  the  proceeding  has  rum  its  course. 

Further  summary  of  the  subject. — The  effect  of  bank- 
ruptcy proceedings  upon  interpleader,  depends  to  a  large 
extent  upon  the  wording  of  the  particular  statute  which 
bears  upon  the  question.  In  some  cases,  the  provision  is 
quite  clear,  and  the  rights  given  to  the  assignee  for  the 
general  creditors  so  paramount,  that  the  sheriff  is  in  no 
difficulty,  and  is  justified  in  giving  possession  of  the  goods, 
or  even  their  proceeds  after  a  sale,  into  the  hands  of 
the  official  assignee,  trustee,  receiver  or  liquidator;  or  in 
refusing  to  levy,  if  the  trustee  is  already  in  possession,  even 

M.L.I.  17 
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though,  an  active  execution  creditor  is  insisting  that  the 
sheriff  should  maintain  his  levy,  or  levj-  and  interplead. 
Under  another  statute,  the  question  of  priority  of  rights 
may  not  be  so  clear,  as  to  justify  the  sheriil  in  taking  upon 
himself  the  burden  of  deciding  between  the  hostile  parties, 
and  so,  as  will  presently  appear,  he  may  in  many  instances 
relieve  himself  by  invoking  the  protection  which  the  inter- 
pleader statutes  afford. 

If  a  sheriff  is  in  doubt,  whether  he  should  yield  the 
goods  to  the  assignee,  or  call  the  parties  before  the  court 
upon  an  interpleader,  it  is  sometimes  advisable  for  him  to 
follow  a  middle  course,  by  asking  for  further  time  in  which 
to  make  a  return  to  the  execution. 

When  trustee  in  possession. — If  the  debtor  has  made  an 
assignment,  or  taken  advantage  of  a  Bankrupt  Act,  before 
the  sheriff  goes  out  to  levy,  and  the  sheriff,  finding  the 
goods  in  the  possession  of  the  assignee,  nevertheless  seizes 
them,  and  then  calls  upon  the  execution  creditor  and  the 
trustee  to  interplead,  his  application  will  be  refused  with 
costs.  The  goods  are  considered  as  in  the  custody  of  the 
law,  and  so  cannot  be  seized  by  a  sheriff,  even  though  he 
assumes  to  seize  them  as  the  goods  of  a  debtor  different 
from  the  one  whose  estate  is  in  bankruptcy.  An  inter- 
pleader will  be  refused  for  the  further  reason,  that  the 
court  will  not  bar  an  assignee's  claim,  for  he  is  in  posses- 
sion by  operation  of  law.  For  the  same  reason,  it  is  wrong 
for  a  sheriff  to  take  goods  from  the  possession  of  a  receiver 
appointed  by  the  court.  It  is  not  competent  for  any  per- 
son to  disturb  such  possession.^ 

If  levy  follows  assignment. — If  the  assignment  takes 
l^lace  first,  but  the  sheriff  makes  a  levy  before  the  assignee 
takes  possession,  the  sheriff's  right  to  ask  for  relief  will 
depend  upon  the  strength  of  the  statute,  and  also  upon  the 
fact  whether  or  no  there  is  also  present  an  ordinary  claun- 
ant  asserting  title  against  both.     If  the  assignee  will  not 

"McMaster  v.  Meakin  (1S77),  7  Ont.  Pr.  211;  Russell  v.  East 
Anglican  Ry.  Co.  (1850),  3  Mac.  &  G.  101.  But  see  Mackay  v. 
Mevritt  (1886),  34  W.  R.  433. 
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fight  the  claim,  but  the  execution  creditor  desires  to  do  so, 
interpleader  may  be  maintained. 

Where  a  debtor  had  made  an  assignment  for  the  benefit 
of  his  creditors  before  the  sheriff  seized,  and  the  latter  then 
took  out  an  interpleader  summons,  and  an  issue  was  directed 
in  -which  the  trustee  was  made  plaintifE,  it  was  held  that 
the  onus  of  proving  that  the  deed  was  irrevocable  and 
binding,  as  against  the  execution  creditor,  was  upon  the 
trustee,  who  must  prove  that  the  deed  had  gone  beyond  the 
stage  of  being  revocable.  The  burden  of  giving  affirmative 
evidence  lies  on  the  person  setting  up  the  deed  against  the 
execution.^ 

When  insolvency  follows  levy. — If  the  insolvency  fol- 
lows the  levy,  the  sheriff  will  ordinarily,  in  a  case  of  any 
doubt  or  difficulty,  be  allowed  to  bring  the  assignee  and  the 
execution  creditor  before  the  court,  upon  an  interpleader 
application  for  the  purpose  of  having  them  litigate  between 
themselves  the  title  to  the  goods.  If  the  insolvency  fol- 
lows forthwith  after  the  seizure,  the  question  is  simple  and 
interpleader  may  not  be  necessary.  If  the  execution  has 
proceeded  towards  completion,  or  a  considerable  length  of 
time  has  elapsed,  nice  questions  often  arise  as  to  whether 
the  execution  creditor  has  got  beyond  the  statute,  which 
favours  the  general  creditor,  for  then  interpleader  will  be 
allowed  in  relief  of  the  sheriff. 

The  practice  in  England  has  been,  in  many  cases  under 
such  circumstances,  to  allow  the  sheriff  to  call  both  claim- 
ants before  the  court  upon  an  interpleader,^  and  to  make 
the  assignee  plaintiff  in  an  issue,  with  the  execution  creditor 
as  defendant.* 

=  Admitt  V.  Hands  (1887),  57  L.  T.  370. 

"  Goldschmit  v.  Hamlet  (1843),  6  Scott  N.  R.  692;  Child  v. 
Mann  (1867),  L.  K.  3  Eq.  806;  Lever  v.  Shepherd  (1891),  90  Law 
Times,  339;  Purkiss  v.  Holland  (1887),  31  Sol.  J.  702;  Trustee  of 
John  Burns,  Burns  v.   Brown   (1895),  1   Q.  B.  324. 

*  Parker  v.  Booth  (1831),  1  M.  &  S.  156;  Northcote  v.  Beau- 
champ  (1831),  1  M.  &  S.  158;  Bently  v.  Hook  (1834),  2  Kowl.  339, 
4  Tyr.  229;  Dibb  v.  Brooke  (1894),  2  Q.  B.  338.  For  form  of  order 
where  an  action  was  directed,  see  McCormick  v.  Armstrong  (1837), 
2  Jones  388. 
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In  Ontario,  the  statutory  rule  which  allows  a  sheriil  to 
interplead  when  goods  taken  in  execution  are  claimed  by 
any  person  not  being  the  person  against  whom  the  process 
issued,  has  been  held  general  and  comprehensive  enough  to 
cover  nearly  every  case  which  can  arise,  as  it  was  intended 
it  should,  and  consequently  it  covers  the  case  of  a  sheriff, 
when  the  execution  creditor  disputes  an  assignee's  title  to 
the  goods  levied  upon.  Such  is  a  fit  question  to  be  tried 
between  the  parties,  and  it  is  a  difficulty  which  a  sheriff 
is  entitled  to  be  relieved  from.'^ 

The  same  practice  prevails  in  Australia,  where  it  has 
been  held,  that  a  sheriff  may  interplead,  when  the  goods 
seized  are  claimed  by  a  trustee  under  a  deed  of  assignment 
by  the  debtor  for  creditors.' 

A  sheriff,  however,  is  not  justified  in  interpleading  un- 
less he  has  an  actual  claim  from  the  assignee.  The  mere 
fact  that  he  has  received  notice  that  a  fiat  in  bankruptcy 
has  issued,  is  not  sufficient.^ 

"When  the  execution  debtor  is  a  firm,  the  execution 
creditor's  rights  will  not  be  prejudiced  by  a  receiving  order 
in  bankruptcy  against  one  -of  the  partners,  while  the  goods 
of  the  firm  levied  upon,  or  the  proceeds,  are  still  in  the 
sheriff's  hands,  and  the  sheriff  may  ip-terplead  in  such  a 
ease,  when  the  receiver  claims  as  against  the  execution.* 

Insolvency,  when  interpleader  pending. — If  an  inter- 
pleader application  is  pending,  when  the  debtor  makes  an 
assignment  under  an  insolvent  act,  the  sheriff  may  bring 
the  assignee  before  the  court  as  a  second  claimant  in  the 
interpleader  proceedings.  It  has  been  held  in  Ontario,  that 
under  such  circumstances,  the  sheriff  is  properly  before  the 
court,  for  that  is  one  of  the  cases  to  which  the  interpleader 
act  is  intended  to  apply." 

In  Manitoba,  where,  pending  the  enlargement  of  a  sher- 
iff's interpleader  application,  an  order  was  made  to  wind  up 

=  Burns  v.  Steele  (1866),  2  Upper  Canada  L.  .J.  N.  S.  1S9. 
"Beeston  r.   Donaldson   (1892),  18  Victoria  L.  R.  208. 
'Bentley  v.  Hook  (1834),  2  Dowl.  339,  4  Tyr.  229. 
'  Dibb  V.  Brooke  (1894),  2  Q.  B.  338. 
"Brand    v.     Bickle     (1868),    4    Ont.   Pr.  191. 
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the  debtor,  a  company,  and  a  liquidator  was  appointed,  the' 
court  refused  to  substitute  the  liquidator  for  the  execu- 
tion creditor  in  the  interpleader  proceedings  at  the  credi- 
tor's request,  holding  that  if  the  execution  creditor  did  not 
take  an  issue  he  must  be  barred.^" 

In  Massachusetts  it  has  been  held,  that  a  sheriff  may 
file  a  bill  of  interpleader  against  the  assignee  in  bank- 
ruptcy and  the  execution  creditor,  when  it  is  doubtful 
whether  as  against  the  creditor  the  property  passed  by  the 
assignment.'-^ 

Insolvency  after  interpleader  order  made; — If  an  inter 
pleader  order  has  already  been  made,  directing  an  issue 
between  the  execution  creditor  and  an  ordinary  claimant, 
or  disposing  of  the  matter  in  some  summary  way,  as  by 
directing  a  sale  and  a  division,  and  insolvency  intercept  the 
completion  of  the  matter,  the  question  arises,  whether 
rights  have  been  given  to  the  execution  creditor  by  the 
court  through  the  interpleader  order,  which  are  entitled 
to  prevail  over  the  provisions  of  the  Bankrupt  Act.  In 
j)ractice,  when  the  assignee  appears,  the  matter  is  worked 
out  in  one  of  several  ways.  The  sheriff  may  voluntarily 
withdraw  in  favour  of  the  assignee,  or  an  order  may  be 
made  directing  him  to  do  so,  in  which  case  the  interpleader 
order  is  superceded;  the  sheriff  may  interplead  a  second 
time,  or  the  assignee  may  be  allowed  in  as  a  contestant  in 
the  issue,  or  if  the  proceedings  have  gone  so  far  that  the 
claimant  is  defeated,  an  order  may  be  made  in  the  bank- 
ruptcy proceedings  directing  payment  or  delivery  to  the 
assignee  or  to  the  creditor  as  the  case  may  be. 

Sheriff  may  deliver  goods  notwithstanding  order. — It  is 
the  duty  of  a  sheriff  in  a  clear  case,  where  an  interpleader 
order  has  been  made,  under  which  he  is  ordered  to  sell,  and 
which  is  subsisting  when  he  is  served  with  notice  of  a  re- 
ceiving order  in  bankruptcy,  to  hand  over  the  goods  or  their 
proceeds  to  the  official  receiver,  and  the  sheriff  will  not  be 
entitled,  as  against  the  official  receiver  or  the  trustee  in 

"» Blake  v.  Manitoba  Milling  Co.  (1891),  8  Man.  427. 
"  Fairbanks  v.  Belknap  (1883),  135  Mass.  179. 
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bankruptcy,  to  costs  for  any  time  he  may  remain  in  posses- 
sion after  he  lias  been  so  served. ^- 

Where,  upon  the  messenger  entering,  the  sheriff  with- 
drew, leaving  him  in  possession,  the  court  refused  an  at- 
tachment against  the  sheriff  at  the  suit  of  the  execution 
creditor,  for  contempt  in  not  proceeding  to  a  sale  pursuant 
to  the  interpleader  order.'-^ 

But  when  an  interpleader  order  is  superceded,  by  an 
order  declaring  that  the  goods  seized  are  the  property  of 
the  trustee  in  bankruptcy  as  against  the  execution  creditor, 
it  will  be  subj"ect  to  the  claim  of  the  bill  of  sale  holder, 
or  other  adverse  claimant,  who  may  have  been  a  party  to 
the  sheriff's  interpleader  application.^* 

The  assignee  may  be  allowed  into  the  issue. — Where  a 
sheriff  withdraws  from  possession  under  an  interpleader 
order,  upon  the  claimant  paying  money  into  court,  and 
bankruptcy  proceedings  following  the  trustee  applies  to 
be  allowed  into  the  issue,  the  court  has  discretion  and 
power  to  make  him  a  party,  under  the  English  rule  which 
enacts  that  in  interpleader  the  court  has  power  to  make  all 
such  orders  as  may  be  just  and  reasonable.  The  fact  that 
the  original  claimant  may  have  a  claim  which  he  cannot 
enforce  against  the  trustee  in  bankruptcy,  is  but  a  reason 
for  adding  the  assignee.^' 

General  creditors  favoured. — The  provision  which  pre- 
vails over,  or  supercedes,  the  interpleader  machinery  which 
has  been  set  in  motion,  is  that  part  of  a  Bankrupt  Act 
which  makes  the  title  of  the  assignee  relate  back  to  the 
commission  of  an  act  of  bankruptcy  by  the  debtor.  The 
assignee's  right  to  come  in,  is  not  to  be  refused,  because  the 
claimant  in  the  interpleader  order  has  paid  a  sum  into  court 
to  abide  the  result  of  an  issue.  The  money  paid  in  does 
not  stand  in  the  place  of  the  goods.  It  is  paid  in  to  pre- 
vent the  goods  being  sold.     The  fact  that  the   execution 

"  In  re  Harrison  Ex  parte  Sheriff  of  Essex  (1893),  2  Q.  B.  111. 
"  Collins  Y.  Clifif  (1863),  8  L.  T.  N.  S.  466. 
"  Ex  parte  Hailing  In  re  Haydon  (1877),  7  Chy.  Div.  157. 
^=Bird  V.  Mathews  (1882),  46  L.  T.  N.  S.  512. 
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creditor  -would  have  completed  his  execution  by  seizure  and 
sale,  and  been  paid  in  full,  but  for  the  delay  caused  by  the 
first  claimant,  is  no  reason  why  the  trustee  in  bankruptcy 
should  not  have  the  advantage  caused  by  the  delay.^° 

An  execution  creditor,  therefore,  is  not  entitled  to  re- 
tain the  benefit  of  his,  execution,  against  the  trustee  in  bank- 
ruptcy of  the  debtor,  unless  he  has  completed  the  execu- 
tion before  the  date  of  the  receiving  order.  If,  while  the 
sheriff  has  the  goods  in  his  possession,  an  available  act  of 
bankruptcy  comes  to  his  knowledge,  it  is  his  duty  to  hold 
the  goods  for  the  creditors  generally,  not  for  the  particular 
creditor,  who  through  his  fi.  fa.  has  put  him  in  motion.^^ 

The  judge  has  no  power,  upon  an  interpleader  applica- 
tion, to  interfere  with  the  rights  of  the  general  creditors 
represented  by  the  trustee  in  bankruptcy.  The  inter-: 
pleader  can  only  deal  with  the  rights  of  the  rival  claimants 
inter  se;  the  rights  of  the  general  creditors  remain  wholly 
unaffected.  If  a  creditor  were-  to  obtain  a  lien,  by  virtue 
of  the  interpleader  order,  the  result  would  be,  that  a  credi- 
tor would  only  have  to  seize  goods,  upon  which  some  one 
else  had  a  sham  claim,  and  avail  himself  of  that  claim,  to 
defeat  the  equal  distribution  among  creditors,  which  a 
Bankrupt  Act  is  meant  to  eflect.^^ 

Assignee  may  take  sides  with  execution  creditor. — It  is 
not  always  necessary  that  an  assignee  should  at  once  assert 
his  paramount  right  to  take  goods  from  the  sheriff,  he  may, 
if  he  choose,  take  sides  with  an  execution  creditor,  with  the 
object  of  contesting  or  getting  rid  of  the  claim  of  a  chattel 
mortgagee.  Thus,  where  a  sheriff  had  seized  goods,  which 
were  claimed  by  a  chattel  mortgagee,  and  subsequently  the 
debtor  made  an  assignment  for  creditors  and  the  sheriff 
interpleaded,  it  was  held,  that  the  assignee  was  not  bound 
to  demand  the  goods  from  the  sheriff,  but  might  intervene 

"Bird  V.  Mathews  (1882),  46  L.  T.  N.  S.  512;  O'Brien  v. 
Brodie  (1866),  L.  R.  1  Ex.  302;  Mackay  v.  Merritt  (1888),  34  W. 
E.  433. 

"  Trustee  of  John  Burns,  Burns  y.  Brown  (1895),  1  Q.  B.  324; 
Brand  v.  Bieltle  (1868),  4  Ont.  Pr.  191. 

"Ex  parte  Hailing  In  re  Haydon  (1877),  7  Chy.  Div.  157;  over- 
ruling Parsons  v.   Lloyd  (1866),   L.   R.  1   Ex.   307. 
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in  the  interpleader  proceedings,  and  ask  that  an  order  be 
made  for  a  sale  of  the  goods  under  the  interpleader  rules. 
It  was  further  held,  that  the  Bankrupt  Act  did  not  super- 
cede the  interpleader  ■  rule.^" 

A  sheriff  seized,  and  excepted  from  the  levy  certain 
tools  of  the  debtor,  a  farrier,  to  the  value  of  £5  as  exemp- 
tion under  the  English  Debtor's  Act.  The  goods  having 
been  claimed  by  the  debtor  and  his  wife,  the  sherifE  inter- 
pleaded, with  the  result  that  in  the  issue  the  claim  of  the 
debtor  and  his  wife  was  barred.  The  sheriff  then  sold  part 
of  the  goods,  and  while  the  balance  was  advertised  for  sale, 
a  receiving  order  was  made  against  the  debtor,  and  in  the 
bankruptcy  proceedings  the  debtor  claimed  exemptions  to 
the  value  of  £20,  as  provided  in  the  Bankrupt  Act,  and 
asked  that  the  sheriff  be  restrained  from  selling.  The  as- 
signee did  not  claim  the  goods,  and  declined  to  intervene.  It 
was  held,  that  it  was  the  duty  of  the  sheriff  to  complete  his 
sale  and  pay  the  proceeds,  less  his  charges,  to  the  assignee, 
notwithstanding  the  fact,  that  if  the  assignee  had  asked 
for  the  goods  and  received  them,  the  bankrupt  would  then 
have  been  entitled  to  further  tools  to  the  value  of  £15.^° 

The  effect  of  the  sheriff's  sale. — When  a  Bankrupt  Act 
provides  that  an  execution  creditor  shall  not  retain  the 
benefit  of  his  execution,  unless  completed  by  seizure  and 
sale,  and  then  only  in  case  no  bankruptcy  proceedings  are 
instituted  within  fourteen  days  thereafter;  the  sale  by  a 
sheriff  under  an  interpleader  order  has  been  held  to  com- 
plete the  execution  by  seizure  and  sale,  so  that  a  receiver 
intervening  within  the  fourteen  days,  is  entitled  to  the  fund, 
when  the  claim  of  the  adverse  claimant  has  been  withdrawn 
or  defeated.  The  Interpleader  Act  protects  the  sheriff,  but 
does  not  alter  the  capacity  in  which  he  sells,  or  that  in 
which  he  holds  the  proceeds  of  goods  levied  upon.  He 
sells  in  his  capacity  of  sheriff  under  the  writ  of  /t.  fa.,  not 
under  some  trust  or  duty  imposed  by  the  Interpleader  Act.-^ 

""  Stern  v.  Tegaer  (1898),  1  Q.  B.  37. 

=°  Re  Da-n-son  (1899),  2  Q.  B.  54. 

"Heathcote  v.  Livesley  (1887),  19  Q.  B.  D.  285. 
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The  New  South  Wales  Insolvent  Act  provides,  that 
where  a  debtor's  goods  have  been  taken  in  execution  but 
not  sold,  they  shall,  in  case  of  bankruptcy,  form  part  of 
the  insolvent's  estate.  And  where  an  interpleader  order 
was  made,  under  which  the  claimant  paid  a  sum  into  court 
and  took  the  goods,  and  the  debtor  subsequently  became 
insolvent,  it  was  held,  that  this  was  equivalent  to  a  sale, 
and  the  court  refused  to  stay  the  interpleader  proceedings. 
The  claimant  having  abandoned,  it  was  further  held  that 
the  execution  creditor  was  entitled  to  the  money.^^ 

In  another  ease,  where  the  claimant  paid  the  value  of 
the  goods  into  court,  and  the  debtor  became  insolvent,  the 
court  directed  that  the  money  should  be  paid  out  to  the 
claimant,  upon  the  execution  creditor  failing  to  proceed;-' 
and  where,  under  similar  circumstances,  the  claimant, 
thinking  that  the  interpleader  was  at  an  end  by  reason  of 
the  insolvency,  failed  to  prosecute,  an  order  was  made  bar- 
ring his  claim,  and  directing  payment  out  to  the  execution 
creditor.^* 

Stakeholders'  cases. — A  stakeholder  who  is  liable  for  a 
debt  which  he  is  willing  to  pay,  will  be  allowed  relief  by 
interpleader,  although  the  debt  be  claimed  by  the  assignee 
in  insolvency  of  the  creditor,  and  also  by  the  creditor  him- 
self, or  by  an  ordinary  assignee  of  the  latter.  If  the  credi- 
tor has  sought  to  enforce  the  collection  of  the  debt  by  an 
action,  in  which  he  alleges  that  the  commission  in  bank- 
ruptcy is  invalid,  and  that  he  intends  to  dispute  it,  such 
action  must  be  stayed  by  the  interpleader,  for  the  court 
will  never  permit  a  bankrupt  to  proceed  in  an  action  affect- 
ing the  validity  of  the  commission  when  the  assignee  is  not 
present.^^ 

"  Harris  v.  Solomon  (1879),  2  S.  C.  R.  N.  S.  Wales  N.  S.  -207. 

'» London  v  Dunnicliffe  (1887),  4  N.  S.  Wales,  W.  N.  40. 

^*  Castlemaine  v.  Howell  (1887),  4  N.  S.  Wales,  W.  N    64. 

=' Lowndes  v.  Cornford  (1811),  18  Ves.  Jun.  299;  Fallon  v. 
Britannia  (1877),  11  Ir.  R.  O.  L.  157;  Re  Hilton  (1892),  67  L.  T. 
594;  Liniman  v.  Dunnick  (1885),  1  Ohio  Circuit  Cts,  563.  But 
see  contra  Harlow  v.  Crowley  (1818),  Buck,  275;  Henry  v.  Glass 
(1885),  2  Man.  97. 
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Thus,  where  an  uncertificated  bankrupt  brought  an  ac- 
tion for  the  value  of  work  done  by  him  after  his  bank- 
ruptcy, and  the  amount  found  due  was  also  claimed  by  the 
bankrupt's  assignee,  the  defendant  was  allowed  relief  by 
interpleader.^" 

The  same  practice  prevails  when  one  claimant  is  a  re- 
ceiver appointed  by  the  court.  Thus,  where  a  deposit  was 
claimed  from  a  bank  by  a  receiver  appointed  at  the  instance 
of  the  depositor's  creditors,  and  also  by  a  present  holder 
of  the  certificate  who  had  taken  it  after  the  receiver  had 
been  appointed,  the  bank  was  awarded  an  interpleader.-" 

Interpleader  by  assignee. — In  some  eases  an  assignee  in 
insolvency  has  himself  been  allowed  to  maintain  interpleader 
proceedings,  where  goods  in  his  possession  have  been 
claimed  adversely  by  a  chattel  mortgagee  or  some  other 
adverse  claimant.  Thus,  in  an  Ontario  case,  an  assignee 
was  permitted  to  call  before  the  court  as  claimants,  the 
creditors  who  had  sued  out  the  writ  of  attachment  in  in- 
solvency, and  a  third  person  who  alleged  that  the  debtor 
had  transferred  the  goods  to  him.  The  court  would  not 
give  effect  to  thei  creditors'  objection,  that  the  assignee  was 
not  a  mere  stakeholder  in  the  proper  meaning  of  that  term, 
and  should  have  applied  for  relief  in  the  insolvency  pro- 
ceedings.^^ 

In  Missouri,  an  assignee  for  creditors  who  was  in  pos- 
session of  a  fund,  the  proceeds  of  goods  sold,  was  allowed 
to  maintain  interpleader,  where  the  money  was  claimed 
by  the  creditors  and  by  a  chattel  mortgagee.^^  But  in 
Maine,  relief  was  refused  to  an  assignee,  upon  the  ground 
that  he  was  himself  really  a  claimant  upon  the  fund  in  his 
own  possession;'"'  and  in  a  Maryland  case,  the  court  re- 
fused to  interfere,  where   the   validity  of  the  assignment 

=»  .Tones  v.  TurnbuU  (1837),  2  M.  &  W.  60] . 

".Tames  v.  Sams  (1892),  90  Ga.  40i. 

="  Wells  V.  Hews  (1876),  24  Grant  (Ont.)  131. 

"  Be  Gregg's  Assignment,  Pee  v.  Wolfe  (1898),  74  JIo.  App. 
58.  See  also  Bettman  v.  Hunt,  12  Weekly  Law  Bulletin  (Ohio), 
286. 

'"Castner  v.  Twitchell   (1898),  91  Me.  524. 
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was  in  question,  because  the  assignee  was  interested  in  up- 
holding it,  on  account  of  the  commission  which  would  ac- 
crue, and  so  was  not  an  indifferent  stakeholder.^^ 

London  Court  of  Bankruptcy. — Where  goods  seized  by  a 
sherifE  under  an  execution  issued  by  the  London,  England, 
Court  of  Bankruptc}'',  were  claimed  adversely,  it  was  held 
that  such  court  had  jurisdiction .  to  make  an  interpleader 
order,  because,  by  the  statute,  the  Court  of  Bankruptcy  had 
all  the  jurisdiction  formerly  possessed  by  the  Superior  Courts 
of  Law.^^ 

"National  Park  Bank  v.  Lanahan  (1883),  60  Mil.  477. 

»=  SherifE  of  Middlesex  in  re  Buck  (1879),  10  Chy.  Div.  575. 


CHAPTER  XII. 


EVIDENCE    AT    THE    TKIAL. 


Depends  on  the  form  of  the  proceeding. — The  evidence 
which  is  to  he  adduced  hy  the  claimants,  when  they  come 
before  the  trial  judge,  depends  very  largely  upon  the  form 
of  the  proceeding  which  has  been  directed  by  the  inter- 
pleader order  or  decree.  If  an  action  has  been  directed,  the 
claimants  stand  before  the  court  subject  to  such  rules  of 
evidence  as  would  be  applicable,  had  one  of  them  originally 
commenced  an  action  against  the  other.^  But  where  an 
issue  has  been  directed,  it  follows  from  the  brief  way  in 
which  it  is  worded,  and  in  the  absence  of  detailed  pleadings, 
that  many  questions  must  arise  in  relation  to  the  evidence 
which  each  party  may  tender  in  proof  of  his  own  title,  or 
for  the  purpose  of  disproving  a  prima  facie  title  established 
by  his  opponent,  as  well  as  to  matters  which  are  assumed 
by  the  court  without  formal  proof,  and  which  neither  party 
may  controvert. 

Construction  of  the  issue.  —  Interpleader  issues  are 
directed  to  inform  the  conscience  of  the  court,  and  unless 
they  are  framed  with  a  view  of  meeting  the  real  questions 
likely  to  arise,  they  are  of  little  benefit.  They  are  the 
creatures  of  the  court,  and  the  court  has  a  right  to  deal 
with  them,  as  if  they  stated  very  fully  the  question  which 
the  parties  go  down  to  try,  instead  of  looking  at  the  short 
way  in  which  it  may  be  stated  in  the  issue.     The  modem 

^Horton  v.  Baptist  Church  (1861),  34  Vt.  309;  Wlllison  v. 
Salmon  (1889),  45  N.  J.  Eq.  257. 
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view  of  an  interpleader  issue  is,  whatever  the  form  the  siib- 
stance  must  be  looked  at,  and  the  object  being  to  inform 
the  conscience  of  the  court,  it  is  often  immaterial  for  that 
purpose,  which  party  is  made  plaintiff." 

The  omis. — The  proper  rule  in  framing  an  issue,  is  to 
put  in  the  position  of  plaintiff  the  party  upon  whom  the 
substantial  onus  of  proof  should  properly  rest.^  When  a 
tenant  has  called  upon  his  landlord  and  a  third  party  to 
interplead,  the  burden  is  not  upon  the  landlord  to  allege  and 
prove  that  he  was  a  bona  fide  purchaser  for  value  without 
notice,  but  is  upon  the  third  party  to  displace  the  landlord's 
title.* 

Grounds  which  claimants  may  set  up. — Where  the  issue 
contains  no  limitation  of  the  title  which  a  claimant  is  to  be 
allowed  to  set  up  to  the  property  in  question,  it  is  open  to 
him  to  set  up  any  ground  by  which  he  may  substantiate  his 
claim. °  The  generality  of  the  terms  of  an  issue,  "  whether 
the  goods  are  the  property  of  one  claimant  as  against  the 
other,"  shows  that  it  is  the  object  of  the  court,  in  directing 
it  to  be  tried,  to  place  every  thing  in  issue  which  constitutes 
the  title  of  the  plaintiff.  If  it  be  intended  to  limit  the 
enquiry,  the  issue  should  be  narrowed  when  the  parties  are 
before  the  court  upon  the  original  interpleader  application.' 

Technical  objections. — It  is  generally  desirable,  that 
technical  objections,  which  prevent  the  trial  of  the  matter 
really  in  question,  should  be  waived  or  disallowed,  in  order 
that  all  the  information  which  it  is  the  object  of  the  issue 
to  obtain  may  be  supplied.'  Formerly  the  rules  regulating 
the  admissibility  of  evidence  on  interpleader  issues,  were 

=■  Carne  v.  Brice  (1840),  7  M.  &  W.  183;  Shiugler  v.  Holt  (1861), 
30  L.  J.' Ex.  322;  7  H.  &  N.  05;  Bird  v.  Orabb  (1861),  7  H.  &  N.  • 
996;   Muckleston   v.    Smith   (1867),   17   U.   C.   C.   P.   401;  Brvce   v. 
Kinnee  (1892),  14  Ont.  Pr.  509. 

=  Doran  v.  Toronto  Suspender  Co.  (1890),  14  Ont.  Pr.  103. 

•Warnock  v.   Harlow   (1892),  96   Cal.  298. 

'  Re  Hilton   (1892),   ■■7  L.   T.   594.  -^ 

« Lett  V.  Melvilie  (1841),  9  Dowl.  882;  Bosanquet  v.  Woodfoi'd 
(1843),  5  Q.  B.  310;  Pooley  v.  Goodwin  (1835),  5  H.  &  M.  466;  1, 
H.   &  W.  567. 

'  Waterton  v.  Baker  (1868),  17  L.  T.  N.  S.  494;  Smith  v.  White  ^ 
(1871).  5  Ir.  L.  T.  R.  74. 
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not  adhered  to  with  the  same  strictness  as  on  ordinary 
trials.*  In  1878,  however,  in  refusing  to  give  effect  to  a 
contention  that  a  technical  ohjection  should  not  be  received 
in  interpleader,  an  English  judge  remarked,  "  that  of  late 
3'ears  there  has  been  no  difference  between  the  evidence 
received  upon  the  trial  of  an  interpleader  issue,  and  in  other 
cases."" 

Because  an  issue  is  directed  to  inform  the  conscience 
of  the  court,  upon  the  particular  question  of  fact  sent  down 
for  trial,  it  has  been  held  in  some  instances,  that  technical 
legal  objections  ought  not  to  prevail  at  the  trial,  for  other- 
wise it  would  be  idle  to  direct  the  issue,  and  so  put  the  parties 
to  the  delay  and  expense  of  a  useless  trial.  Thus,  the  court 
refused  to  hear  an  objection,  that  in  the  affidavit  annexed 
to  a  marriage  settlement,  under  which  a  claimant  made 
title,  the  grantor  was  not  described  by  his  real  occupation 
of  a  ship  broker  or  coal  merchant,  being  designated  merely 
as  broker;^"  as  also  an  objection,  in  an  issue  sent  for  trial 
between  two  corporations,  that  certain  individuals  were  mem- 
bers of  both. 11 

The  fact,  that  the  exclusion  of  evidence  upon  some 
point,  may  prevent  the  whole  question  from  being  decided 
upon  the  trial  of  the  issue,  is  no  reason  for  its  admission, 
when  such  evidence  may  still  be  properly  received  when 
the  parties  go  back  to  chambers  for  a  final  order.^^ 

Matters  not  controvertible. — In  some  instances  the  court 
assumes  as  a  basis  for  an  issue,  the  existence  of  certain 
facts,  and  these  may  not  be  controverted  upon  the  trial  of 
the  issue.  If  either  party  desires  to  disprove  such  matters, 
he  must  have  the  issue  pointed  to  them.^^  Thus,  as  a  gen- 
eral rule,  in  sheriff's  interpleader  an  execution  creditor  is 

°  Roscoe's  Nisi  Prius,  16th  Ed.,  p.  281. 
"Emmott  T.  Marchant  (1878),  3  Q.  B.  D.  555. 
"Gugen  v.  Sampson  (1866),  4  F.  &  F.  974. 
"Bosanquet  v.  Woodford  (1845),  5  Q.  B.  310. 
."Bird    V.   Crabb    (1861),   7    H.    &    X.  996;  30  L.  J.  Ex.  318; 
Muckleston  v.  Smith  (1867),  17  IF.  C.  C.  P.  401. 
•"  Linnit  v.  Chaffers  (1843),  4  Q.  B.  762. 
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not  obliged  to  prove  his  judgment  and  execution;^*  nor  can 
a  question,  as  to  whether  the  sheriff  had  abandoned  the 
goods,  be  raised  on  the  trial  of  the  issue.^^  And  where  one 
claimant  derived  his  title  through  a  railway  security,  known 
as  a  Lloyd's  bond,  the  trial  Judge  was  held  to  have  properly 
excluded  all  evidence  as  t-o  the  circumstances  under  which 
money  was  originally  loaned  upon  the  security;^"  so,  in  an 
issue  between  an  execution  creditor  and  a  trustee  in  bank- 
ruptcy, as  to  whether  the  execution  is  valid  as  against  the 
fiat  in  bankruptcy,  the  execution  creditor  cannot  give  evi- 
dence to  show  that  the  debtor  never  really  became  bank- 
rupt, and  that  the  act  of  bankruptcy  was  only  colourable.'-^ 

Where  a  claimant,  who  was  possessed  of  property,  had 
been  confined  in  a  lunatic  asylum,  and  upon  the  lunacy 
proceedings  being  compromised,  had  placed  her  title  deeds 
with  a  certain  custodian  under  an  agreement;  upon  the 
trial  of  an  issue,  as  to  whether  the  claimant,  notwithstand- 
ing the  agreement,  was  entitled  to  the  possession  of  the 
title  deeds,  the  court  held  that  it  .was  not  necessary  for  her 
to  prove  her  title,  the  question  being  only  whether  the 
agreement  prevented  her  from  insisting  upon  her  title.^* 

In  a  Manitoba  case,  where  defendants  against  whom 
judgment  had  been  obtained  claimed  upon  an  interpleader, 
that  the  property  seized  as  goods  was  real  estate  and  so  not 
exigible,  it  was  held  that  for  the  purpose  of  the  interpleader 
the  property  must  be  assumed  to  be  chattel.^" 

The  right  of  a  national  bank  in  the  United  States,  to 
enter  into  an  agreement  with  its  debtor,  whom  it  has  sold 
out  by  a  sheriff's  sale,  to  continue  the  business  as  its  agent, 
cannot  be  enquired  into  on  a  sheriff's  interpleader.^" 

"Edwards  v.  Matthews  (1847),  4  Carr.  &  K.  148;  Richards  v. 
Jenkins  (1887),  18  Q.  B.  D.  451;  Holden  v.  Langley  (18fi2).  11  XJ. 
O.  C.  P.  407;  McWhirter  v.  Leai-mouth  (1868),  18  XJ.  C.  C.  P.  136; 
Ripstein  v.  British  Canadian  L.  &  I.  Co.  (1890),  7  Man.  119;  Blum 
V.  Warner  (1879),  1  Leg.  Rec.  Pa.  115. 

"  Guv  V.  Ambrose  (1886),  3  N.  S.  Wales  W.  N.  136. 

'» Blackmore  v.  Yates  (1867),  2  L.  R.  Ex.  225. 

"Linnit  V.   Chaffers  (1843),  4  Q.  B.  762. 

"  Gumming  v.  Ince  (1847),  11  Q.  B.  112. 

"Dixon  V.   McICay   (1899),  12  Man.   514. 

=°Lippincott  v.  Longbottom  (1889),  6  C.  C.  Pa.  503. 
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Judgment  and  execution  as  evidence. — An  execution 
creditor,  as  mentioned  above,  is  not  required  as  against  the 
claimant,  to  prove  his  judgment  and  execution.^^  In  prac- 
tice he  subpoenas  the  sheriff  to  produce  the  writ  of  fi.  fa., 
and  thus  proves  the  seizure  under  an  execution  and  judg- 
ment which  are  assumed  to  be  regular.  When  the  claim- 
ant is  called  upon  to  show  that  the  goods  are  his,  as  against 
the  execution  creditor,  the  form  of  the  issue  assumes  the 
right  to  seize  by  virtue  of  a  judgment,  and  the  creditor  is 
not  bound  on  the  trial  to  show  that  he  has  recovered  a 
judgment.  If  he  succeeds,  it  does  not  matter  to  the  claim- 
ant, whether  he  has  recovered  a  judgment  or  not.  If  he 
fails  he  has  no  right  to  contest  the  seizure.^- 

But  if  the  issue  is  between  two  execution  creditors  each 
claiming  priority,^^  or  between  an  attaching  creditor  and 
an  execution  creditor^''  the  creditor  upon  whom  the  onus 
rests  may  be  required  to  prove  a  judgment  as  well  as  an 
execution,  or  his  judgment  may  be  impeached  by  the  other 
claimant. 

It  has  been  held  in  Pennsylvania,  that  the  claimant  may 
attack  the  lona  fides  of  the  judgment  upon  which  the  execu- 
tion was  issued,  and  show  that  it  is  fraudulent,  when  the 
claimant's  title  is  founded  upon  transactions  between  him 
and  the  debtor.^'' 

When  goods  are  seized  in  the  possession  of  the  claim- 
ant, the  claimant,  claiming  under  a  sale  to  him  by  a  sheriU 
under  a  previous  execution,  is  not  called  on  to  prove  the 
judgment  under  which  such  execution  issued.^" 

When  plaintiff  shows  title  to  part. — The  issue  is  not  to 
be  decided  against  one  claimant,  if  he  claim  all  the  goods, 
and  it  turns  out  that  he  is  only  entitled  to  some  of  them. 

"  McWhirter  v.  Learmouth  (1868),  18  U.  C.  C.  P.  13G;  Ripstein 
V.  British  Canadian  L.  &  I.  Co.  (1890),  7  Man.  119. 

^Holden  v.  Langley  (18G2),  11  V.  C.  O.  P.  407;  Levy  v.  Davies 
(1886).   12  Ont.  Pr.  93. 

=' Newman  v.  Lyons  (1892),  8  JIan.  271. 

"Macdonald  v.   Cummings   (1892),  8   Man.   406. 

^^  Hartley   v.   Weideman,   3  Dis.   Rep.  Pa.   336. 

="Hammill  v.  De  Wolf  (1861),  10  U.   C.  C.  P.  419. 
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The  issue  is  to  be  taken  distributively,  and  it  means  are 
these  goods  or  part  of  them,  and  if  so  what  part,  the  pro- 
perty of  the  claimant;  and  there  will  accordingly  be  a  find- 
ing for  the  plaintiff  for  such  articles  as  he  proves  title  to, 
and  for  the  defendant  as  to  the  residue.  It  is  immaterial 
therefore,  whether  an  issue  refers  to  the  goods  seized,  or 
the  goods  seized  or  any  part  thereof.^'  The  onus  lies 
on  a  plaintiff  claimant,  to  show  clearly  to  what  articles  he 
has  a  title,  and  if  he  be  unable  to  do  so,  he  can  recover 
none.^^ 

Claimanf  with  a  limited  title. — It  is  not  necessary  for 
the  court  to  find  that  the  property  belongs  to  one  claimant 
or  to  the  other  absolutely;  having  the  subject  matter  under 
its  control,  the  court  may  fasten  upon  it,  either  in  whole 
or  in  part  any  equitable  lien  or  trust  which  one  of  the 
claimants  may  have  established,  though  the  legal  title  be  in 
the  other.  The  court  is  not  bound  to  award  the  property 
to  him  who  has  the  legal  title,  but  may  so  shape  .its  judg- 
ment and  distribute  the  fund,  as  to  do  complete  equity 
between  the  parties.^"  This  is,  in  efEect,  the  principle  of 
the  English  Judicature  Act,  which  enacts,  that  the  court 
shall  in  every  cause  or  matter  grant  such  remedies  as  any 
of  the  parties  appear  entitled  to,  in  respect  of  every  legal 
or  equitable  claim  properly  brought  forward,  so  that  as  far 
as  possible  all  matters  in  controversy  may  be  completely 
and  finally  determined.^" 

Eule  in  sheriff's  cases. — ^TJpon  the  usual  sheriff's  issue, 
as  to  whether  the  goods  are  the  property  of  the  claimant 
as  against  the  execution  creditor,  the  question  is  not,  as  to 
whether  they  are  the  property  of  the  claimant  absolutely, 

2'Plummer  v.  Price  (1879),  39  L.  T.  N.  S.  657;  Blorewood  v. 
Wilkes  (1833),  6  C.  &  P.  144;  Feehan  v.  Bank  of  Toronto  (1800), 
10  U.  C.  C.  P.  32;  Stephens  v.  McArthur  (1889),  6  Man.  Ill;  Van 
Winkle  v.  Toung  (1860),  37  Pa.  St.  214;  Rush  v.  Vought  (1867), 
55  Pa.  St.  '437;  McDermott  v.  Kline  (1868),  6  Phila.  Pa.  553. 

"  Crapper  v.  Paterson  (1860),  19  U.  0.  Q.  B.  160. 

"  Whitney  v.  Cowan  (1878),  55  Miss.  626;  Windecker  v.  Mutual 
Life  Ins.  Coy.  (1896),  12  App.  Div.  N.  Y.  73. 

«  Eng.  Jud.  Act,  1873,  sec.  24  (7),  R.  S.  O,  1897,  c.  51,  s.  57  (12). 

M.L.I.  18 
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but  are  they  his  in  any  sense.  This  form  has  been  adopted 
for  the  express  purpose  of  enabling  any  person  lawfully 
entitled  to  possession,  to  sustain  his  claim  against  the  ex- 
ecution, by  showing  that  he  has  either  a  general  or  a  special 
property  in  the  goods.  He  will  accordingly  be  allowed  to 
show  that  he  has  some  interest,  which  either  defeats  the 
right  of  execution,  or  is  to  be  respected  in  its  enforcement.'"^ 
A  claimant  will  therefore  be  entitled  to  succeed,  when  he 
proves  that  the  legal  title  is  in  himself  although  he  is  a 
mere  trustee  or  agent  for  the  management  or  sale  of  the 
property,^^  where  he  shows  a  lien  as  an  immediate  right  of 
possession,^^  where  the  issue  was  'had  the  claimant  any 
property '  the  goods  having  been  loaned  to  him,^*  or  where 
he  shows  title  to  all  the  goods  though  he  may  be  bound  to 
account  to  a  third  party  for  part  of  their  proceeds.^" 

A  cestui  que  trust  in  possession  of  goods  has  a  sufBcient 
interest  to  maintain  a  claim,  without  joining  the  trustee 
in  whom  the  legal  estate  is  vested;^"  so,  a  claimant  on  show- 
ing that  she  had  an  equitable  claim  at  the  time  of  seizure, 
and  that  the  party  in  possession  was  holding  for  her,  was 
held  entitled  to  succeed.^'' 

Where  there  are  two  claimants  of  goods  seized  in  execu- 
tion, it  is  not  necessary  that  they  should  show  a  joint  owner- 
ship. They  may  either  show  a  joint  ownership,  or  that 
each  owns  a  part,  all  that  is  requisite  to  defeat  the  execu- 
tion is  the  fact  that  they  are  indeed  the  owners.'^ 

Claimant  bound  by  first  claim. — In  Pennsylvania,  when 
the  claimant  in  a  sheriff's  interpleader,  claims  an  absolute 
and  exclusive  ownership  in  the  goods  seized,  he  will  not  be 

"GreeH  v.  Stevens  (1857),  2  H.  &  N.  146;  Schroeder  v.  Hanrott 
(1873),  28  L.  T.  S.  S.  704;  Grant  v.  Wilson  (1859),  17  U.  C.  Q.  B. 
144;  Bryce  v.  Kinnee  (1892),  14  Out.  Pr.  509. 

'"Campbell  v.  Clevestine  (1892),  149  Pa.  St.  46. 

"Rogers  v.  Kennay  (1846),  9  Q.  B.  592. 

"Green  v.   Stevens  (1857),  2  H.  &  N.  146. 

==Shlve  V.  Finn  (1890),  134  Pa.  St.  158. 

"Schroeder  v.  Hanrott  (1873),  28  L.  T.  N.  S.  704;  Connell  v. 
Hickock  (1888),  15  Ont.  App.  518. 

"'  Black  v.  Drouillard  (1877),  28  U.  0.  0.  P.  107. 

"Van  Winkle  v.  Young  (1860),  37  Pa.   St.  214. 
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permitted  upon  the  trial  of  the  issue  to' set  up  a  limited 
or  restricted  title,  having  made  a  claim  to  absolute  owner- 
ship and  thus  stayed  the  creditor's  execution,  he  cannot 
set  up  a  limited  or  restricted  interest  on  the  trial,  because 
if  only  a  limited  interest  had  been  claimed  at  'first,  the 
sherifE  might  have  sold  the  debtor's  interest,  and  there 
would  have  been  no  need  for  an  interpleader.  Thus,  hav- 
ing claimed  an  unqualified  proprietorship,  if  he  can  only 
show  that  he  is  the  debtor's  lessee,  or  a  joint  ownership 
with  the  debtor,  or  a  life  estate,  or  that  he  has  only  a  lien, 
the  verdict  must  be  for  the  execution  creditor.^' 

It  is  also  the  rule  in  Pennsylvania,  that  when  a  claimant 
limits  his  title  in  the  first  place  by  claiming  only  a  qualified 
property,  he  is  bound  by  such  limitation  and  cannot  on  the 
trial  of  the  issue  maintain  his  claim  by  proof  of  absolute 
ownership,  proof  of  his  limited  claim  will  only  be  per- 
mitted." 

In  Pennsylvania,  the  issue  must  correspond  with  the 
claim,  and  the  claimant  can  only  sustain  the  issue  by  prov- 
ing his  claim  as  made,  thus  where  the  claimant  claimed  the 
goods  by  affidavit,  and  the  evidence  showed  that  he  held 
the  goods  as  agent  for  another,  it  was  held  that  the  verdict 
must  be  for  the  defendant,  and  the  court  refused  to  allow 
an  amendment  by  which  the  principal  might  be  substituted 
as  plaintifE.*^  But  it  is  not  error  to  permit  a  claimant  to 
amend  his  declaration  by  inserting  various  articles  omitted 
in  the  original  declaration.^^ 

In  jSTew  South  Wales,  when  a  person  gives  notice  to  the 
sherifE  that  he  claims  the  goods  ■  which  have  been  levied 
upon,  on  such  and  such  grounds,  and  gets  an  issue  in  gen- 
eral terms,  he  cannot  go  beyond  the  claim  which  he  first 
made  and  rely  upon  other  grounds.*^ 

»» Meyers  v.  Prentzell  (1859),  33  Pa.  St.  482;  Ward  v.  Zane 
(1860),  4  Phila.  Pa.  68;  Stewart  v.  Wilson  (1862),  42  Pa.  St.  450; 
McDermott  v.  Kline  (1868),  6  Phila.  Pa.  553;  Hortoa  v.  McCurdy 
(1880),  14  Phila.  Pa.  221;  Lobb  v.  Tillman  (1883),  2  Chest.  Pa.  253. 

"Waverly  v.   McKennan  (1885),   110  Pa.   St.  599. 

"Campbell  v.   Wasserman,  9  C.   C.  Pa.  381. 

"  Battles  V.  Sliney  (1888).  24  W.  N.  C.  Pa.  71. 

"  Thompson  v.  De  Lissa  (1881),  2  N.  S.  Wales  L.  R.  165. 
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What  claimant  must  show  against  an  execution. — When 
the  burden  of  proof  is  upon  the  claimant  in  a  sheriff's  in- 
terpleader, the  question  is  not,  whether  the  execution  credi- 
tor has  a  right  to  seize  the  goods  under  his  writ,  but  whether 
the  claimant  has  such  an  interest  in  them  as  entitles  hiin 
to  resist  the  seizure.  No  one  has  any  right  to  interfere 
with  the  execution,  except  a  person  who  has  either  a  general 
or  a  special  property  in  the  goods.  The  creditor  with  his 
judgment  and  execution  is  considered  to  have  title.  If 
the  claimant  fail  to  make  out  his  case,  there  must  be  a  ver- 
dict for  the  execution  creditor,  who  having  a  judgment 
and  execution,  is  not  bound  to  ofEer  anj'  evidence  to  show 
a  right  in  himself.  If,  when  the  issue  comes  on  for  trial, 
it  is  proved  that  the  goods  were  in  the  possession  of  the 
debtor,  and  the  claimant  is  unable  to  give  any  further  evid- 
ence, and  no  further  evidence  is  given  by  either  party,  the 
possession  of  the  debtor  is  prima  facie  evidence  that  the 
goods  were  his,  and  on  that  footing  the  seizure  was  right, 
-for  there  is  nothing  to  show  that  the  claimant  had  any 
■claim.  If  the  claimant  goes  on  further,  and  gives  some 
evidence,  which  shows  conclusively  that  he  had  absolutely 
nothing  to  do  with  the  goods,  and  that  his  claim  was  al- 
together unfounded,  the  result  must  be  that  the  issue  will 
be  determined  in  favour  of  the  execution  creditor.** 

The  moment  at  which  a  claimant  disputing  an  execu- 
tion must  show  his  title,  is  at  the  moment  before  the  sheriff 
seizes.  And  an  issue  worded,  whether  the  goods  are  the 
property  of  the  claimant  as  against  the  execution  creditor 
at  the  time  of  the  execution,  must  be  so  construed.*^  It 
has  also  been  held  that  he  must  show  title  prior  to  the  time 
at  which  he  interposed  his  claim.""^ 

"Green  v.  Rogers  (1845),  2  Carr.  &  K.  148;  Edwards  v. 
Matthews  (1847),  4  D.  &  L.  721;  16  L.  J.  Ex.  291;  Richards  v. 
Jenkins  (1887),  18  Q.  B.  D.  451;  Grant  r.  Wilson  (1859),  17  U.  C. 
Q.  B.  144;  Conlilin  v.  Sayers,  1  T.  &  H.  Pr.  Pa.  907;  Blum  v. 
Warner  (1879),  1  Leg.   Rec.   Pa.  113. 

"Richards  v.  Jenkins  (1887),  18  Q.  B.  D.  451. 

"  Seisel  v.  Folmar  (1893),  103  Ala.  491. 
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As  a  general  rule,  when  a  claimant  is  in  possession, 
evidence  of  that  fact  is  sufficient  to  enahle  him  to  establish 
his  claim.  Thus  where  an  execution  creditor,  according 
to  his  own  showing,  has  no  right  to  seize,  the  claimant  needs 
no  better  title  than  his  possession  to  enable  him  to  succeed.'" 
In  Pennsylvania,  however,  it  has  been  held,  that  the  claim- 
ant in  a  feigned  issue  must  prove  title  to  the  goods,  it  is 
not  sufficient  to  show  mere  possession.*^ 

When  claimant  may  not  raise  jus  tertii.— When  it  ap- 
pears that  the  claimant  was  not  in  possession,  and  that  he 
has  absolutely  no  interest  in  the  goods  seized,  he  will  not 
be  allowed  as  a  general  rule  to  set  up  the  title  of  a  third 
party,  otherwise  known  as  the  jus  tertii,  with  the  object 
of  defeating  the  execution,  as  for  instance  by  showing,  that 
the  title  is  in  the  debtor's  assignee  in  bankruptcy,  and  not 
in  the  debtor  at  all.*'  He  must  recover  upon  the  strength 
of  his  own  title,  and  not  iipon  the  weakness  or  want  of  title 
of  the  attachment  creditor.^"  Evidence  which  does  not  go 
to  establish  the  ownership  of  the  claimant  is  irrelevant. 
The  object,  is  to  allow  the  claimant  to  show  that  it  is  his, 
and  if  he  has  no  title,  it  is  a  matter  of  no  concern  to  him 
that  some  other  person's  property  may  be  wrongfully  seized 
or  sold  by  the  sheriff.  ^^ 

A  claimant  cannot  give  evidence  of  a  seizure  under  a 
prior  execution,  or  of  a  landlord's  distress,  with  the  object 
of  defeating  the  present  execution  creditor's  claim  to  a  bal- 
ance of  moneys  remaining  after  the  first  execiition  was 
satisfied;''^  nor  can  a  claimant  show  that  the  execution  credi- 
tor is  really  the  assignee  in  bankruptcy  of  the  judgment 

"Ferrie  v.  Cleghorn  (1860),  19  U.  C.  Q.  B.  24. 

« Blommingdale  v.  Victor  (1892),  147  Pa.  St.  371. 

"  Oarne  v.  Brice  (1840),  7  M.  &  W.  183;  Green  v.  Rogers  (1845). 
2  Carr.'  &  K.  1-18;  Richards  v.  Jenkins  (1887),  18  Q.  B.  D.  451; 
O'Callaghan  v.  Cowan  (1877),  41  U.  C.  Q.  B.  272. 

'"Seiscl  V.  Folmar  (1893),  103  Ala.  491;  Jennings  v.  Mather 
(1901).   1  Q.   B.   108. 

« Grant  v.  Hill  (1863),  5  Phila.  Pa.  173;  Thompson  v.  Water- 
man (1897).  100  Ga.  586. 

==  Belcher  v.  Brown  (1848),  6  C.  B.  608. 
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debtor,  in  order  to  estop  the  creditor  from  claiming  the 
goods  levied  on  for  his  own  personal  debt.°^ 

When  claimant  may  set  up  jus  tertii. — But  if  the  claim- 
ant claims  through  or  under,  or  by  the  authority  of  a  third 
party,  he  may  set  up  the  jus  tertii,  or  title  of  such  third 
party,  so  as  to  defeat  the  execution.  It  is  competent  for 
him  to  show  any  facts  warranting  his  interference  with  the 
process  of  the  execution,  even  if  the  property  in  the  goods 
be  in  another,  provided  always  that  it  will  not  work  a  sur- 
prise upon  the  execution  creditor,  and  that  the  claimant 
appears  to  be  in  privity  with  or  claiming  under  the  real 
owner.  ^*  Where  the  claimant  was  a  second  mortgagee  of 
goods,  having  only  an  equity  of  redemption,  he  was  allowed 
to  set  up  a  jus  tertii  to  the  extent  of  saying,  '  you  cannot 
sell  either  as  against  the  first  mortgagee  or  as  against  me, 
I  have  all  the  property  in  the  goods  which  the  first  mort- 
gagee has  not.^^ 

An  issue  worded,  '  are  the  goods  the  property  of  the 
claimant,^  may  be  amended  at  the  trial  by  adding  the  words, 
'  as  against  the  execution  creditor,'  so  as  to  let  in  the  ques- 
tion of  the  jus  tertii  for  the  benefit  of  the  claimant  and 
his  privity.^" 

A  claimant  under  a  bill  of  sale  from  the  debtor,  may 
raise  the  question  that  part  of  the  goods  were  exemptions, 
and  that  the  debtor  could  do  what  he  pleased  with  them, 
although  the  question  of  exemptions  may  not  have  been 
raised  when  the  sheriff  seized. '' 

When  the  claimant  is  defendant>  and  the  burden  conse- 
quently upon  the  execution  creditor  to  show  that  the  goods 
are  exigible  by  evidence  of  title  in  the  debtor,  it  would  seem 
upon  principle,  in  the  absence  of  any  reported  decision, 
that  the  claimant  may  give  evidence  of  a  jus  tertii,  and  so 

'"  Rhoads  v.  Heffner  (1890),  1  Walk.  Pa.  377. 
"Belcher  v.  Brown  (1848),  6  C.  B.  608;  Bi-yce  v.  Kinnee  (1892), 
14  Out.  Pr.  509;  0'Calla§han  v.  Cowan  (1877),  41  V.  C.  Q.  B.  272. 
"Usher  v.   Martin   (1889),   24  Q.   B.  D.  272. 
"Bryce  v.  Kinuee  (1892),  14  Ont.  Pr.  509. 
"Field  V    Hart  (1895),  22  Ont.  App.  449. 
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defeat  a  prima  facie  title  shown  by  the  creditor  in  the 
debtor. 

When  execution  creditor  may  set  np  jus  tertii. — When 
the  onus  is  on  the  claimant,  and  he  has  given  evidence  which 
shows  a  prima  facie  title  in  himself,  it  is  competent  for 
the  defendant  the  execution  creditor  to  defeat  the  plain- 
tiff's title,  by  showing  that  the  real  title  to  the  goods  was 
not  in  the  claimant  at  the  time  of  seizure,  but  m  some  other 
party.  Thus,  where  the  claimant  claims  under  a  bill  of 
sale  from  the  debtor,  his  title  will  be  negatived,  if  the  ex- 
ecution creditor  can  show  a  prior  bill  of  sale  to  another,  or 
that  the  goods  passed  to  an  assignee  in  bankruptcy  before 
the  claimant  acquired  his  title,  or  that  the  bill  of  sale  is 
null  and  void,  having  been  made  without  consideration  and 
for  the  purpose  of  defeating  creditors.  To  enable  the 
creditor  to  give  such  evidence,  it  is  not  necessary  that  the 
issue  be  expressed  to  try  whether  the  instrument  under 
which  the  claimant  claims  is  void  for  any  reason,  nor  that 
the  interpleader  order  should  provide  that  such  a  course 
shall  be  open  to  the  execution  creditor.'** 

When  execution  creditor  can  not  set  np  jus  tertii. — But 
when,  the  execution  creditor  is  plaintifE,  and  the  onus  of 
proof  is  upon  him,  it  has  been  said  that  neither  on  authority 
nor  on  principle  can  he  justify  the  taking  of  the  property 
from  the  possession  of  the  claimant,  by  showing  title  in  a 
stranger,  the  burden  rests  upon  him  to  displace  the  title 
of  the  claimant  by  showing  title  in  the  debtor."' 

»» Chase  v.  Goble  (1841),  2  M.  &  G.  930;  Gadsden  v.  Barrow 
(1854),  9  Ex.  514;  Richards  v.  Jenkins  (1887),  18  Q.  B.  D.  451; 
Grant  v.  Wilson  (1859),  17  U.  C.  Q.  B.  144;  Newman  v.  Lyons 
(1892),  8  Man.  271.  But  se&  Edwards  v.  English  (1857),  7  Ell. 
&  Bl.  5()4,  where  the  court  refused  to  allow  the  c):editor  to  set 
up  a  prior  bill  of  sale,  bad  as  against  the  creditor,  but  good  as 
against  the  claimant,  the  issue  being  in  the  narrow  words,  "  had 
the  debtor  goods  liable  to  be  taken  in  execution";  also  Shingler  t. 
Holt  (1861),  30  L.  J.  Ex.  322;  7  H.  &  N.  65,  where  the  execution 
creditor  was  not  allowed  to  show  that  the  claimant's  husband  was 
really  entitled,  as  it  was  pointed  out  that  such  question  could 
afterwards  be  determined  in  chambers. 

■'"Smith  V.  White  (1871),  5  Ir.  L.  T.  E.  74;  Ovens  v.  Bull 
(1876),  1  Ont.  App.  62;  Union  Bank  v.  Tizzard  (1893),  13  Can. 
L.  T.  324;  9  Man.  149. 
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ftuestions  of  estoppel. — Although  an  execution  dehtor 
may  be  estopped  from  disputing  the  title  of  a  claimant  to 
whom  he  has  made  a  transfer,  this  estoppel  does  not  pre- 
vent the  execution  creditor  from  showing  that  the  claimant 
has  no  title  as  against  him.  Such  estoppel  gives  the  claim- 
ant no  real  title  or  interest  in  the  goods.  It  merely  pre- 
vents the  dehtor  who  is  estopped,  from  saying  as  against  the 
claimant,  the  goods  do  not  belong  to  you,  although  in  fact 
they  do  not  belong  to  him,  and  it  only  takes  eilect  between 
parties  and  privies.  If  the  execution  creditor  could,  for  this 
purpose,  be  said  to  claim  through  and  under  the  execution 
debtor,  so  as  to  be  in  privity  with  him,  he  might  be  estopped. 
But  he  cannot  be  said  to  so  claim,  he  claims  through  and 
by  the  law  as  against  the  execution  debtor,  and  not  through 
and  under  him.  A  sheriff,  accordingly,  who  comes  to  seize 
armed  with  a  writ  of  execution  in  favour  of  a  creditor,  is 
not  bound  by  estoppels  which  would  prevent  the  debtor 
from  resisting  the  claimant's  title.""  As  expressed  in  Penn- 
sylvania, the  validity  of  a  transaction  between  the  claim- 
ant and  debtor,  is  not  the  test  of  its  validity  against  the 
execution  creditor."^ 

The  mere  fact  that  a  claimant  has  taken  some  transfer 
from  the  execution  debtor,  after  the  writ  was  placed  in  the 
sheriff's  hands,  should  not,  in  the  absence  of  any  explana- 
tion, be  allowed  to  estop  the  claimant  from  denying  the 
debtor's  title,  for  such  a  transfer  may  merely  be  a  confirma- 
tory assignment,  or  an  assignment  of  such  an  interest  as 
would  not  be  bound  by  an  execution."^ 

When  an  insurance  company  files  a  bill  of  interpleader,  to 
get  rid  of  adverse  claimants,  and  pays  the  insurance  moneys 
into  court,  questions  of  insurable  interest  and  of  misrepre- 
sentation cannot  be  raised  by  the  defendants.  The  insurance 
company  alone  can  raise  the  question  of  insurable  interest."^ 

™  Richards  v.  Jenkins  (1887),  18  Q.  B.  D.  451;  Richards  v. 
Johnstoa  (1859),  28  L.  J.   Ex.  322;  4  H.   &  M.  660. 

"  Janney  v.  Howard  (1892),  150  Pa.  St.  339. 

"  Macaulay  v.  Marshall  (1860),  20  U.  C.  Q.  B.  273. 

"  John  Hancock  Mutual  Life  Ins.  Co.  v.  Ladver  (1900),  30  Ins. 
L.   J.    363   (R.    I.) 
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When  superior  title  outstanding. — Where  there  is  really 
adverse  title  in  a  third  person  who  is  not  present,  which, 
if  that  party  chose  to  assert  it  must  prevail  over  that  of 
both  the  claimants  alike,  and  that  person  takes  no  step  and 
does  not  seek  to  enforce  his  superior  title,  the  decision  will 
be  between  the  parties  present,  upon  their  titles  apart  from 
that  of  the  superior  one.  This  is  a  legitimate  application  of 
the  maxim,  '  potior  est  conditio  defendentis.'^* 

The  successful  claimant,  therefore,  acquires  a  good  title 
to  the  moneys  in  question,  and  that  notwithstanding  the 
fact  that  there  may  actually  be  another  claimant,  who  still 
has  a  right  of  action  against  the  stakeholder  for  the  same 
fund.""*  But  in  a  Missouri  case,  where  the  court  found  that 
neither  claimant  was  entitled,  but  that  the  money  belonged 
to  another,  the  matter  was  remanded  so  that  such  other 
might  be  brought  into  court."* 

A  judgment  in  favour  of  the  claimant  on  a  sheriff's  inter- 
pleader as  against  one  execution  creditor,  is  not  evidence  of 
ownership  on  another  issue,  as  against  a  second  execution 
creditor."'^ 

When  evidence  does  not  show  who  is  entitled. — If  the 
facts  before  the  court  are  not  sufficient  to  enable  it  to  de- 
cide the  point  at  issue,  it  should  adjudicate  against  the 
party,  whose  duty  it  is  to  put  the  necessary  facts  in  evid- 
ence."^ Thus,  where  the  titles  of  both  claimants  appeared 
defective,  the  one  who  was  in  possession  was  held  entitled 
to  succeed."" 

Where  the  property  is  a  fund  in  court,  the  court  will 
not  actively  interfere  to  dispose  of  the  fund,  except  in  favour 
of  one,  who  from  proof  appears  best  entitled.  Accordingly, 
when  one  claimant  has  died,  and  the  proceedings  have  abated 

"Richards  v.  Jenkins  (1887),  17  Q.  B.  T).  544.. 

'=  Reynolds  v.  ^tna  Life  Ins.  Co.  (1896),  6  App.  Di7.  N. 
Y.  254. 

"  Keener  v.  Gr.ind  Lodge  A.  O.  U.  W.  n.88»),  38  Mo.  App.  543. 

"King  V.  Faber  (186.5),  51  Pa.  St.  387;  Pounder  v.  Foos,  1 
Wallc   Pa.   27. 

"  Ex  p.  Waldron  (1870),  9  N.  S.  Wales  S.  0.  R.  329. 

™  Davis  V.  Levey  (1861),  11  U.  C.  C.  P.  292. 
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as  td  him,  the  other  cannot  have  the  fund  merely  because 
he  is  the  only  claimant  left.'" 

It  has  been  said,  that  the  claimant  who  succeeds  must 
make  out  a  case,  such  as  would  have  entitled  him  to  succeed 
against  the  stakeholder  or  debtor.'^ 

Evidence  restricted  to  subject  in  dispute. — The  evidence 
must  be  limited  to  the  property  which  was  the  subject  of 
the  interpleader.  The  contest  proceeds  between  the  claim- 
ants to  the  specific  property  involved,  and  as  to  that  pro- 
perty alone.  To  permit  outside  issues,  and  matters  aifect- 
ing  the  claimants,  but  not  connected  with  the  subject  of 
the  action,  would  confound  the  action  and  lead  to  confu- 
sion.'^ 

Admissions  by  the  applicant.— Admissions  or  statements 
made  "by  the  stakeholder  or  other  applicant  for  relief  by 
interpleader,  should  not  be  used  as  evidence  at  the  trial  be- 
tween the  claimants,  thus,  one  claimant  cannot  give  in  evid- 
ence, that  the  applicant  stated  that  he  thought  such  claim- 
ant was  entitled.'^  And  where  the  applicant  obtains  evid- 
ence under  a  commission  to  establish  his  right  to  relief,  the 
evidence  so  obtained  cannot  afterwards  be  used  upon  the 
issue  between  the  claimants.'*  The  fact  that  the  applicant 
pays  the  money  into  court,  does  not  in  any  way  better  or 
prejudice  the  legal  position  of  either  claimant.'^  But  in 
California,  where  a  tenant  interpleaded  his  landlord  and  a 
stranger  to  the  lease,  the  stranger  was  allowed  to  avail  him- 
self of  the  tenant's  admission,  that  he  owed  the  money  to 
which  ever  of  the  claimants  was  entitled  to  it.'° 

Execution  debtor  as  a  witness. — Admissions  by  the  execu- 
tion debtor  have  sometimes  been  refused  as  evidence,  upon 

'"Pillow  V.  Aldridge  (1843),  2  Hum.  Tenn.  287. 
"  Ireland  v.  Ireland  (1886),  42  Hun.  N.  Y.  212. 
'■'  Windecker  v.  Mutual   Life  Ins.  Co.   (1896),   12  App.  Div.  N. 
Y     73. 

"Shipman  v.   Freeh   (1889),   15  Daly  N.  Y.  151. 

"  Kemp  V.  Dickinaon  (1880),  22  Hun.  N.  Y.  593. 

"Ireland  v.  Ireland  (1886),  42  Hun.  N.  Y.  212;  Ballon  v.  Gile 
(1880),  50  Wis.  614;  Keener  v.  Grand  Lodge  A.  O.  U.  W.  (18S9), 
38  Mo.   Add.   543. 

"Warnock  v.  Harlow  (1892),  96  Cal.  298. 
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the  issue  in  a  sheriff's  interpleader.  Thus,  they  are  not 
receivable  in  evidence  for  the  claimant,  when  made  prior  to 
the  date  of  the  assignment  under  which  he  alleges  title  ;"^ 
and,  on  an  issue  between  a  garnishing  creditor  and  a  third 
party  claiming  the  attached  moneys,  evidence  of  an  admis- 
sion by  the  debtor  was  refused  admission  when  tendered 
by  the  third  party.'* 

In  Pennsylvania,  the  execution  debtor  is  considered  a 
competent  witness  for  either  the  execution  creditor  or  the 
claimant,  but  the  party  calling  the  debtor  has  no  right  to 
examine  him,  as  if  on  cross-examination,  and  is  bound  by  his 
testimony.'* 

On  an  issue  involving  the  validity  of  a  judgment  by  con- 
fession, declarations  by  the  debtor  in  the  absence  of  the 
execution  creditor,  tending  to  show  that  the  judgment  was 
fraudulent,  have  been  held  inadmissible,  without  prior  evid- 
ence that  the  execution  creditor  was  a  party  to  the  fraud.*" 

Married  woman,  in  Pennsylvania. — When  the  claimant 
is  the  wife  of  the  debtor  in  whose  possession  the  goods  have 
been  seized,  the  rule  in  Pennsylvania  is,  that  she  must  show 
by  clear  and  preponderating  evidence  that  she  is  entitled. 
The  presumption  is  that  the  goods  belong  to  her  husband, 
and  the  burden  is  upon  her.'^  The  husband's  declarations 
adverse  to  the  wife's  claim  are  not- admissible  in  evidence  ;"- 
and  the  wife  is  not  a  competent  witness  to  support  her  own 
title,  unless  her  husband  disclaims  ownership.*' 

Claims  under  chattel  mortgages. — When  a  chattel  mort- 
gagee who  is  plaintiff  in  an  issue,  gives  proof  of  a  mortgage 
duly  executed,  this  shows  that  the  title  and  property  in  the 
goods  passed  from  the  Judgment  debtor  to  the  mortgagee 

"  Code  V.  Braham  (1848),  3  Ex.  183;  18  L.  J.  Ex.  105. 

"Marshall  v.  May  (1899),  12  Man.  381. 

"Krall  V.  Doutrich  (1894),  3  Dis.  Rep.  Pa.  12;  Kistfirbock  v. 
Lanning  (1886),  19  W.  N.  C.  Pa.  54;  XJnangst  v.  Goodyear  (1891), 
141   Pa.   St.   127. 

™XJnaugst   V.    Goodyear   (1891),   141   Pa.    St.   127. 

=^  Kingsbury  t.  Davidson  (1886),  112  Pa.  St.  380;  Spering  v. 
Laughlin  (1886),   1J3  Pa.   St.  209. 

■^Martin  v.  Rutt  (1889),  127  Pa.  St.  380. 

'"Bernstein  v.  Jacobs  (1888),  45  L.  I.  Pa.  4,  14;  Norbeck  v. 
Davis  (1893),  157  Pa.  St.  399. 
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before  the  seizure.  The  plaintiff  has  then  proved  enough 
to  cast  the  burden  of  attack  upon  the  execution  creditor.'* 
The  plaintiff,  however,  must  produce  the  copy  or  duplicate 
filed,  to  show  that  it  is  in  the  same  terms  as  that  proved  to 
have  been  executed ^''^  and  must  also  afford  proof  that  the 
goods  seized  by  the  sheriff  are  the  same  as  the  goods  mort- 
gaged.^' If  the  mortgage  moneys  have  been  satisfied,  the 
mortgagee  cannot  then,  as  plaintiff  in  an  issue,  rely  on  his 
own  bare  legal  title.*' 

"Where  the  plaintiff  claims  under  a  bill  of  sale  from  a 
sheriff,  the  bill  of  sale  though  it  may  not,  per  se,  be  evid- 
ence of  the  title  of  the  claimant,  is  so,  coupled  with  the 
evidence  of  the  seizure  by  the  sheriff  before  the  execution 
of  the  bill  of  sale.'* 

The  fact  that  a  chattel  mortgagee,  claiming  goods  taken 
in  execution  as  the  goods  of  his  mortgagor,  subsequently 
directs  the  sheriff  to  sell  under  the  execution,  does  not 
necessarily  amount  to  a  waiver  of  his  claim  under  his  mort- 
gage.'" 

When  the  title  to  goods  purchased  from  a  chattel  mort- 
gagee under  the  power  in  his  mortgagee  is  contested,  on  an 
interpleader  issue,  by  an  execution  creditor  of  the  mort- 
gagor, the  purchaser  is  entitled  to  succeed,  when  it  appears 
that  the  seizure  was  made  after  he  acquired  his  title."" 

A  chattel  mortgagee  of  crops  to  be  grown,  cannot  prevail 
over  a  jirior  execution  in  the  hands  of  the  sheriff,  against 
the  goods  of  the  mortgagor."'^ 

Questions  of  mistake. — A  mistake  appearing  on  the  face 
of  an  issue,  as  to  the  statute  under  which  it  is  directed,  does 
not  invalidate  the  issue."^  Where  one  of  the  plaintiffs  in 
an  issue  was  misnamed,  being  named  Eobert  Mar  Fisher 

"<  Furlong  V.  Keid  (1886),  12  Ont.  607. 
^=  Bmmott  V.  Marchant  (1878),  3  Q.  B.  D.  555. 
'"Jones  V.  Jenkins  (1864),  25  U.  C.  Q.  B.  151. 
'•Waterton  v.   Baker   (1868),   17   L.  T.   N.   S.  494. 
'"  Hornidge  v.  Cooper  (18.58).  27  L.  J.  Ex.  314. 
"»  Se.crsworth  v.  Meriden  (1883),  3  Ont.  413. 
"  Gillard  v.  Bollert  (1898),  24  Ont.  147. 
"  Clifford  V.   Logan   (1894),   9  Man.   423. 
"^Saunderson  v.  Perrin  (1870),  22  L.  T.  N.  S.  419. 
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instead  of  Eobert  Mar  Shaw,  it  was  held  that  such  variance 
was  not  a  ground  of  nonsuit,  but  .merely  a  question  of  iden- 
tity,  which  could  be  shown  at  the  trial  and  there  amended."'' 

Where  it  is  necessary  to  amend  an  issue,  by  reason  of 
some  mistake  appearing  in  it,  the  proper  practice  seems  to 
be,  that  the  party  desiring  the  amendment  must  go  back 
to  chambers,  and  should  not  apply  at  the  trial.'*  The  issue 
as  directed  by  the  interpleader  order  cannot  be  amended  at 
the  trial.'*^  Where  the  plaintiff  delivered  an  issue  which 
contained  an  error,  he  was  allowed  to  amend  it  nunc  pro  tunc 
on  payment  of  costs.°° 

The  jury. — The  usual  practice  is  to  provide  in  the  inter- 
pleader order  whether  the  issue  is  to  be  tried  with  or  with- 
out a  Jury;*"  and  at  the  trial  the  plaintiff  in  the  issue  is  en- 
titled to  begin.'' 

When  there  are  two  claimants  disputing  the  rights  of 
an  execution  creditor,  one  being  a  purchaser  from  the  other, 
and  they  are  both  plaintiffs,  only  one  counsel  will  be  allowed 
to  address  the  jury  for  them  both.'" 

In  New  York  State,  when  an  action  is  begun  at  law,  and 
a  third  party  claiming  has  been  substituted  for  the  defen- 
dant, the  action  becomes  thereafter  an  equitable  one,  triable 
by  the  court,  and  neither  party  can  demand  a  jury  trial  as 
a  matter  of  right.'- 

"  Fisher  v.  Brock  (1892),  8  Man.  137. 

"Shingler  v.  Holt  (1861),  30  L.  J.  Ex.  322;  7  H.  &  N.  05. 

•=  Grant  v.  Hill  (1863),  5  Phila.  Pa.  173;  Campbell  v.  Wasser- 
man.  9  C.  C.  Pa.  381. 

"Mulholland  v.  Downs  (1867),  2  Chy.  Chamb.  Ont.  233. 

"See  page  187. 

""Edwards  v.  Matthews  (1847).  16  L.  J.  Ex.  291,  4  D.  &  L.  721; 
Alexander  v.  Handy  (1848),  11  Ir.  L.  R.  328. 

"  Gayton  v.  Espin  (18.")9),  1  F.  &  F.  722. 

'  Clark  v.  Mosher  (1887),  107  N.  Y.  128;  Dinley  v.  McCuUagh 
(1895).  92   Hun.   N.   Y.   454. 
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Applicant  gets  his  costs. — The  practice  in  Courts  of 
Equity,  from  the  earliest  period,  both  in  England  and 
Aifterica,  has  always  been  to  allow  a  stakeholder,  who  has 
made  out  a  case  for  interpleader,  his  costs  of  the  interpleader 
suit,  as  well  as  his  costs  of  any  proceedings  which  the  claim- 
ants may  have  brought  against  him,  and  all  these  he  is  en- 
titled to  deduct  from  the  fund  in  his  hands  before  he  pays 
it  into  court,  or  otherwise  disposes  of  it  under  the  direction 
of  the  court.  He  has  a  lien  for  his  costs  on  the  fund  or 
other  property,  and  is  not  to  be  obliged  to  take  his  chance , 
of  getting  his  costs  from  the  claimant,  against  whom  the 
court  may  ultimately  decide.  The  successful  claimant  event- 
ually gets  these  costs  back,  as  well  as  his  own  costs,  from 
the  claimant,  who  either  cannot  support  his  claim,  or  who 
fails  to  appear.^    The  applicant  will  be  entitled  to  his  costs 

'Hendry  v.  Key  (1756),  1  Dick.,  291;  Aldrich  v.  Thompson 
(1787),  2  Brown  Ch.  C.  149;  Hodges  v.  Smith  (1787),  1  Cox,  357; 
Dowson  V.  Hardcastle  (1791),  2  Cox,  278;  Edensor  v.  Roberts 
(1791),  2  Co-x,  280;  Aldridge  v.  Mesner  (1801),  6  Ves.  Jim.  418; 
Cowtan  V.  Williams  (1803),  9  Ves.  Jun.  107;  Dunlop  v.  Hubbard 
(1812),  19  Ves.  Jun.  205;  Mason  v-.  Hamilton  (1831),  5  Sim.  21; 
Campbell  v.  Solomons  (1823),  1  Sim.  &  S.  462;  Glynn  v.  Locke 
(1842),  3  Dr.  &  War.  24;  Symes  v.  Magnay  (1885),  20  Beav.  47: 
Laing  v.  Zeden  (1874),  9  L.  R.  Ch.  App.  736;  Wells  v.  Hews 
(1876),  24  Gr.  (Ont.)  131;  Balchen  v.  Crawford  (1844),  1  Sandf.  Cli. 
N.  Y.  380;  Oppenheim  v.  Leo  Wolf  (1846),  3  Sandf.  Ch.  X.  Y.  571; 
Richards  v.  Salter  (1822),  6  Johns  Ch.  N.  Y.  445;  Spring  v.  S.  C. 
Ins.  Coy.  (1823),  8  Wheat.  TJ.  S.  268;  Atlunson  y.  Manks  (1823),  1 
Cow.  N.  Y.  601;  Oanfield  v.  Morgan  (1824),  Hopk.  N.  Y.  256; 
Thomson  v.  Ebbets  (1824),  Hopk.  N.  Y.  272;  Aymer  v.  Gault  (1830). 
2  Paige,  N.  Y.  284;  Badeau  v.  Rogers  fl830),  2  Paige,  N.  Y.  209: 
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in  an  interpleader  suit,  notwithstanding  the  fact,  that  he 
might  have  brought  the  parties  together  in  prior  garnishee 
procedings,  if  it  appears  that  an  injunction  is  necessary  for 
his  protection.'' 

When  relief  as  to  part  of  fund. — If  one  claimant  claims 
a  larger  sum  than  the  stakeholder  admits  or  pays  into  court, 
such  claimant  will  be  allowed  to  proceed  with  an  action  to 
recover  the  balance,  and  the  question  of  costs  as  between 
the  stakeholder  and  this  claimant  will  be  reserved  until  the 
determination  of  such  action,  or  until  further  order.  But 
if  the  claimant  does  not  elect  to  proceed  with  an  action  for 
the  balance,  then  the  costs  of  the  stakeholder  will  be  ordered 
out  of  the  fund.^ 

Where  an  insurance  company  filed  a  bill  in  respect  of 
two  life  policies,  and  was  h'eld  entitled  to  relief  as  to  one 
and  not  as  to  the  o.ther,  the  bill  was  dismissed  with  costs,  in 
respect  of  one  policy,  to  the  defendant  entitled,  and  allowed 
with  costs  in  respect  of  the  second  policy.  The  costs  pay- 
able by  the  plaintiff  were  set  off  against  the  costs  to  be 
received  by  him.* 

Where  costs  overlooked  in  paying  over  fund. — ^Where  a 
stakeholder  paid  the  whole  fund  into  court,  without  asking 
or  deducting  his  charges,  and  afterwards  sought  to  have  the 
fund  out  again,  so  that  he  might  deduct  his  charges,  an 
order  was  made,  in  Missouri,  that  he  be  allowed  to  appear 

Manchester  v.  Stimson  (1853),  2  K.  I.  415;  Consociated  Prasby- 
terian  Soc.  v.  Staples  (1855),  23  Conn.  544;  Farley  v.  Blood  (1854), 
30  N.  H.  354;  First  National  Bank  v.  West  Kiver  Ry.  Co.  (1874), 
46  Vt.  633;  Bahway  Savings  Soc.  v.  Drake  (1874),  25  N.  J.  Bq. 
220;  Wakeman  v.  Kingsland  (1889),  46  N.  J.  Bq.  113;  Louisiana  v. 
Clark  (1883),  16  Fed.  R.  20,  Lou.;  Wayne  County  Savings  Bank  v. 
Airey  (1893),  95  Mich.  520;  Glaser  v.  Priest  (1888),  29  Mo.  App.  1; 
Franco  v.  Joy  (1894),  56  Mo.  App.  433;  Christian  v.  National  Life 
Ins.  Co.  (1895),  62  Mo.  App.  35;  North  Pacific  Lumber  Co.  v.  Lang 
(1895),  4?  P.  Repr.  799  (Or.);  Keller  v.  Bading  (1896),  64  111.  App. 
198;  First  National  Bank  of  Battleboro  v.  West  River  Ry.  Coy. 
(1874),  46  Vt.  633.  The  same  rule  prevails  in  the  Scotch  action  of 
multiplepoinding,  Hepburn  v.  Rex  (1894),  Ct.  of  Session,  21  R. 
1024;  see  also  Dill  v.,  Ricardo  (1885),  Ct.  of  Session,  12  R.  604; 
Pollard  V.  Galloway  (1881),  Ct.  of  Session,  9  R.  21. 

"Henry  v.  Glass  (1885).  2  Man.  97. 

»  City  Bank  v.  Bangs  (1831).  2  Paige  N.  Y.  570. 

'Glynn  v.  Locke  (1842),  3  Dr.  &  War.  24. 
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at  the  trial  to  show  whether  or  not  he  should  have  an  allow- 
f.nce.'^ 

Under  Interpleader  Statutes. — The  English  Interpleader 
Act  of  1831  provided,  that  on  applications  by  stakeholders, 
the  court  might  make  such  orders  as  to  costs  as  might  appear 
to  be  just  and  reasonable.  In  the  first  decisions  under  this 
statute,  the  rule  in  equity  as  to  costs  was  adopted,  and  has 
been  followed  ever  since,  namely,  that  where  the  stakeholder 
has  acted  fairly  with  respect  to  the  fund  in  dispute,  he  will 
be  entitled  in  the  first  instance  to  his  costs  out  of  it;  or  to 
a  lien  for  them  upon  the  goods  or  chattels,  if  the  subject  in 
dispute  is  other  than  money.  These  costs,  the  ultimately 
unsuccessful  claimant,  must  repay  to  the  claimant  who 
establishes  his  title.  It  is  just  and  reasonable  that  the 
stakeholder  should  be  protected,  and  he  will  be  entitled  to 
his  lien,  although  the  successful  claimant  may  object  that 
he  will  not  be  able  to  collect  the  costs  deducted,  by  reason 
of  the  insolvency  of  the  unsuccessful  claimant  who  is  ordered 
to  repay  them.  Both  claimants  must  keep  the  stakeholder 
harmless.^ 

Lien  for  costs. — When  the  subject  matter  consists  of 
chattels,  the  strict  order  which  the  stakeholder  is  entitled 
to,  is,  that  he  shall  receive  his  costs  before  giving  up  the 
property  in  his  hands.  It  is  usual  to  provide,  that  either 
claimant  may  in  the  first  instance  have  the  property,  upon 
giving  security  and  paying  the  stakeholder's  costs  within  a 

""■  Re  Gregg's  Assignment,  Fee  v.  Wolfe  (1898),  74  JXo.  App.  58. 

'Parker  v.  Linnett  (1834),  2  Dowl.  562;  Duear  t.  Mackintosh 
(3824),  2  Dowl.  730;  Cotter  v.  Bank  of  England  (1834),  2 
Bowl.  728;  Beeves  v.  Barraud  (1839),  7  Scott,  281;  Pitchers 
V.  Edney  (1838),  4  Bing.  N.  C.  721;  Attenborough  v.  London 
&  St.  Katharines  Dock  Coy.  (1878),  3  0.  P.  D.  450; 
Gillespie  v.  Robertson  (1878),  14  U.  O.  L.  J.  28;  M'Elheran  v. 
London  (1886),  22  U.  C.  L.  J.  28,  11  Ont.  Pr.  181;  Shaw  v. 
Weldon  (1884),  2  New  Zealand  L.  R.  395;  Armit  v.  Hudson 
Bay  Coy.  (1886),  3  Man.  529.  In  an  early  case,  where  a  stake- 
holder had  been,  offered  an  indemnity  and  had  refused  it,  he  was 
not  allowed  his  costs.  Gladstone  v.  White  (1836),  1  Hodges,  386. 
Under  the  English  Act  a  person  entitled  to  costs  under  an  Inter- 
pleader Order,  was  not  bound  to  take  out  execution  under  that 
Act,  but  might  make  the  order  a  rule  of  Court  and  take  out  execu- 
tion under  another  statute.  Cette  v.  Bartlett  (1842),  9  M.  &  W. 
840.  1  Dowl.  N.  S.  928. 
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certain  time,  failing  which,  the  latter  sells  the  goods  aaid 
pays  the  proceeds  into  court,  first  deducting  his  costs, 
charges  and  expenses  of  sale.  In  one  case,  where  all  the 
parties  were  before  the  court,  the  unsuccessful  claimant  was 
ordered  to  pay  at  once  the  stakeholder's  costs,  and  the 
chronometer  which  was  in  question  was  delivered  to  the 
successful  claimant." 

Under  an  English  Eule,  which  limits  a  master's  jurisdic- 
tion to  the  costs  of  matters  which  are  before  him,^"  it  has 
been  held,  that  where  a  stakeholder,  who  has  been  sued, 
applies  for  relief  to  the  master,  the  master  has  only  power 
over  the  costs  of  the  interpleader  application,  and  not  over 
the  costs  of  the  action  against  the  stakeholder,  which  is  not 
before  him.^'^ 

Of  action  against  stakeholder. — The  stakeholder  is  en- 
titled to  his  costs  of  the  interpleader  proceeding  whether  he 
has  been  sued  or  not,'-^  and  when  one  or  both  of  the  claim- 
ants have  sued  him,  he  is  also  entitled,  out  of  the  fund,  to 
the  costs  of  one  or  both  actions  as  the  case  may  be,^^  and 
upon  bringing  into  court  the  amount  claimed,  to  deduct 
from  it  the  amount  of  his  taxed  costs  up  to  that  period,  the 
question  on  whom  the  ultimate  liability  shall  fall  being  re- 
served.^^  In  New  York  the  applicant  must  pay  the  costs 
of  the  action  against  him  up  to  the  time  he  interpleads. ^° 

"Reeves  v.  Barraud  (1839),  7  Scott.  281. 

"Eng.  Order.  5i  Rule  12  (i). 

"Hansen  v.  Maddox  (1883),  12  Q.  B.  D.  100. 

»=  Clench  v.   Dooley  (1887),  56  L.  T.  122. 

"Agar  V.  Blethyn  ^835),  1  Tyr.  &  Granger,  160;  Pitchers  v. 
Edney  (1838),  4  Bing.  N.  C.  721;  Gillespie  v.  Robertson  (1878),  14 
U.  G.  L.  J.  28;  M'Elheran  v.  London  (1886),  22  U.  C.  L.  J.  28; 
Armit  v.  Hudson  Bay  Co.  (1886,),  3  Man.  529.  But  see  Regan  v. 
Jones  (1841),  5  Jur.  607,  and  Jones  v.  Regan  (1841),  9  Dowl.  580, 
where  the  stakeholder  was  allowed  his  costs  of  the  action  by  the 
claimant  who  failed,  but  no  costs  of  the  action  by  the  successful 
claimant.  Under  section  3  of  the  English  Interpleader  Act  of  1831, 
the  Court  could  oaly  order  costs  between  the  stakeholder  and  the 
claimant  who  had  sued,  when  the  other  claimant  did  not  appear.  In 
some  early  decisions  therefore,  the  Court  departed  from  the  usual 
rule  and  made  each  party  pay  his  own  costs  of  the  interpleader, 
and  the  stakeholder  the  costs  of  the  action  up  to  the  commence- 
ment of  the  interpleader,  Lambert  v.  Cooper  (1837),  5  Dowl.  547; 
Murdock  v.  Taylor  (1840),  6  Bing.  N.  C.  393,  8  Scott,  604. 

"  Searle  v.  Matthews  (1883),  W.  N.  176,  19  Q.  B.  D.  77,  note. 

"  Sexton  V.  Home  Fire  Ins.  Coy.  (1898),  35  App.  Div.  N.  Y.  170. 

M.L.I.  19 
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Sheriff's  costs. — Immediately  after  the  Interpleader  Act 
became  law  in  England  in  1831,  a  rule  was  laid  down,  that 
the  sheriff  should  pay  his  own  costs  of  coming  to  the  court, 
no  matter  how  meritorious  and  proper  his  conduct  might 
have  been.  The  dignity  of  his  office  was  thought  a  suffi- 
cient recompense  for  large  pecuniary  loss.  It  was  said, 
that  the  Act,  passed  for  his  relief,  conferred  sufficient  bene- 
fit upon  him  by  allowing  him  to  interplead,  and  so  to  relieve 
himself  of  a  liability  cast  upon  him  by  law.  This  rule  was 
adopted,  notwithstanding  the  fact,  that  the  statute  said  dis- 
tinctly that  the  costs  should  be  in  the  discretion  of  the 
court.^'  The  rule  was  the  same  when  a  coroner  inter- 
pleaded.^' But  the  sheriff  was  allowed  his  costs,  if  it  ap- 
peared that  the  conduct  of  the  parties  had  been  vexatious 
or  grossly  improper,^*  and  was  always  allowed  those  incurred 
after  the  date  of  the  interpleader  order,  including  the  costs 
of  a  final  application.^" 

In  course  of  time,  the  English  Courts  began  to  look 
with  a  more  lenient  eye  upon  the  sheriff,  and  taking  ad- 
A-antage  of  the  discretion  allowed  by  the  interpleader  stat- 
utes, it  became  the  practice  to  direct  the  unsuccessful  party 
to  pay  the  sheriff's  costs.     It  has  been  said  in  Ireland,  that 

"Barker  v.  Dynes  (1832),  1  Dowl.  1G9;  Bowdler  t.  Smith 
(1832),  1  Dowl.  417;  Field  v.  Cope  (1832),  1  Dowl.  567;  Perkins  v. 
Burton  (1833),  2  Dowl.  108;  Armitage  v.  Foster  (1835),  1  H.  &  W. 
208;  Scales  v.  Sargeson  (1835),  4  Dowl.  231;  West  t.  Rotherham 
(1836),  2  Bing.  N.  C.  527;  Beswiek  v.  Thomas  (1837),  5  Dowl.  458; 
Staley  v.  Bedwell  (1839),  10  Ad.  &  Ell.  145;  Ball  v.  Bruen  (1S4S). 
BI.  D.  &  O.  283;  Alexander  t.  Handy  (1848),  11  Ir.  L.  K.  328; 
Deehan  t.  Lynch  (1850),  2  Ir.  Jur.  O.  S.  15;  Cotton  v.  Cregan 
(1S55).  4  Ir.  C.  L.  R.  250;  McCann  t.  Birch  (1878),  2  L.  R.  Ir. 
500;  McCollum  v.  Kerr  (1862),  8  U.  C.  L.  J.  O.  S.  71.  In  the 
Court  of  Exchequer  the  sheriff  was  allowed  his  costs:  Oram  v. 
Sheldon  (1835),  3  Dowl.  640;  Gilhooly  v.  Grogan  (1853),  5  Ir.  Jur. 
O.  S.  244;  and  in  a  few  other  cases  the  rule  was  departed  from: 
Towgood  V.  Morgan  (1832),  3  Tyrw.  52  note;  Burke  t.  D'Arcv 
(1847),  9  Ir.  L.  R.  287;  Scully  t.  Figgis  (1848).  13  Ir.  L.  R.  156; 
Fitzgerald  v.  Coates  (1.849),  1  Ir.  Jur.  O.  S.  64;  Campbell  v. 
Sweeny  (1873),  7  Ir.  L.  T.  &  Sol.  J.  584. 

"Phibbs  v.  Phibbs  (1851),  3  Ir.  Jur.  O.  S.  96. 

"Cox  Y.  Fenn  (1838),  7  Dowl.  50;  Thompson  v  Sheddon 
(1835),  1  Scott,  007;  Lewis  v.  Eicke  (1S34),  2  Dowl.  337. 

"Bryant  v.  Ikey  (1832),  1  Dowl.  428;  Scales  v.  Sargeson  (1835), 
4  Dowl.  231;  O'Callaghan  v.  Barnard  (1830),  3  Law  Rec.  O.  S.  272; 
McCollum  V.  Kerr  (1862),  8  TJ.  C.  L.  J.  O.  S.  71. 
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both  the  makers  of  the  law.  and  its  administrators,  have  at 
length  begun  to  realize  that  modern  sheriffs  are  generally 
poor  men,  to  whom  the  dignity  is  a  burden,  and  in  recent 
decisions  they  have  been  more  liberally  dealt  with.^°  This 
follows  the  practice  of  the  Court  of  Chancery,  where  it  was 
held,  that  the  sheriff  having  done  his  duty  was  entitled  to 
his  costs  out  of  the  fund,  and  if  that  should  be  insufficient, 
to   an  order  upon  the  claimants  for  the   deficiency.^^ 

By  1883,  the  practice  had  become  quite  settled,  and  in 
that  year  it  was  decided  as  follows :  When  an  order  is  made 
on  the  application  of  a  sheriff,  he  is  entitled  to  his  costs 
from  the  period  at  which  he  has  been  called  into  interplead- 
ing action;  as  against  an  unsuccessful  claimant,  to  costs 
from  the  time  of  notice  of  the  claim,  or  from  the  time  of 
sale,  whichever  is  first;  and  when  a  sheriff  is  ordered  to  with- 
draw, he  is  entitled  to  costs  as  against  the  execution  credi- 
tor from  the  time  at  which  the  latter  authorized  the  carry- 
ing on  of  the  interpleader  proceedings,  which  is  generally 
.from  the  return  of  the  interpleader  summons.-^ 

Statutory  provision  in  Ontario. — In  Ontario,  in  1846,  the 
legislature  made  provision  for  the  payment  of  the  sheriff's 
costs  in  interpleader  as  a  matter  of  right.  After  an  issue 
has  been  directed  to  be  tried,  the  sheriff  may  tax  his  costs, 
and  serve  a  copy  of  the  certificate  of  taxation  upon  each 
of  the  parties  to  the  issue.  The  successful  party  must  then 
tax  such  costs  as  part  of  his  costs  of  the  cause,  and  upon 
receipt  of  them,  pay  them  over  to  the  sheriff,  unless  he  has 
been  joreviously  made.  If  the  successful  party  refuse  to  do 
this,  the  sheriff  may  then  obtain  an  order,  that  the  success- 
ful party  shall  himself  pay  them.  If  the  parties  to  the  issue 
compromise  the  matter,  then  the  sheriff  is  paid  by  the  ex- 
ecution creditor.^' 

This  provision  has  also  been  adopted  in  Manitoba,  and 
when  a  claimant  is  barred,  without  the  trial  of  an  issue,  the 

'"Ex  p.  Streeter  in  re  Moi-ris  (1881),  19  Chy.  Div.  216;  Malone 
r.   Ross   (1900),  2  Ir.  R.   586. 

=1  Child  V.  Mann  (1867),  L.  R.  3  Eq.  806. 

'^  Searle  v.  M.itthews  (1883),  W.  N.  176,  19  Q.  B.  D.  77  note. 

""Ont.  Rule  1120. 
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proper  order  isj  'that  the  sheriff's  costs  be  taxed  to  him, 
and  an  allocatur  served  on  the  execution  creditor,  that  the 
latter  add  them  to  his  costs,  and  upon  receipt  of  them  from 
the  claimant,  pay  them  over  to  the  sheriff.'  The  sheriff  is 
not  entitled  to  them  in  the  first  instance  from  the  execu- 
tion creditor.^* 

In  Ontario  since  1897,  when  an  issue  is  directed  to  be 
tried,  the  costs  of  the  sheriff  incurred  in  consequence  of  the 
adverse  claim,  are  made  a  first  lien  or  charge  upon  the  money 
or  goods  which  may  be  found  to  be  applicable  upon  the  ex- 
ecution.-" This  in  effect  makes  the  execution  creditor,  who 
puts-  the  sheriff  in  motion,  always  liable  for  his  costs,  but 
the  creditor  has  his  remedy  over  against  the  unsuccessful 
claimant. 

When  execution  creditor  abandons. — It  was  formerly  the 
rule,  when  a  sheriff  had  seized  in  obedience  to  the  writ,  and 
without  any  special  instructions  from  the  execution  creditor, 
that  the  latter  was  not  bound  to  determine  what  course  he 
should  adopt  until  the  sheriff  had  interpleaded,  and  thus  af- 
forded him  an  opportunity  of  examining  an  affidavit  from  the 
claimant.  The  execution  creditor  could  then  withdraw  and 
decline  to  take  an  issue,  and  was  not  liable  to  pay  the  costs 
of  the  sheriff.  But  where  special  instructions  had  been 
given  to  the  sheriff  to  seize  particular  goods,  the  execution 
creditor  could  not  then  abandon  after  interpleader  proceed- 
ings had  been  instituted  without  pajdng  the  sheriff's  costs, 
nor  was  it  necessary  that  special  instructions  should  have 
been  given  in  contemplation  of  an  adverse  claim.  If  special 
instrnctions  were  denied  the  sheriff  was  assumed  to  have 
acted  under  the  writ.^" 

Wliere  a  sheriff  had  seized  without  instructions  in  Mani- 
toba, and  the  solicitor  for  the  execution  creditor  wrote,  after 
a  claim  had  been  made,  intimating  that  the  sheriff  was  en- 
titled to  interplead,  and  suggesting  that  he  had  better  con- 

""  PattersoQ  v.  Kennedy  (1884).  2  Man.  63. 

"'Rule   1120    (1). 

"» Glasier  v.  Cook  (1835),  5  N.  &  M.  680;  C.  v.  D.  (1883),  W.  N. 
TO7:  Prosser  v.  Mallinson  (1884),  28  Sol.  J.  pps.  411,  616;  Vanstaden 
V.  Vanstaden  (1884),  10  Ont.  Pr.  428;  Canadian  Bank  of  Com- 
merce V.  Tasker  (1880),  8  Ont.  Pr.  351. 
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Stilt  his  solicitor;  upon  the  sheriff  interpleading  the  execu- 
tion creditor  abandoned,  and  he  was  allowed  to  do  so  with- 
out paying  the  sheriii's  costs.^'  But  where  a  creditor  know- 
ing of  a  claim  to  be  made,  directed  the  sherifE  to  interplead, 
and  on  the  return  of  the  motion  obtained  an  enlargement 
to  enable  him  to  examine  the  claimant,  and  then  abandoned, 
he  was  directed  to  pay  the  sherifE's  costs.^' 

Creditor  must  instruct  sheriff. — As  a  result  of  this  prac- 
tice the  sheriff  often  found  himself  in  a  dilemma;  having 
seized,  and  a  claim  having  been  made  the  execution  creditor 
would  frequently  refuse  to  say  whether  he  intended  to  admit 
or  to  dispute  the  claimant's  title.  The  sheriff  was  thus 
obliged  to  interplead,  and  upon  the  creditor  abandoning, 
had  to  pay  his  own  costs.  To  clear  the  sherifE's  course  in 
such  cases,  it  was  enacted  in  England  in  1889,  that  there- 
after, upon  a  claim  being  made,  the  execution  creditor  should 
at  the  request  of  the  sheriff  admit  or  dispute  the  claim.  If 
he  admitted  the  title  of  the  claimant  he  was  only  liable  to 
the  sheriff  for  fees  and  expenses  incurred  prior  to  the  re- 
ceipt of  the  notice  admitting  the  claim.  If  on  the  other 
hand  the  execution  creditor  did  not  in  due  time  admit  or 
dispute  the  claim,  and  an  interpleader  went  on,  the  court 
might  make  all  such  orders  as  to  costs,  fees,  charges  and 
expenses  as  might  be  just  and  reasonable.^"  The  reasonable 
order,  if  the  execution  creditor  abandons  after  proceedings 
have  been  instituted,  is  to  make  him  liable  for  all  costs  down 
to  the  time  he  abandons,  because  the  interpleader  would  have 
been  unnecessary  had  he  admitted  the  claim  in  thq  first  in- 
stance. These  English  Eules  were  adopted  in  Ontario  in 
1593.=" 

When  execution  creditor  fails  to  appear. — If  an  execu- 
tion creditor  fails  to  appear  after  he  has  specially  directed 
a  seizure,  or  after  he  has  requested  the  sherifE  to  interplead, 
or  when  he  appears  and  subsequently  consents  to  the  sheriff's 

^' Blake  v.   Manitoba   Milling   Coy.   (1891),   8   Man.   427. 
"  Stephens  v.   Rogers  (1889),  6  Man.  298. 
""Eng.  Order  57.  Rules  16  and  16  A. 
^"Ont.  Rules  (1897)  1115  and  1116. 
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withdrawal,  as  well  as  where,  after  a  trial,  the  issue  has 
been  decided  against  him,  he  must  pay  the  sheriff's  costs  of 
the  interpleader  application.^^  Where  the  claimant  suc- 
ceeds all  the  execution  creditors  who  take  part  in  the  issue 
arc  liable  for  the  sheriff's  costs. ■''^ 

In  addition  to  his  costs  of  the  interpleader  application, 
the  sheriff  is  also  entitled,  where  he  has  acted  properly,  to 
his  costs  of  any  action  which  the  claimant  may  have  brought 
against  him,  as  where  a  claimant  hastily  followed  up  his 
notice  with  an  action,  and  the  sheriff  applied  promptly  for 
relief  by  interpleader."'  But  the  sheriff  will  have  to  pay 
the  costs  of  the  claimant's  action,  if  he  might  have  inter- 
pleaded before  the  action  was  brought.'* 

If  the  claimant  fail  to  appear. — If  the  claimant  fail  to 
appear  u.pon  the  return  of  the  interpleader  application,  or 
if  he  appear  and  do  nothing  to  substantiate  his  claim,  and  is 
barred,  he  must  pay  the  sheriff's  costs. '^  He  will  also  be 
liable  for  such  costs,  if,  after  the  trial  of  an  issue,  it  turns 
out  that  he  is  the  unsuccessful  party. '^  But  a  successful 
claimant  will  never  be  called  upon  to  pay  the  sheriff's  costs. ^'' 

Execution  creditor's  liability  to  sheriff. — In  addition  to 
the  rule  that  the  party  who  fails  must  pay  the  sheriff's  costs, 
whether  he  be  the  claimant  or  the  execution  creditor,  there 
is  a  further  practice  under  which  the  sheriff  may  in  all  cases 
ask  his  costs  at  once  from  the  execution  creditor,  as  the 
party  who  has  put  him  in  motion.'*  It  is  a  reasonable  rule 
that  the  sheriff  is  entitled  to  be  made  safe,  and  he  has  a 
right  to  say  to  the  person  who  puts  him  in  motion,  pay 
me   the  amount   of   my  costs.     The   strict   form  of   order 

"Bramsden  v.  Parker  (1S85),  1  Times  Rep.  510;  Carter  v. 
Stewart  (1877),  7  Ont.  Pr.  85;  Manitoba  v.  Routley  (188G),  3  Man. 
29G;  Bank  v.  Emerson  (1878),  7  W.  N.  C.  (Pa.)  392. 

«  Brown  y.  Portage  La  Prairie  Mfg.  Co.  (1S85),  3  Man.  245. 

"'Carter  v.  Stewart  (1877),  7  Ont.  Pr.  85;  Macdonald  v.  Great 
N.  T^'.   Central  Ry.  Co.  (1894).  10  Man.  83. 

"Booth  V.  Preston  (1860),  3  Ont.  Pr.  90. 

=°Towgood  T.  Morgan  (1832),  3  Tyrw.  52  note;  Cochrane  v. 
McFarlane  (1888),  5  Man.  120;  Showers  ,.  Bull  (1888),  14 
Victoria  L.  R.  219. 

"  Searle  v.  Matthews  (1883),  W.  N.  17(5,  19  Q.  B.  77,  note. 

"JIassey  v.   Gaudry   (1887),  4  Man.   229. 

°»Hale  Y.   Saloon  Omnibus  Co.   (1859),  4  Drew.  p.  500. 


COSTS  AND  CHARGES.  295 

therefore,  when  a  claimant  fails,  is,  that  the  costs  shall  be 
paid  in  the  first  instance  by  the  execution  creditor  to  the 
sheriff,  and  that  the  execution  creditor  shall  have  his  remedy 
for  them  over  against  the  unsuccessful  claimant.  This  is 
the  strict  order  which  the  sheriff  is  entitled  to,  although 
often  he  does  not  ask  for  it,  but  if  the  sheriff  prefers  the 
liability  of  the  execution  creditor  he  is  entitled  to  it.^'  The 
words  'make  such  other  orders  as  may  appear  just  accord- 
ing to  the  circumstances '  are  wide  enough  to  enable  the 
court  to  direct  in  the  original  interjjleader  order,  that  the 
sheriff's  costs  shall  be  paid  by  the  execution  creditor,  thus 
giving  the  sheriff  a  summary  method  of  enforcing  paym.ent.*" 

In  Ireland  the  same  principle  is  put  in  another  way  when 
it  is  said,  that  an  interpleader  order  places  the  sheriff  in  the 
position  of  a  plaintiff  who  has  been  held  entitled  to  maintain 
a  bill  of  interpleader,  and  who  must  therefore  be  indemnified 
in  the  first  instance  by  the  property,  or  by  the  person  who 
establishes  his  right  to  it,  against  his  costs.  This  rule  ap- 
plies to  all  costs  incurred  in  reference  to  the  subject  matter, 
either  before  or  after  the  order.*'- 

After  an  interpleader  order  had  been  made  directing  an 
issue,  the  debtor's  landlord  made  a  claim  for  rent  which  the 
execution  creditor  did  not  meet,  and  the  sheriff  went  out  of 
possession.  An  order  was  then  made  discharging  the  issue, 
and  directing  the  execution  creditor  to  pay  the  sheriff's  costs, 
half  of  which  were  to  be  repaid  by  the  claimant.*^ 

Where  an  issue  had  been  directed  and  the  claimant,  who 
was  plaintiff,  failed  to  bring  it  on  for  trial,  an  order  was 
made  barring  the  claimant,  and  the  execution  creditor  was 
ordered  to  pay  the  sheriff's  costs. *^ 

Where  the  result  of  the  trial  of  an  issue  showed  that  the 
execution  creditor  had  succeeded  as  to  part  of  the  goods, 

2=  Stern  v.  Tegntr  (1898),  1  Q.  B.  37;  Smith  v.  Darlow  (1884), 
2G  Chy.  Div.  605;  Todd  v.  M'Keevir  (1895),  2  Ir.  K.  400;  Hall  v. 
Bowerman   (1900),  19  Ont.  Pr.  268. 

"Ashdown  v.  Nash   (1885),  3  Man.  37. 

'^Malone  v.   Ross   (1900),   2  Ir.   R.   586. 

"Lawson  v.  Carter  (1894),  W.  N.  6. 

"Bantock  v.  Cattley  (1893),  Ont.  Master  in  Chambers,  not 
reported.     See  also  Stern  v.  Tegner  (1898),  1  Q.  B.  37. 
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and  the  claimant  as  to  the  balance,  and  no  costs  of  the  issue 
were  given  to  either  party,  an  order  was  made  at  the  re- 
qviest  of  the  sheriff,  directing  that  his  costs  should  be  paid 
by  the  execution  creditor,  and  that  one-half  of  these  should 
be  repaid  by  the  claimant.**  And  where  an  execution  credi- 
tor was  plaintiff  and  succeeded,  each  party  was  ordered  to 
pay  his  own  costs,  except  that  the  sherifE's  costs  were  to  be 
paid  by  the  execution  creditor  in  the  first  instance,  with  the 
right  of  recovering  them  from  the  claimant.*' 

Liability  of  execution  debtor. — Sometimes  the  execu- 
tion debtor  has  been  ordered  to  pay  the  costs  of  the  sheriff 
and  other  parties.  Thus,  after  an  issue  had  been  directed 
between  the  execution  creditor  and  a  third  party,  the  execu- 
tion debtor  appealed  in  the  action  and  gave  security,  but 
eventually  the  execution  creditor  succeeded  on  the  appeal 
and  the  debtor  paid  the  judgment.  It  was  held  that  the 
execution  creditor  and  the  execution  debtor  should  each 
pay  their  own  costs  of  the  interpleader,  and  one  moiety 
each  of  the  costs  of  the  sheriff  and  claimant.*'  But  as  a 
general  rule  the  sheriff  cannot  look  to  the  execution  debtor 
for  the  interpleader  costs.*' 

Shareholder  may  lose  his  costs. — As  a  person  entitled  to 
relief  by  way  of  interpleader  takes  his  costs  out  of  the  fund 
in  his  hands,  he  should  be  cautious  to  avoid  burdening  the 
fund  to  an  extent  beyond  what  his  own  protection  may  re- 
quire, and  being  sure  of  his  costs  the  court  should  be  most 
careful  not  to  allow  him  to  run  them  up  unnecessa-rily.** 

If,  therefore,  a  stakeholder  has  acted  improperly,  as  by 
delaying  his  application,  and  awaiting  the  suit  of  one  of  the 
claimants,  but  has  nevertheless  been  allowed  to  interplead, 
he  will  be  deprived  of  his  costs  of  the  interpleader  suit  or 
application,  and  in  addition  may  be  ordered  to  pay  the  costs 

"  Ontario  Silver  Co.  v.  Tasl<er  (1893),  15  Ont.  Pr.  180. 

"McCready  v.  VanValljenburg  (1893),  Ont.  McMahon,  J.,  not 
rcvorted. 

•"McLaren  v.  Canada  Central  Ry.  Co.  (1884),  10  Ont.  Pr.  328. 

^'Harrmond  v.  Navin  (1841),  1  Dowl.  N.  S.  351.  See  also 
Levy  V.  Davies  (1886),  12  Ont.  Pr.  93. 

''Scottish  Union  Ins.  Co.  v.  Steele  (1864),  9  L.  T.  N.  S.  677; 
Crawford  v.   Fisher   (1840).   1  Hare,   436. 
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of  the  action  which  the  successful  claimant  has  commenced, 
down  to  the  time  at  which  the  interpleader  order  or  decree 
was  made.  Vexatious  conduct,  or  culpable  negligence,  on 
the  part  of  the  applicant  in  the  prosecution  of  his  suit, 
whereby  needless  expense  is  occasioned,  ought  to  be  visited 
in  all  cases  with  costs  against  him.*" 

If  the  proceedings  are  irregular,  in  that  the  stakeholder 
dees  not  pay  the  fund  into  court,  he  will  be  deprived  of  his 
costs  out  of  the  fundf  and  if  he  proceeds  with  an  inter- 
pleader suit,  after  one  claimant  has  withdrawn,  he  will 
not  be  allowed  any  costs  incurred  after  the  notice  of  with- 
drawal."^ 

Stakeholder  may  have  to  pay  costs. — If  a  person  seeking 
relief  fail  to  make  out  a  case  for  interpleqiding  his  applica- 
tion or  suit  will  be  dimissed  with  costs. °^  The  court  will 
not  decree  the  costs  to  be  paid  by  the  claimant  whose  mis- 
conduct caused  the  suit.^'  And  if  a  defendant,  instead  of 
demurring  to  a  bill  of  interpleader  bad  on  its  face,  puts  in 
an  answer,  and  goes  on  to  a  hearing,  on  a  dismissal  of  the 
bill,  he  can  only  get  costs  up  to  the  time  he  might  have  de- 
murred.^* 

Costs  payable  by  sheriff. — As  a  general  rule  a  sheriff  will 
not  be  called  upon  tO'  pay  the  costs  of  an  interpleader  appli- 
cation, unless  it  is  shown  that  he  has  been  guilty  of  improper 
conduct.''^  A  claimant  who  has  succeeded  cannot  therefore 
ask  costs  against  the  sheriff.'*^    Nor  is  the  sheriff  liable  to 

"  Crawford  v.  Fisher  (1840),  1  Hare,  436;  Crickmore  v.  Free- 
ston  (1871),  40  L.  J.  Chy.  137;  Searle  v.  Mathews  (1883),  W.  N. 
176,  19  Q.  B.  D.  77  notei  Clougher  v.  Scooues  (1885),  3  Man.  238; 
Churchill  v.  Welsh  (1879),  47  Wis.  89;  Michigan  v.  White  (1880), 
44   Mich.   25. 

"■  Gardiner  Savings  Inst.  v.   Emerson  (1898),  91  Me.  5S5. 

"^  Symes  v.  Magnay   (1855),  20  Beav.  47. 

"=Dungey  v.  Angove  (1789),  2  Ves.  Jim.  303;  Bank  of  Mon- 
treal v.  Little  (1870),  17  Grant,  Ont.,  685;  Merchants  Bank  v. 
Peters  (1884),  1  Man.  872;  Bedell  v.  Hoffman  (1830),  2  Paige,  N. 
Y.  199.  The  same  rule  exists  in  Scotch  multiplepoinding,  Mac- 
kenzie v.  Sutherland  (1895),  Ct.  of  Session,  22  R.  233. 

'"Cochrane  v.  O'Brien  (1845),  8  Ir.  Eq.  E.  241. 

=•  Shaw  V.  Coster  (1840),  9  Paige,  N.  Y.  339. 

==  Bland  v.  Delano  (1888),  6  Dowl.  293. 

=»Morland  v.   Chitty   (1883),   1  Dowl.  520. 
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the  execution  creditor  when  the  claimant  does  not  appear.^^ 
And  where  an  execution  creditor  intends  to  relinquish,  he 
need  not  appear  on  the  interpleader  application,  and  if  he 
do  he  is  not  entitled  to  costs. ^^   . 

But,  if  a  sheriff  comes  to  the  court  under  circumstances 
which  do  not  entitle  him  to  relief,  his  application  will  be 
dismissed  with  costs,  as  where  he  has  given  up  part  of  the 
goods. '^  It  will  generally  be  the  case,  that  he  is  liable  for 
the  costs  of  only  one  of  the  parties.  Thus,  if  relief  is  re- 
fused because  the  claim  is  clearly  bad,  as  where  the  claimant 
alleged  title  under  a  bill  of  sale  executed  after  the  date  of 
the  seizure,  the  sheriff  will  be  liable  for  the  costs  of  the 
execution  creditor   only."" 

Where  a  sheriff  acting  under  the  writ,  seized  goods  in 
the  possession  of  the  claimant,  without  special  instructions 
from  the  creditor,  and  relief  by  interpleader  was  not  granted, 
he  was  directed  to  pay  the  claimant's  costs,  but  not  those  of 
the  execution  creditor,  where  it  appeared  that  the  latter  did 
not  repudiate  the  seizure. ""■ 

And  where,  pending  an  interpleader  application,  the 
sheriff  withdrew  at  the  request  of  the  execution  creditor, 
and  did  not  notify  the  claimant,  as  he  should  have  done,  but 
brought  both  parties  before  the  court,  he  was  ordered  to 
pay  the  costs  of  the  claimant,  but  not  those  of  the  execu- 
tion creditor;  as  also  when  his  application  was  refused  be- 
cause he  had  acted  in  the  interests  ,of  the  execution  creditor 
and  under  his  direction."^ 

The  sheriff  will  be  directed  to  pay  the  costs  of  the  claim- 
ant's action,  if  he  might  have  interpleaded  before  the  action 
was  commenced."^ 

"Philby  V.   Ikey  (1833),  2  Dowl.  222. 

""Glasier  v.  Cook  (1835),  5  N.  &  M.  680. 

""Braine  v.   Hunt  (1834),  2  Dowl.  391. 

"Re  Sheriff  of  Oxon  (1837),  6  Dowl.  136;  Monitor  Plow  Works 
V.  Allen   (1877),  Man.   Temp.  Wood,  165. 

"Bishop  V,   Hinxman   (1S33),   2  Dowl.   166. 

'''  Flynn  v.  Cooney  (1899),  18  Ont.  Pr.  321;  Burleigh  r.  Eng- 
land (1838),  1  Arnold,  106. 

"'Booth  V.  Preston  (1860),  3  Ont.  Pr.  90. 
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If  a  sheriff  call  a  landlord  before  the  court  along  with 
the  execution  creditor  and  claimant,  when  there  is  no  dis- 
pute as  to  the  rent,  he  will  have  to  pay  the  landlord's  costs 
of  appearing."* 

'  Where  a  sheriff  applied  for  relief,  but  it  appeared  that  an 
attachment  had  been  already  obtained  against  him  for  not 
returning  the  writ,  the  court  would  only  grant  his  appli- 
cation upon  the  terms  of  his  paying  the  costs  of  the  attach- 
ment.^^ 

Costs  of  further  proceedings. — As  a  general  rule,  after  a 
person  has  obtained  his  interpleader  order  or  decree,  it  is 
not  necessary  for  him  to  appear  before  the  court  again,  and 
if  he  do  so  of  his  own  motion,  as  upon  an  appeal,  or  on  a 
final  motion,  he  will  not  be  awarded  costs.  If  he  is  noti- 
fied by  one  of  the  parties,  such  party  may  have  to  pay  his 
costs  of  appearing.  "Where  an  interpleader  order  directed 
that  a  sheriff's  costs  should  be  paid  by  the  claimant  who  was 
barred,  and  the  claimant  appealed,  asking  for  a  reversal  of 
the  order,  and  that  the  execution  creditor  should  pay  the 
sheriff,  it  was  held  that  the  sheriff  was  wrong  in  attending, 
as  there  was  no  suggestion  that  if  the  appeal  were  allowed 
the  execution  creditor  would  not  be  able  to  pay,  and  he  was 
refused  his  costs.""  But  in  another  case,  where  it  appeared 
that  the  sheriff  would  lose  his  costs,  if  the  appeal  were  al- 
lowed, it  was  held  that  he  had  such  an  interest  in  the  result 
as  entitled  him  to  attend,  and  he  was  allowed  his  costs  of 
appearing  on  the  appeal."'' 

It  is  not  necessary  for  the  successful  party  to  notify  the 
sheriff  of  the  final  motion  to  bar  the  other  party  and  for 
costs.  If  he  do  so,  he  will  have  to  pay  the  sheriff's  costs 
of  appearing,  without  recourse  to  the  unsuccessful  party."^  If, 
however,  a  matter  affecting  the  sheriff's  own  costs  is  raised, 

"  Clarke  v.  Lord  (1833),  2  Dowl.  55. 
»=AIemore  v.  Adeane  (1835).  3  Dowl.  498. 
"  Ex  parte  Webster  in  re  Morris  (1882),  22  Chy.  Div.  136. 
"Trickett  v.   Girdlestone   (1897),   103   Law  Times  Jr.   81;   Kil- 
patrick  v.   Gilliam  (1890).  16  Vict.  L.   R.  673. 
«» O'Brien  v.  Bull  (1883).  9  Oct.   Pr.  494. 
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he  should  be  served  with  notice  of  the  final  order,  but  beyond 
that  in  ordinary  cases,  he  has  no  interest  in  the  proceedings, 
because  the  order  provides  how  his  costs  shall  be  recovered. 
If  he  is  needlessly  -served,  he  may  be  justified  in  attending, 
and  in  such  case  his  costs  will  be  borne  by  the  party  who 
brings  him  there."*" 

Costs  between  claimants. — As  between  the  two  claimants, 
the  rule  in  equity  is,  that  the  unsuccessful  party  will  be 
ordered  to  pay  the  successful  claimant's  costs  of  the  inter- 
pleader suit,  of  the  action  or  issue  directed,  and  also  to  make 
good  to  him  the  costs  and  charges  which  have  been  deducted 
from,  the  fund  by  the  stakeholder.  The  principle  is,  that 
the  claimant  who  improperly  raises  the  double  claim  must 
pay  the  costs  occasioned  by  it.''"  And  a  claimant  who  does 
not  appear,  will  be  liable  for  these  same  costs  and  charges, 
just  as  though  he  had  appeared  and  was  barred.^^  If  there 
is  no  fund  to  pay  into  court,  the  claimant  in  the  wrong 
must  pay  the  costs  of  the  stakeholder  and  of  the  innocent 
claimant.'^ 

With  regard  to  costs  between  the  claimants  in  proceed- 
ings under  the  Interpleader  Acts,  the  coiirse  of  practice  has 
been  to  follow  the  rules  of  equity,''^  and  to  order  the  un- 
successful claimant  to  pay  to  the  successful  party,  the  amount 
deducted  from  the  fund,  or  proceeds  by  the  stakeholder  for 
his  costs  and  charges,  as  well  as  the  successful  claimant's 

""Oi-ay  V.   Alexander   (1884),   10  Ont.   Pr.   358. 

'"Hendry  v.  Key  (1756),  1  Dick.  291;  Dowson  v.  Hardcastle 
(1791),  2  Cox,  278;  Edensor  v.  Roberts  (1791),  2  Cox,  280:  Cowtan 
V.  Williams  (1803),  9  Yes.  Jun.  107;  Martinius  v.  Helmnth  (1815), 
2  Yes.  &  B.  412;  Symes  v.  Magnay  (1855),  20  Bear.  47;  Lain?  v. 
Zeden  (1874),  9  L.  R.  Ch.  App.  736;  Richards  v  Salter  (1822),  6 
John  Ch.  N.  Y.  445;  Canfield  v.  Morgan  (1824),  1  Hopk.  X,  Y.  250; 
Manchester  v.  Stimson  (18.53),  2  R.  I.  415;  Farley  v.  Blood  (18.54), 
30  N.  H.  354;  Miller  v.  Watts  (1854),  4  Duer.  N.  Y.  203;  Miller 
V.  DePeyster  (1885),  1  Abb.  Ch.  N.  Y.  234.  But  see  contra 
Gardiner  Savings  Inst.  v.   Emerson  (1898),  91  Me.  .535. 

'^Hodges  V.  Smith  (1787),  1  Cox.  357;  Wells  v.  Hews  (1876), 
24  Gr.  Ont.  131.' 

'=  JIason  v.  Hamilton  (1831),  5  Sim.  21;  Aldridge  v.  Mesuer 
(1801).   6  Yes.   Jun.   418. 

''Melville  V.   Smark  (1841),  3  M.   &  G.  57. 
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costs  of  the  interpleader  application,  of  the  issue,  and  of 
a,ny  subsequent  proceedings.^* 

When  opposing  claimants  of  personal  property,  subject 
to  distribution,  interplead  each  other,  the  administrator  not 
being  a  party  to  the  litigation,  costs  will  not  be  allowed  to 
the  claimants  out  of  the  fund.^^ 

In  Pennsylvania,  upon  interpleader  over  a  fund  paid  into 
court  by  a  benefit  association,  the  costs  of  the  whole  litiga- 
tion were  taken  out  of  the  fund  and  the  balance  awarded 
to  the  rightful  claimant.'" 

When  interpleader  order  rescinded. — Where  an  inter- 
pleader order  directed  an  issue,  and  reserved  the  costs,  and 
the  defendant  in  the  issue  obtained  an  order  for  the  dis- 
charge of  the  interpleader  order  unless  the  plaintiff  should 
proceed  in  a.  certain  time,  which  he  failed  to  do,  it  was  held 
that  the  order  discharging  the  interpleader  order  did  not 
discharge  it  entirely,  and  that  jurisdiction  still  remained 
under  which  an  order  could  be  made  that  the  defaulting 
party  pay  the  costs.'' 

When  a  claimant  does  not  appear. — Under  the  English 
Interpleader  Act  as  first  enacted,  and  up  to  the  codification 
of  the  practice  in  1883,  when  it  was  amended,  if  a  claimant 
did  not  appear  on  a  stakeholder's  application,  the  court  was 
empowered  to  order  costs  between  the  stakeholder  and  the 
claimant  who  had  sued  him.  During  this  period  a  claimant 
could  not  be  ordered  to  pay  costs  when  he  did  not  appear, 

"Parker  v.  Linnett  (1834),  2  Dowl.  563:  Duear  v.  Mackintosh 
(1834),  2  Dowl.  730;  Agar  v.  Blethyn  (1835),  1  Tyr.  &  Granger, 
160;  Pitchers  v.  Bdney  (1838),  4  Bing.  N.  O.  721;  Reeves  v.  Bar- 
raud  (1839),  7  Scott,  281;  Regan  v.  Jones  (1841),  5  Jur.  607;  Jones 
V.  Began  (1841),  9  Dowl.  580;  Kooda  v.  Gun  Shot,  Etc.,  Ooy.  (1873), 
28  L.  T.  X.  S.  635;  Blaker  v.  Seager  (1897),  76  Law  Times,  392; 
Gillespie  v.  Robertson  (1878),  14  U.  C.  L.  J.  28;  ClauEther  v. 
Scoones  (1885),  3  Man.  238;  Armit  v.  Hudson  Bay  Coy.  (1886),  3 
Man.  529;  Shaw  v.  Weldoa  (1884),  2  New  Zealand  L.  R.  395. 

"Estate  of  Kirkendall  (1877),  43  Wis.  167;  Gardiner  Savings 
Inst.  V.  Emerson  (1898),  91  Me.  535. 

"North  Western  Masonic  Aid  Association  v.  Marshall,  10  C. 
C.   Pa.  270. 

"Wicks  V.  Wood  (1878),  26  W.  E.  680. 
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or  when  he  appeared  merely  to  object  to  an  irregularity.'* 
In  ilanitoba,  where  a  claimant  does  not  appear,  or  appears 
and  abandons,  no  costs  are  awarded  against  him,  but  if  he 
appear  and  asserts  a  claim,  which  he  fails  to  prove  or  sup- 
port, he  must  pay  costs.'"' 

Successful  execution  creditor. — The  successful  execution 
creditor  in  a  sherifE's  case  is  entitled  to  his  costs  from  the 
claimant,  as  where  the  latter  has  failed  to  appear,  or  has 
given  notice  that  he  will  not  proceed,  or  has  failed  after  the 
issue  has  been  tried  out.*" 

The  costs  of  a  successful  execution  creditor  should' come 
out  of  the  proceeds  of  the  goods,  if  they  cannot  be  collected 
from  the  claimant,  and  in  an  equitable  view  may  be  taken 
to  be  costs  of  the  execution,  for  they  are  a  disbursement 
necessary  in  working  out  the  execution,  and  it  is  by  their 
disbursement  that  the  fund  is  preserved  for  all  the  creditors 
who  are  interested.'^ 

Claimant  in  sheriff's  cases. — The  successful  claimant  in  a 
sherifE's  interpleader,  is  generally  entitled  to  his  costs  from 
the  execution  creditor,  as  where  the  latter  does  not  appear, 
or  abandons,  or  consents  to  be  barred,  or  is  fairly  beaten  on 
the  trial  of  the  issue. ^^  If  there  are  several  issues  with 
different  execution  creditors,  the  claimant  is  entitled  to  his 
costs  of  the  interpleader  application  and  final  motion  from 

'''Jones  \-.  Lewis  (1841),  8  M.  &  W.  2(34;  Grazebrook  t.  Pick- 
ford  (1S421,  2  I>.iwl.  X.  S.  248,  10  il.  &  W.  279;  Eooda  v.  Gun 
Sliot,  &c.,  Coy.  (1873),  28  L.  T.  N.  S.  G35. 

™Armit  t.   Hudson  Bay   Co.  (1886),  3  Man.  529. 

"Bowdler  v.  Smitli  (1832),  1  Dowl.  417;  Perkins  v.  Burton 
(1833),  2  Dowl.  108,  3  Tyrw,  51;  Towgood  v.  Morgan  (1832).  3 
Tyrw  52,  note;  Wills  "v.  Hopkins  (1835),  3  Dowl.  340;  Oram  v. 
Sheldon  (183.T.),  3  Dowl.  640;  Armitage  v.  Foster  (18351,  1  H.  &  TV. 
208:  Shuttleworth  y.  Clark  (1836),  4  Dowl.  561;  Burke  v.  Burke 
(1878),  12  Ir.  L.  T.  &  Sol.  J.  50  and  88.  As  against  a  married 
woman,  Nunn  v.  Tyson  (1901),  17  Times  L.  R.  624. 

"Levy  y.  Dayies  (lS8(i),  12  Ont.  Pr.  93.  i'lU  .sec  Hammond  v. 
Nay  in  (1841),  1  Dowl.  X.  S.  351. 

"Bryant  v.  Ikey  (1833),  1  Dowl.  428;  Seaw.ard  y.  Williams 
(1833),  1  Dowl.  .528;  Tolminson  v.  Done  (1835).  1  H.  &  AV.  123; 
Beswick  v.  Thom.as  (18371,  5  Dowl.  458;  Cnsel  y.  Pariente  (1844), 
7  M.  &  G.  .527;  Carter  v.  Stewart  (1877).  7  Ont.  Pr.  85;  V.-instaden 
y.  Vanstaden  (1884),  10  Ont.  Pr.  428;  Manitoba  &  X.  W.  Loan 
Coy.  y.  Eoutlev  (188(1),  3  Man.  296;  Hyland  v.  Lennox  (1891),  28 
L.  R.  Ir.  286;  Hogaboom  y.  Gillies  (18'5F5),  16  Ont.  Pr.  402. 
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all  the  creditors,  but  the  costs  of  each  issue  will  be  borne  by 
the  defendant  in  that  issue.^'  ' 

But  where  the  execution  creditor  has  not  specially  in- 
structed the  seizure,  and  abandons  upon  ascertaining  the 
nature  of  the  elaimanVs  rights,  he  will  not  be  ordered  to 
pay  the  claimant's  costs  ;^*  and  as  will  presently  appear,  the 
court  sometimes,  in  exercising  its  discretion,  deprives  a  suc- 
cessful party  of  his  costs. 

Costs  in  discretion  of  court. — It  has  been  held  in  some 
cases,  that  the  costs  of  interpleader  proceedings  are  awarded 
to  the  successful  party  as  a  matter  of  right,  that  upon  the 
issue  the  costs  always  follow  the  verdict."^  The  weight  of 
authority,  however,  gives  effect  to  the  practice  that  the  costs 
are  to  be  considered  under  the  Interpleader  Statutes,  as 
being  wholly  within  the  control  or  discretion  of  the  court.*" 
Under  the  English  practice  the  court  may,  in  or  for  the  pur- 
pose of  an  interpleading  proceeding,  make  all  such  orders  as 
to  costs  as  may  be  just  and  reasonable. ^^ 

If,  after  the  return  day  of  a  sheriff's  application,  either 
party  withdraws,  the  court  may  make  all  such  orders  as  to 
costs,  fees,  charges  and  expenses  as  may  seem  just.** 

Under  a  New  Zealand  Statute,  with  respect  to  inter- 
pleader in  a  magistrate's  court,  it  has  been  held,  that  the 
wcrds  "  shall  adjudicate  upon  such  claim  and  make  such 
orders  between  the  parties  in  respect  thereof  and  of  the 
proceedings  as  to  him  shall  seem,  fit,"  confer  upon  the  magis- 
trate power  to  award  costs. ^^ 

^  Brown  v.  Portage  La  Prairie  Mfg.  Co.  (1885),  3  Man.  245. 

"  Swaiue  v.  Spencer  (1841),  9  Dowl.  347;  Wilkins  v.  Peatman 
(1877),  7  Ont.  Pr.  84;  Canadian  Bank  of  Commerce  v.  Tasker 
(1880),  8  Ont.  Pr.  351;  Prosser  v.  Mallinson  (1884),  28  Sol.  .T.  p. 
411  and  616;  Blake  v.  Manitoba  Milling  Co.  (1891),  8  Man.  427. 

''Bellhouse  v.  Gunn  (1861),  20  XJ.  C.  Q.  B.  555;  Black's  Appeal 
(1884),  106  Pa.  St.  344;  Jarrard  v.  Zook,  1  W'r'd  Pa.  408. 

^'Massey  v.  Gaudry  (1887),  4  Man.  229;  Rigel's  Appeal  (1890), 
1  Walk.  Pa.  72;  Peters  v.  Shaner  (1882),  1  Del.  Pa.  252;  Miller  v.' 
Black,  3  Kulp.  Pa.  20;  Haubert  v.  Beckhaus  (1882),  13  W.  N.  C. 
Pa    327. 

"Eag.   Order  57.   Rule  15;   Ont.   Rule  1122. 

»»Eng.  Order  57,  Rule  17;  Ont.  Rule  1116. 

"McTaggart  v.  Hargreaves  (1885),  3  New  Zealand  L.  R.  77. 
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Successful  party  deprived  of  costs. — Although  the  general 
rule  is,  that  the  successful  party  is  entitled  to  his  costs,  still 
in  some  cases  the  court  has  exercised>  its  discretion  and  re- 
fused to  award  costs  to  the  successful  party  upon  the  trial 
of  the  issue  f  or  what  is  the  same  in  effect,  has  ordered  each 
party  to  pay  his  own  costs. "^  In  one  case,  the  claimant  a 
chattel  mortgagee  having  succeeded,  the  court  remarking 
that  no  blame  seemed  to  attach  to  the  execution  creditor, 
directed  each  party  to  pay  his  own  costs."^  And  it  has  been 
held  in  Ireland,  that  a  successful  claimant  is  not  entitled 
to  his  costs,  if  the  property  seized  was  so  placed  that  it  might 
reasonably  be  supposed  to  belong  to  the  execution  debtor.^^ 

Where  the  claimants  settled  the  matter  out  of  court,  the 
court  refused  to  interfere  to  compel  one  claimant  to  refund, 
what  the  other  had  paid  to  the  sheriff.^* 

Rule  in  Pennsylvania. — In  Pennsylvania,  notwithstand- 
ing the  general  rule  that  a  successful  claimant  in  a  sherift's 
interpleader  is  entitled  to  his  costs  from  the  execution  credi- 
tor,"" it  has  been  held,  that  the  execution  creditor  is  not 
liable  for  costs,  when  he  has  probable  cause  for  the  levy 
which  amounts  to  more  than  a  mere  suspicion,  when  he  has 
acted  in  good  faith  and  without  oppression  and  with  reason- 
able cause,  or  where  the  goods  were  found  in  the  possession 
of  the  debtor,  and  the  creditor  releases  them  as  soon  as  the 
true  title  is  disclosed.""  xVnd  where  the  goods  are  in  the 
joint  possession  of  the  debtor  and  his  wife,  there  is  alwaj^s 

"  Field  V.  RiTington  (1889),  5  T.  L.  R.  G42 ;  Massey  v.  Gaudry 
(1887).  4  Man.  229. 

"'MorUnd  v.  Chitty  (1833),  1  Dowl.  520;  Blake  t.  Manitoba 
Milling  Coy.  (1891),  8  Man.  427;  Campbell  v.  Clevestine  (1892),  3 
Dist.  Rep.  Pa.  166,  149  Pa.  St.  46. 

"  Morland  v.   Chitty  (1833),  1  Dowl.  520. 

«» Phibbs  V.  Phibbs  (18.51),  3  Ir.  Jur.  O.  S.  96. 

"Dunn  V.   Boulton  (1853),  2  Chamb.  R.  195  (Ont.). 

"Craig  V.  Building  Association  (1881),  10  W.  X.  C.  Pa.  296; 
Renninman  v.  Hood,  5  Kulp.  Pa.  251;  Shellenberger  t.  Fleisher,  11 
O.  C.  Pa.  36;  Auerbach  r.  Sartorious,  14  C.  C.  Pa.  529. 

'"Mansley  v.  Moore  (1874),  1  W.  N.  C.  Pa.  268;  Haubert  v. 
Bechaus  (1882),  13  W.  N.  0.  Pa.  327;  Renninman  v.  Hood,  5 
Kulp.  Pa,  251;  Bberly  v.  Aultman,  12  Lane.  Pa.  275;  Kaas  r. 
Beitney  (1882),  39  L.  I.  Pa.  236;  Cleaver  v.  Blaker,  5  Montg. 
Pa.  179. 
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ground  for  a  levy,  and  the  costs  -will  not  be  put  upon  the 
unsuccessful  plaintifE  in  the  execution."'  But  now  by  statute 
the  costs  follow  the  judgment,  and  are  payable  by  the  losing 
party."^ 

Of  action  against  stakeholder. — On  the  question,  whether 
the  unsuccessful  claimant  is  also  liable  to  the  other  claim- 
ant, for  the  latter^s  costs  of  his  action,  if  any,  against  the 
stakeholder,  and  which  has  been  stayed  by  the  interpleader 
order  or  decree,  there  is  a  dearth  of  authority  from  Courts 
of  Chancery.  It  has  been  held  in  Georgia,  that  the  unsuc- 
cessful claimant  cannot  be  charged  with  the  costs  of  the  other 
action  to  which  he  is  no  party.""  Under  the  English  Inter- 
pleader Act,  it  has  been  clearly  laid  down,  that  the  unsuc- 
cessful claimant  is  liable  for  such  costs  as  well,  on  the 
ground,  that  but  for  his  wrongful  claim  there  would  have 
been  no  such  action.^  But  in  a  later  case  it  has  been  held, 
that  the  words  of  the  rule,  '  in  and  f 6r  the  purposes  of  the 
interpleader  may  make  such  orders  as  to  costs  as  may  be 
just  and  reasonable,'  only  gives  jurisdiction  over  the  costs 
of  the  interpleader  proceeding,  and  not  over  the  action 
which  one  of  the  claimants  may  have  brought  against  the 
applicant." 

If  a  claimant  hastily  follow  up  his  notice  of  claim  with 
an  action  against  the  sheriff,  and  the  l,atter  interplead 
promptly,  he  will  not  have  to  pay  the  costs  of  the  action.^ 

When  success  is  divided. — When  each  party  succeeds  on 
an  interpleader  issue  as  to  part  of  the  goods,  there  should  be 
a  division  of  the  costs,  and  the  ratio  of  that  division  is  for 
the  court  to  determine,  or  the  court  may  direct  that  each 

"  Hess  V.  Bank  (1889),  46  L.  I.  Pa.  98.  Mitchell  v.  Jobes,  11 
C.  C.  Pa.  160. 

°'Pa.  P.  L.  No.  80  of  1897. 

"Morgan  v.  Perkins  (1894),  94  Ga.  353. 

'Agar  T.  Blethyn  (1835),  1  Tyr.  &  Granger  160;  Began  v. 
Jones  (1841),  5  Jur.  607;  Jones  v.  Regan  (1841),  9  Dowl.  580. 

"  Hansen  v.  Maddox  (1883),  12  Q.  B.  D.  100. 

'  Macdonald  v.  Great  North  Western  (1894),  10  Man.  83. 

M.L.I.  20 
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party  shall  bear  his  own  costs.*  Neither  is  entitled  to  costs 
as  of  course,  the  award  of  costs  is  in  the  discretion  of  the 
court.'' 

When  success  is  divided,  the  ordinary  principle  that  the 
plaintiff  shall  have  his  general  costs,  does  not  apply.  The 
costs  should  be  taxed  without  reference  to  which  is  plaintiff 
and  which  defendant.  The  plaintiff  will  have  his  costs  in 
respect  to  the  matters  as  to  which  he  has  succeeded,  and  the 
defendant  the  costs  necessary  for  setting  up  his  case." 

Where  £183  was  claimed,  of  which  the  plaintiff  in  the 
issue  only  recovered  £50,  it  was  held  a  wise  discretion  to 
order  each  side  to  pay  their  own  costs.' 

On  a  sheriff's  interpleader,  where  each  party  partially 
succeeded,  the  claimant  was  given  the  general  costs  of  the 
issue,  the  costs  of  the  interpleader  application  and  of  the 
final  application,  while  the  execution  creditor  was  allowed 
to  deduct  the  costs  of  the  issues  as  to  which  he  succeeded.* 

A  sheriff  seized  five  horses  of  which  the  claimant  estab- 
lished title  to  two.  It  was  held  a  reasonable  cou.rse  to  direct 
the  master  to  look  at  the  costs  on  both  sides,  to  see  how 
much  each  had  incurred  in  making  out  his  respective  claim, 
and  that  one  set  should  be  balanced  against  the  other.  The 
claimant  was  allowed  his  costs  prior  to  the  direction  of  the 
issue,  because  it  was  right  and  necessary  for  him  to  appear, 
but  no  costs  subsequent  to  the  trial,  because  by  claiming 
more  than  he  ought,  he  forced  the  execution  creditor  to 
resist  his  claim." 

Where  a  claimant  succeeded  as  to  nearly  all,  he  was  al- 
lowed the  costs  of  the  interpleader  motion  and  the  general 

♦Burnham  v.  Walton  (1885),  2  Man.  180:  Dixon  v.  Yates 
.  (1833),  5  B.  &  Ad.  313;  Soames  v.  Andridge  (1841),  9  Dowl.  654, 
cited  in  arg.;  ('nmruins  v.  Kavanagh  (1891),  25  Ir.  L.  T.  K.  24;  Mc- 
A^itty  V.  Crowley  (1891),  17  Victorian  L.  R,  508:  Harbison  v. 
Gilleland  (1886),  2  C.  C.  Pa.  369;  Sterling  v.  Heath  (1888),  5  C.  C. 
Pa.  12:  Shellenberger  v.  Fleisher,  11  C.  C.  Pa.  36;  Grover  v.. 
Wolf.   5  Kulp.   Pa.   250. 

"  Cronin  v    Oronm  (1886),  3  How.  Pr.  N.  S.  (N.  Y.)  184. 

'  Clifton  V.  Davis  (185G),  6  Ell.  &  Bl.  392,  25  L.  J.  Q.  B.  344. 

'Carr  v.   Edwards   (1839),   8  Dowl.  29. 

»  Staley  v.  Bedwell   (1839),  10  Ad.   &  Ell.   145. 

'  Lewis  V.  Holding  (1841),  2  M.  &  G.  875. 
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costs  of  the  5ssue,  while  the  execution  creditor  was  allowed 
to  set  off  his  costs  occasioned  by  the  defence  of  the  goods 
he  recovered.^" 

Where  a  claimant  claimed  all  the  goods  seized,  ander  a 
chattel  mortgage,  and  at  the  trial  it  appeared  that  one-sixth 
of  the  goods  were  not  covered  by  his  mortgage,  the  claimant 
was  given  the  general  costs,  subject  to  a  deduction  of  one- 
sixth." 

Where  eight  horses  were  seized  and  the  claimant  suc- 
ceeded as  to  three,  no  costs  of  the  proceedings  before  the 
issue  were  allowed,  while  the  costs  of  the  issue  were  appor- 
tioned.^^ 

Where  a  claimant  was  entitled  to  about  half  of  the  goods 
seized,  but  claimed  the  whole,  and  the  balance  more  than 
sufficed  to  answer  the  judgment  debt,  the  claimant  was  or- 
dered to  pay  all  the  costs  occasioned  by  the  interpleader. "^^ 

Where  the  claimant  succeeds  as  to  the  bulk  of  the  goods,, 
he  is  entitled  to  his  costs  of  the  issue  and  of  an  appeal  there- 
from.^* 

Under  the  Pennsylvania  Statute,  which  gives  the  execu- 
tion creditor  the  costs,  if  upon  the  trial  the  title  to  the  goods- 
is  found  not  to  be  in  the  claimant,  it  has  been  held,  wher& 
a  claimant  succeeded  as  to  all  the  goods  in  question  except 
an  iron  safe  worth  $7.50,  that  the  execution  creditor  should 
nevertheless  have  his  costs. ^^ 

Of  taking  fund  out  of  court. — The  party  who  succeeds^ 
has  a  right  to  his  costs  of  applying  to  take  the  fund  out  of 
court,  from'  the  other  claimant,  or  to  his  costs  of  applying  to 
the  court  to  obtain  the  property  in  question,  where  it  has 
been  held  by  the  stakeholder  awaiting  a  direction  from  the 
court.     He  is  entitled  to  these  costs,  although  he  has  not 

'°Dempsey  v.  Caspar  (1854),  1  Oat.  Pr.  134. 
"'Segsworth  v.   Meridan   (1883),  3   Ont.   R.  413. 
•^Riordan  v.  Poison  (1893),  1  N.  S.  Wales  W.  N.  53. 
"  Morrissey  v.  Tamworth  (1884),  1  N.  S.  Wales  W.  N.  IB. 
"  Plummer  v.  Price  (1879),  39  L.  T.  ^^  S.  657. 
"  Hoerner  v.   Pine   Grove  Brewing  Coy.   (1900),   8  Del.   Co.   E. 
106   Pa 
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applied  to  the  other  party  for  a  consent  to  payment  out  or 
delivery.^" 

In  ilanitoba,  however,  it  has  been  held,  that  the  costs 
of  obtaining  money  out  of  court  must  be  borne  by  the  party 
entitled  to  it,  and  not  by  the  unsuccessful  claimant.^' 

Security  for  costs. — The  party  substantially  and  in  fact 
moving  the  proceedings,  whether  plaintiff  or  defendant  in  an 
interpleader  issue,  should,  if  resident  out  of  the  jurisdiction, 
give-  security  to  the  opposite  party  for  his  costs. ^^ 

In  equity,  each  defendant  in  a  bill  of  interjDleader,  is  in 
the  nature  of  a  plaintiff,  in  the  cause  sent  for  trial  at  law.^' 

Because  a  claimant  is  made  plaintiff,  and  resides  out  of 
the  jurisdiction,  it  does  not  necessarily  follow  that  he  should 
give  security  for  costs,  and  when  the  defendant  in  the  issue, 
is  really  interested  in  the  result  as  a  plaintiff,  he  is  not  en- 
titled to  call  upon  the  absent  plaintiff  for  security  for  costs.^" 
A  non-resident  defendant  will  not  be  required  to  give  secur- 
ity for  costs,  when  the  burden  of  proof  is  on  the  other 
party. '^^ 

In  considering  whether  parties  to  interpleader  proceed- 
ings ought  to  be  required  to  give  security  for  costs,  the  rules 
applicable  to  ordinary  litigants  ought  to  be  observed.  At 
the  same  time,  in  applying  these  rules,  the  question  whether 
a  party  to  an  interpleader  issue  is  to  be  treated  as  a  plain- 
tiff or  as  a  defendant,  must  be  decided  by  the  real  merits  of 
the  case,  and  not  by  the  mere  form  of  the  issue  itself.  In 
some  cases  each  party  is  as  much  a  plaintiff  as  the  other.-- 

"  Wills  V.  Hopkins  (1835),  3  Dowl.  34G;  Barnes  t.  Bank  of 
England  (1838),  7  Dowl.  319;  Meredith  v.  Rogers  (1839),  7  Dowl. 
596;  Notwithstanding  Bowen  v.   Bramidge   (1833),  2  Dowl.  213. 

"Clougher  v.   Scoonr.s  (1885),  3  Man.  238. 

"  Re  Ancient  Order  of  Foresters  v.  Castner  (1890),  14  Ont.  Pr. 
47;  Smith  v.  Hammond  (1833),  6  Sim.  10.  A'ote— Canadian  Bank 
of  Commerce  v.  Middleton  (1887),  12  Ont.  Pr.  121,  is  now  an 
authority,  as  the  English  Rule  has  been  enacted  in  Ontario.  See 
Rule  1122. 

"  Anon  V.  —  (1685),  1  Vern.  351. 

">  Belmont  v.  Aynard  (1879),  4  C.  P.  D.  221,  352;  McPhillips  v. 
Wolf  (1887),  4  Man.  301. 

"  Manufacturing  Co.  v.  Gerhard  (1878),  7  W.  N.  C.  Pa.  51. 

"^Rhodes  v.  Dawsoa  (1886),  16  Q.  B.  D.  548. 
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The  substance  and  not  the  form  of  the  proceeding  must  be 
looked  at.-^ 

"Where  a  claimant  is  substituted  for  the  original  defen- 
dant, under  an  interpleader  order,  he  is  entitled  to  call  upon 
a  foreign  plaintiff  for  security  for  costs,  he  stands  in  the 
same  position  as  any  other  defendant.  The  fact  that  the 
stakeholder,  who  was  the  original  defendant,  did  not  apply 
for  security  before  interpleading,  is  no  reason  why  the  claim- 
ant substituted  should  not  be  allowed  to  do  so.^* 

Where  the  plaintiff  in  an  issue,  directed  upon  a  stake- 
holder's application,  is  insolvent,  he  must  give  security  for 
the  costs  of  the  defendant  in  the  issue. ^" 

Where  an  action  was  directed  instead  of  an  issue  in  the 
name  of  a  bankrupt  trustee  as  plaintiff,  the  plaintiff's  cestui 
que  trust  was  ordered  to  give  security  for  the  costs  of  the 
defendant  in  the  action.^" 

Rule  as  to  security  in  sheriff's  cases. — In  a  sheriff's  inter- 
pleader, the  party  out  of  the  jurisdiction,  whether  claimant 
or  execution  creditor,  may  be  ordered  to  give  security  for 
costs  to  his  opponent  in  the  issue.  Both  parties  are  actors, 
the  one  by  his  execution,  the  other  by  his  claim.  By  his 
notice  the  absent  claimant  commences  the  litigation,  even 
more  than  does  the  execution  creditor  by  his  writ.  If  either 
party  had  been  left  to  sue  the  sheriff  according  as  he  had  ex- 
ecuted, or  refused  to  execute  the  writ,  he  would  have  had  to 
give  security  for  costs.  Wliether  plaintiff  or  defendant,  the 
party  out  of  the  jurisdiction  must  give  security  for  costs  to 
his  opponent.  Therefore,  the  rule  that  a  defendant  shall 
not  be  compelled  to  give  security  for  costs,  does  not  apply 
to  a  defendant  in  a  sheriff's  interpleader  issue.  The  court 
has  a  discretion,  under  the  English  practice,  and  may  for 
the  purpose  of  any  interpleader  proceeding,  make  all  such 
orders  as  to  costs  and  all  other  matters  as  may  be  just  and 

"=  Tomlinson  v.  Land  &  Finance  Oorp'n  (18S4),  14  Q.  B  .D.  539. 

'*  Benazech  v.  Bessett  (1845),  1  C.  B.  31.3,  2  D.  &  L.  801. 

«  Tanner  v.  European  Bank  (1850),  L.  K.  1  Ex.  231.  See  also 
Farley  v.  Pedlar  (1901),  1  Ont.  570;  but  see  contra  Eidgway  v. 
Jones  (1860),  29  L.  J.   Q.  B.  97. 

=°  Frost  V.  Heywood  (1843),  2  Dowl.  N.  S.  801. 
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reasonable.-'  Sometimes  each  party  may  be  directed  to  give 
security  for  his  opponent's  costs. ^' 

In  an  Irish  case,  both  the  claimant  and  the  execution 
creditor  being  out  of  the  jurisdiction,  the  court  refused  to 
compel  the  execution  creditor,  who  was  defendant  in  the 
issue,  to-  give  security  for  costs. ^^ 

Although  a  non-resident  may  be  required  to  give  security 
for  costs,  he  will  not  be  required  when  an  execution  creditor 
to  give  security  for  damages.'" 

How  security  is  ordered. — In  a  proper  case,  security  for 
costs  may  be  directed  by  the  order  awarding  an  interpleader 
issue,  or  by  a  subsequent  order,  but  until  it  is  decided  that 
there  is  to  be  an  issue  security  cannot  be  ordered.''^  The 
order  should  provide  that  the  absent  claimant  give  security, 
and  in  default  that  he  be  barred. ^^  An  application  for 
security  for  costs  of  an  interpleader  issue,  made  after  the 
date  of  the  interpleader  order,  must  be  styled  not  in  the 
original  cause  but  in  the  interpleader  issue."' 

The  same  jjractice  iDrevails  in  the  Scotch  action  of  multi- 
plepoinding,  the  question  '  is  the  process  competent '  is  de- 
cided before  security  is  required  from  a  foreign  claimant.'* 

"  Tomlinson  v.  Land  &  Finance  Corp'n  (1884),  14  Q.  B.  D.  539; 
Knickerbocker  Trust  Co.r.  v.  Webster  (1896),  17  Ont.  Pr.  189. 
Decisions  in  ichich  an  ejcecutlon  creditor  lias  been  ordered  to  give 
seeurtfy— AVilliams  T.  Crossling  (1847),  4  D.  &  S.  600;  Lovell  v. 
Wardroper  (18(«),  i  Ont.  Pr.  265;  Swain  v.  Stoddart  (1888),  12 
Ont.  Pr.  490;  Farr  v.  O'Neil  (1895),  15  Canada  L.  T.  390,  Man.; 
Belmont  v.  Norris,  T.  &  H.  Pr.  Pa.  907.  In  an  Irish  case  Gresliam 
f.  Kavanagli  (1874),  8  Ir.  L.  T.  R.  8,  the  Court  refused  to  order 
that  an  execution  creditor  out  of  the  jurisdiction  should  give 
security.  Decisions  in  nliich  the  claimant  has  had  to  give  security — 
Webster  v.  Delafield  (1849),  7  C.  B.  187;  Hoban  t.  Munro  (1867), 
2   Ir    E.    C.   L.    74. 

"'Gray  v.  Alexander  (1884),   10   Ont.   Pr.  358. 

^' Workmeister  % .  Healy  (1876),  10  Ir.  R.  C.  L.  450. 

™  Belmont  v.   Norris.  T.   &  H.  Pr.  Pa.  907. 

"Buchanan  r.  Campbell  (1890),  6  Man.  303. 

="  Ellis  V.  Cheesboro  (1894),  14  Canada  L.  T.  Occ.  N.  292 
(N.  AV.  T.). 

"'McMaster   v.   .lasper   (1886),   3   Man.   605. 

"Clark  V.  Campbell  (1873),  Ct.  of  Session,  1  R.  281;  North 
British  Ry.  Coy.  v.  White  (1881),  Ct.  of  Session,  9  R.  97. 
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Effetit  of  not  giving. — If  a  party  to  an  interpleader  issue 
neglects  to  give  security,  when  ordered  to  do  so,  his  claim 
will  be  barred. ^^ 

Where  an  execution  creditor  out  of  the  jurisdiction  was 
defendant  in  an  issue,  and  neglected  to  give  security,  an 
order  was  made  after  the  lapse  of  six  months,  that  the  money 
in  court  be  paid  out  to  the  claimant  unless  security  were 
given  within  fourteen  days.^° 

Security  from  the  applicant. — In  was  held  in  England  in 
1850,  that  a  stakeholder,  a  defendant  in  an  action,  could  only 
have  relief  by  interpleader  upon  giving  security  for  the 
plaintiff's  costs.  Lord  Campbell  remarking,  that  the  court 
could  mould  the  rules  according  to  the  justice  of  each  par- 
ticular case,  and  that  it  would  not  be  just  that  the  plaintifE 
should  be  compelled  to  relinquish  a  substantial  defendant 
without  security,^^  and  this  decision  has  been  followed  in 
New  South  Wales. ^^  In  a  later  English  case,  however,  it 
was  decided  that  a  stakeholder  who  was  defendant  in  an 
action  could  not  be  asked  to  give  security  for  the  plain- 
tiff's costs,  merely  because  he  asked  to  have  substituted  as 
defendant  a  third  party  who  was  insolvent."^ 

Security  for  the  applicant's  costs. — Under  an  Ontario 
rule,  which  allows  the  court  to  do  what  is  just  and  reason- 
able with  regard  to  costs,  it  has  been  held  that  a  claimant 
in  insolvent  circumstances  may  be  compelled  to  give  security 
for  the  applicant's  costs,  as  was  done  in  a  sheriff's  case  where 
the  execution  creditor  was  insolvent.  It  was  said  to  be  just 
and  reasonable  that  the  creditor  should  be  required  to  give 
security  for  the  sheriff's  costs,  because  he  was  actively  seek- 
ing to  enforce  his  claim  to  goods  which  had  been  seized  in 
the  possession  of  the  claimant.*" 

In  Ontario,  from  1865  to  1888,  the  Interpleader  Act  pro- 
vided that  the  court  might  require  either  or  both  parties 

"  Canadian  Pacific  Railway  v.  Forsytii  (1885),  3  Man.  45. 

'"'Melin  v.  Dumont  (1869),  17  W.  R.  673. 

"Deller  v.  Pricliett  (1850),  20  L.  J.  Q.  B.  151. 

=»  Chisholm  v.  Ricliardson  (1876),  14  N.  S.  Wales,  S.  C.  R.  334. 

=»  Ridgway  v.  Jones  (1860),  29  L    J.  Q.  B.  97. 

"Farley  v.  Pedlar  (1901),  1  Ont.  570. 
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to  give  security  for  the  costs  of  the  sheriff.*^  But  this  pro- 
vision did  not  place  the  sheriff  in  a  more  advantageous  posi- 
tion than  an  ordinary  party,  and  he  was  only  entitled  to 
security  in  a  case  similar  to  that  in  which  a  defendant  in 
an  action  would  be  entitled  to  call  for  it.  AYhere  the  claim- 
ant was  a  married  woman  and  in  financial  straits  the  sheriff 
was  refused  security.*'^ 

Before  a  sheriff,  in  Ontario,  is  .obliged  to  seize  goods  in 
the  possession  of  a  third  party  claiming  them,  and  not  in 
the  possession  of  the  debtor,  he  must  be  furnished  by  the 
execution  creditor  with  a  bond,  conditioned  that  the  parties 
executing  it  will  be  liable  for  the  costs  and  expenses  which 
the  sheriff  or  claimant  may  be  put  to,  by  the  seizure  or  sub- 
sequent dealings  with  the  property,  including  the  inter- 
pleader suit,  and  which  he  may  not  recover  from  other  per- 
sons who  ought  to  pay  the  same.  The  bond  is  a  bond  of 
indemnity  to  the  sheriff  and  his  assigns,  with  two  sufficient 
sureties,  who  must  justify  in  double  the  supposed  value  of 
the  property,  such  value  to  be  stated  in  an  affidavit  attached 
to  the  bond  t'o  be  made  by  the  creditor,  his  solicitor  or  agent. 
If  the  sheriff  is  not  satisfied  with  the  bond  offered,  the  mat- 
ter in  difference  is  settled  by  a  judge  following  the  practice 
on  replevin  bonds.^^ 

Charges  of  stakeholder  in  equity. — When  the  stakeholder 
who  seeks  relief  is  a  wharfinger,  or  other  person  entitled  to 
charges  for  the  custody  of  the  goods  in  question,  such 
charges  must  be  paid  to  him,  as  well  as  his  costs  of  the  in- 
terpleader suit  or  action.^* 

Tinder   Interpleader  Acts. — Under  the  English  Inter- 
pleader Act  of  1831,  the  person  seeking- relief  was  obliged  to 

"28  Vict.  c.  19,  s.  2.  Gray  v.  Alexander  (1884),  10  Ont.  Pr. 
358. 

"  Sweetman  v.  Morrison  (1884),  10  Ont.  Pr.  446.  Although  this 
provision  was  not  embodied  in  particular  words,  in  the  Ontario 
codification  of  1888,  still,  following  the  reasoning  in  McLaughlin 
V.  Hammill  (1892),  22  Ont.  493,  it  may  still  be  considered  in  force. 
See  Rule  No.   1122  of  1897. 

«R.   S.  Ontario  1897,   c.  77,  s.  22. 

"'Dowson  V.  Hardcastle  (1791),  2  Cox.  278,  1  Ves.  368;  Bden- 
sor  V.  Roberts  (1791),  2  Cox,  280. 
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make  an  affidavit  sliowing  tliat  he  did  not  claim  any  interest 
in  tlie  subject  matter.*^  It  was  at  first  lield,  that  a  wharfinger 
claiming  a  lien  for  his  charges,  could  not  have  relief  by 
interpleader,  because  of  this  provision,  and  because  the  lien 
attached  only  as  against  one  of  the  claimants.*"  But  two 
years  later,  the  Bank  of  England  was  allowed  to  interplead 
in  respect  of  certain  bullion  on  which  it  had  a  lien  for 
freight  paid,  for  the  reason,  that  a  lien,  as  pointed  out,  was 
not  a  claim  to  an  interest  in  the  property  itself,  and  besides 
in  this  case  it  attached  against  all  the  claimants.*^ 

Under  the  English  Eules  of  1883,  the  applicant  in  dis- 
claiming interest  in  the  subject  matter,  is  allowed  to  except, 
"  other  than  for  charges  or  costs."*^  And  considering  this, 
and  the  rule  which  provides  that  the  court  may  make  all 
such  orders  as  to  costs  and  all  other  matters  as  are  just  and 
reasonable/"  it  has  been  held,  that  charges  in  the  first  rule 
mean  charges  which  have  relation  to  the  subject  matter, 
and  the  powers  under  the  next  rule,  to  make  orders  as  to 
costs  and  all  other  matters,  includes  the  stakeholder's 
charges. ^^^ 

In  Ontario. — The  Ontario  Eules  of  1897  are  even  more 
distinctly  in  favour  of  the  stakeholder's  lien  for  charges. 
He  must  satisfy  the  court  that  he  claims  no  interest  in 
the  subject  matter,  other  .than  in  respect  of  a  lien,  or  for 
charges  or  costs,^^  and  the  court  may  make  allsuch  orders, 
respecting  the  satisfaction  or  payment  of  any  lien  or  charges 
of  the  applicant,  and  as  to  costs  and  all  other  matters,  as  may 
be  just  and  reasonable.''^ 

Liability  of  claimant. — A  claimant  who  has  failed  in  the 
interpleader   issue,    can    only   be   called   upon  to  pay  the 

*>  1  &  2  AVm.  IV.,  c.  58,  s.  1. 

"Braddick  v.   Smith  (1832),  9  Bing.  84,  2  M.  &  S.  131. 

■"Cotter  V.  Bank  of  England  (1834),  2  DottI.  728. 

-=  Order  LVII.  of  the  Kules  of  1883.  Rule  2  (a). 

•"■Rule  15  of  1883. 

=»  De  Rothschild  v.  Morrison  (1890),  24  Q.  B.  D.  750. 

"Rule  11-04  (a). 

==Rule  1122. 
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charges  of  a  wharfinger,  from  the  time  when  he  first  inter- 
fered with  the  successful  claimant's  rights. ^^ 

If  there  is  a  dispute  as  to  the  amount  of  the  charges, 
which  a  carrier  is  entitled  to  deduct  for  freight  and  ware- 
house rates,  the  question  of  amount,  it  has  been  decided  in 
India,  ought  to  form  the  subject  of  a  separate  jDroceeding 
between  the  adjudicated  owner  and  the  person  who  seeks 
to  make  the  goods  liable.''* 

Possession  expenses  of  sheriff. — When  a  sheriff  seizes 
goods,  and  they  are  claimed  by  a  third  party,  the  process  of 
the  execution  is  delayed,  and  extra  expense  in  the  shape  of 
possession  moneiy  is  incurred.  It  is  a  reasonable  rule  that 
the  sheriff  must  be  reimbursed.'^^  In  considering  this  sub- 
ject, it  is  usual  to  divide  the  expense  into  what  is  incurred 
before  the  interpleader  order  is  made,  and  that  incurred 
subsequently. 

The  usual  form  of  interpleader  order  provides,  that  upon 
the  claimant  giving  security,  in  the  value  of  the  goods  or 
the  amount  of  the  execution,  whichever  is  least,  and  upon 
paying  to  the  sheriff  his  possession  money  from  the  date  of 
the  order  the  sheriff  withdraws,  or  failing  security,  the 
sheriff  sells  and  pays  the  proceeds  into  court,  after  deduct- 
ing the  expenses  of  sale,  and  his  possession  money  from  the 
date  of  the  order.^" 

After  an  interpleader  order  is  made,  the  special  jurisdic- 
tion of  the  court  in  interpleader  arises,  by  which  the  writ 
of  execution  as  such  ceases  to  operate,  and  the  sheriff  in 
selling  the  goods,  acts  not  for  the  execution  creditor,  but 
for  the  court  under  the  interpleader  order.     The  sheriff's 

"  De  Rothschild  v.   Morrison   (1890),   2-1  Q.  B.   D.   T.jO. 

"Bombay,  etc.,  Ey.  Coy.  v.  Sassoon  (1893),  18  Bombay,  231. 

==  Smith  V.  Darlow  (1884),  26  Chy.  Div.  650;  Langtou  v.  Hortou 
(1841).  3  Beay.  404. 

=°  Keeler  v.  Hazelwood  (1884),  1  Man.  31 ;  Scales  v.  Sargeson 
(1835),  4  Dowl.  231;  Yates  v.  Meehan  (1860),  11  Ir.  C.  L.  K. 
App.  i.;  McCoUum  r.  Kerr  (1862),  8  U.  C.  L.  J.  O.  S.  71;  Marquis 
of  Lansdowne  t.  Bradshaw  (1842),  BI.  D.  &  L.  13.  But  sec 
Underden  v.  Burgess  (1835),  4  Dowl.  104,  where  the  possession 
money  was  to  commence  a  week  after  the  date  of  the  order. 
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possession  money  from  the  date  of  the  order,  and  the  ex- 
penses of  sale,  represent  his  actual  dishuTsements  in  carry- 
ing out  the  directions  of  the  court  as  its  officer.  These  he 
should  be  allowed  to  retain,  subject  to  any  nwderation. 
The  success  of  the  claimant  does  not  justify  an  order  upon 
the  sheriff  to  refund  these  expenses,  because  the  claimant  by 
not  giving  security  has  accepted  a  sale  as  the  other  alter- 
native imposed  by  the  court.  If  the  claimant  succeeds  his 
proper  remedy  is  to  recover  thean  from  the  execution 
creditor.'''' 

If,  after  an  order  has  been  made,  the  sheriff  delay  sell- 
ing at  the  request  of  the  execution  creditor,  so  that  the 
claimant  may  have  further  time,  and  the  sheriff  is  unable 
to  sell  at  all,  and  the  issue  is  determined  in  the  claimant's 
favour,  the  court  will,  on  the  sheriff's  application,  make  the 
creditor  pay  the  sheriff's  possession  expenses. ^^ 

Rule  in  Ireland. — In  a  recent  Irish  case  the  law  is  laid 
down  as  follows :  An  order  to  interplead  is  never  made  ex- 
cept in  the  presence  of  the  judgment  creditor  and  the  claim- 
ant. If  the  latter  do  not  attend  his  claim  is  barred.  If 
the  former  do  not  attend  the  sheriff  is  ordered  to  withdraw 
from  possession.  In  neither  case  is  there  any  additional 
expense  for  keeping  the  goods.  But  where  an  order  to  inter- 
plead is  made,  the  claimant  is  at  liberty  to  elect  between 
having  the  goods  sold  at  once,  or  getting  possession  of  them 
on  giving  security.  For  an  obvious  reason,  he  generally 
takes  the  second  alternative,  and  therefore  the  order  is  so 
drawn  as  to  give  him  a  certain  period  to  procure  the  neces- 
sary security.  It  often  happens  that  he  does  not  do  so  tmtil 
the  last  moment,  and  occasionally  he  fails  to  do  so  alto- 
gether, in  which  case  the  sheriff  sells  under  the  order  of  the 
court.     The  question  naturally  arises,  who  pays  for  keeping 

"Keid  V.  Murphy  (1887),  12  Ont.  Pr.  338  (over-ruling  Ontario 
Bank  v.  Rs-vell  (1886),  11  Ont.  Pr.  249);  Bland  v.  Delano  (1838),  6 
Dowl.  293;  Armitage  v.  Foster  (1835),  1  H.  &  W.  208;  Keeler  v. 
Hazlewood  (1884),  1  Man.  31;  Patterson  v.  Kennedy  (1884),  2  Man. 
63;  Clark  v.  Chetwode  (1836),  4  Dowl.  635.  See  contra  rule  in  Pa., 
Commonwealth  v.  Sides,  12  Lane.  Pa.  145. 

'^  Re  Creagh  (1890),  11  N.  S.  Wales  L.  R.  16. 
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the  goods  from  the  date  of  the  order  till  security  is  com- 
pleted or  sale  ?  Surely,  the  reasonable  answer  is,  the  claim- 
ant, for  whose  benefit  and  at  whose  request  the  goods  are 
kept.  This  would  be  quite  irrespective  of  the  interpleader 
suit.  The  claimant  causes  the  court,  which  would  other- 
wise direct  them  to  be  sold  at  once,  to  order  the  sherifl;  to 
retain  them  for  the  claimant's  benefit.  The  practice  has 
been  to  give  the  sheriff  his  costs  of  possession  out  of  the 
proceeds  of  the  sale,  if  the  fund  is  brought  into  court,  and 
if  not,  against  the  claimant  even  where  he  succeeds.  The 
latter  may  be  entitled  to  have  such  costs  included  in  the 
costs  awarded  him  against  the  judgment  creditor,  but  this 
does  not  follow  as  a  matter  of  course.  If  the  judgment 
creditor  succeeds,  the  sherifi:  retains  the  amount  out  of  the 
piroceeds  as  part  of  the  costs  of  the  levy,  and  if  the  judg- 
ment debt  is  not  fully  discharged  by  the  amount  realized, 
the  judgment  creditor  would  in  ■  most  cases,  be  entitled 
to  have  an  order  for  the  costs  so  deducted  against  the 
claimant.'*'' 

Sheriff's  right  against  creditor. — A  sheriff  has  always  a 
right  to  say  to  the  execution  creditor  who  puts  him  in  mo- 
tion, pay  me  the  amount  of  my  proper  charges.  The  strict 
form  of  order  will  be,  when  a  claim  by  a  third  person  fails, 
that  the  charges  shall  be  paid  in  the  first  instance  by  the 
execution  creditor,  who  shall  have  them  over  against  the 
third  party.  This  is  the  strict  order  which  the  sheriff  is 
entitled  to,  although  often  he  does  not  ask  for  it,  but  if  the 
sheriff  has  no  faith  in  the  solvency  of  the  claimant,  and 
prefers  the  liability  of  the  execution  creditor,  he  is  entitled 
to  it.*°  And  if  an  execution  creditor  is  barred,  after  an 
issue  has  been  directed,  he  must  pay  the  sheriff's  possession 
money  and  expenses  occasioned  by  the  sale.^^ 

A  sheriff  is  entitled  to  such  possession  and  sale  expenses 
as  he  may  incur,  in  dealing  with  the  subject  matter,  at  the 

'"  ilalone  v.  Ross  (1900)  2  Irish  K.  586;  TaafEe  v.  Tyrrell  (1862), 
14   Ir.   C.   L.   R.   App.   XXVII. 

"Smith  T.  Darlow  (1884),  26  Chy.  Div.  605. 

"Manitoba  &  K.  W.  Land  Coy.  v.  Koutley  (1896),  3  Man.  296. 
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request  of  the  parties  after  an  interpleader  order  is  made, 
to  be  paid  by  the  party  in  the  wrong. °^ 

Expenses  before  the  date  of  the  order. — The  possession 
money  before  the  date  of  the  order  is  regarded  as  part  of 
the  expenses  of  executing  the  writ,  which  would  have  been 
incurred  just  the  same,  even  if  the  claimant  had  not  ap- 
peared. This  is  the  reason  why  the  claimant  is  not  bur- 
dened with  these  charges  at  all.  The  amount  of  them  can 
be  added  to  the  sum  to  be  levied,  but  this  will  not  give  the 
sheriff  a  right  to  levy  for  more  than  the  possession  money 
payable  in  respect  of  the  ordinary  possession  in  executing 
the  process. °^  The  date  of  the  order,  however,  has  not  al- 
ways been  the  dividing  point.  In  an  early  case  in  England, 
the  date  was  a  week  after  the  order,  because  it  was  said  that 
in  the  ordinary  course  the  sheriff  would  have  to  give  that 
length  of  notice  before  selling."*  While  in  a  modern  case, 
the  sheriff  was  held  entitled  to  possession  money,  as  against 
an  unsuccessful  claimant,  from  the  day  the  latter  gave  notice 
of  his  claim."° 

Sheriff  deprived  of  possession  money. — If  a  sheriff  acts 
improperly,  as  where  he  takes  a  wrong  proceeding,  or 
holds  the  goods  after  he  should  have  delivered  them,  and 
,extra  possession  money  is  thereby  incurred,  he  will  not  be 
allowed  such  expense.  Thus,  a  sheriff  was  held  not  en- 
titled to  possession  money  for  keeping  possession  during  a 
period,  while  he  was  applying  to  a  forum  which  had  no  jur- 
isdiction to  entertain  his  application.^" 

A  sheriff  seized  on  the  14th  of  September,  and  an  inter- 
pleader order  was  made  directing  him  to  sell.  On  the  16th 
the  official  receiver  notified  him  that  a  receiving  order  had 
been  made  against  the  debtor,  and  on  the  17th  demanded 
the  goods,  which  the  sheriff  refused  to  give  up.  The  claim- 
ant afterwards  withdrew  his  claim,  the  interpleader  order 

'"'Dabbs   V.   Humphries  (1835),  3  Dowl.  377. 
"  Smith  V.  Darlow  (1884),  26  Chy.  Div.  605;  Massey  v.  Gaudry 
(1887),  2  Man.  229. 

"  Underden  v.  Burgess   (1835),  4  Dowl.  104. 

"  Searle  v.  Matthews  (1883),  W.  N.  176,  19  Q.  B.  D.  77  note. 

"■Clark  V.  Chetwode  (1836),  4  Dowl.   635. 
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v;as  discharged,  and  the  sheriff  gave  the  goods  to  the  re- 
ceiver, but  he  was  only  allowed  possession  money  up  to  the 
JTth."'  An  interpleader  order  directed  the  sheriff  to  with- 
draw upon  the  claimant  paying  his  possession  money.  The 
sheriff  claimed  possession  money  before  the  date  of  the 
order,  and  also  charges  for  a  second  man  in  possession. 
Upon  a  motion  by  the  claimant,  for  an  attachment  against 
the  sheriff  for  extortion,  it  was  held  that  the  claim  was  not 
extortion  under  the  Act  of  Elizabeth,  but  a  ground  for  relief 
on  taxation  of  costs. ''^ 

Bound  by  what  the  order  allows. — A  sheriff  has  no  rights 
to  possession  money,  except  what  is  given  to  him  under  the 
interpleader  order.  And  where  the  sheriff  was  ordered  to 
deliver  the  goods  to  the  claimant  on  payment  of  his  posses- 
sion money,  but  in  addition  charged  for  the  keep  of  horses 
which  were  under  seizure,  it  was  held  that  this  charge  for 
keep,  did  not  come  within  possession  money  under  the 
order.  His  course  was  to  have  applied  for  these  expenses 
when  the  parties  were  before  the  court.  If  they  were  pro- 
per they  would  have  been  allowed,  and  it  was  said,  they 
might  still  be  allowed  when  the  matter  should  be  finally  dis- 
posed of,  but  in  the  meantime  the  question  was,  what  does 
the  order  direct?"^ 

Amount  of  the  possession  money. — The  amount  of  pos- 
session money  per  day,  which  a  sheriff  may  ask  for,  is  the 
reasonable  expenditure  which  may  be  necessary  under  the 
circumstances  of  each  case.  It  has  been  held  that  $2  a  day 
is  too  much  for  a  sheriff  to  pay  to  a  bailiff  who  simply  locks 
the  store  and  carries  the  key.''" 

It  has  been  held  in  Ireland,  that  the  sheriff  should  give 
the  court  information  verified  by  affidavit,  of  the  amount  of 
expenses  incurred,  up  to  the  date  of  the  final  order. ^^ 

"In  re  Harrison   (1893),  2  Q.   B.   111. 

°»I.onff  r.  Bray  (1842),  10  ^Y.  R.  841. 

™Gaskell  v.  Sefton  (1845),  14  M.  &  W.  802.  As  to  the  keep 
of  horses  in  Pennsylvania,  see  Lnndis  v.  Bear.  8  Lane.  Pa.  41, 
and  in  Ireland,  Malone  v.  Ross  (1900),  2  Ir.  R.  580. 

™  Grant  v.  Grant  (1883),  10  Ont.  Pr.  40;  Malone  v.  Ross  (1900), 
2   Ir.    R.   5SG. 

"Plunkett  V.  Kearney  (1876),  10  Ir.  L.  T.  &  Sol.  J.  47. 
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When  sheriff  holds  goods  pending  trial. — In  Ontario, 
"niien  the  property  in  question  remains  pending  the  trial  of 
the  issue  in  the  custody  of  the  sheriff,  the  court  may  make 
an  order  for  the  payment  to  him  of  such  sum  for  his  trouble 
in  and  about  the  custody  of  the  property  as  may  be  reason- 
able, and  lie  is  entitled  to  a  lien  upon  the  property  to  secure 
the  payment,  in  case  the  issue  is  decided  against  the  claim- 
ant.''^ This  will  be  in  the  nature  of  poundage,  and  in 
addition  to  his  possession  expenses  during  the  period. 

Between  creditor  and  claimant. — As  between  the  execu- 
tion creditor  and  the  claimant,  the  practice  is,  that  the 
execution  creditor  whether  he  succeeds  or  fails  must  pay 
the  possession  money  from  the  seizure  up  to  the  date  of  the 
interpleader  order,  and  that  the  claimant  must  bear  them 
from  the  date  of  the  order.'''  If  the  creditor  succeed  he 
will  add  these  to  the  amount  of  his  levy,  in  which  case  they 
are  borne  by  the  execution  debtor. 

In  Pennsylvania,  the  claimant  pays  the  costs  of  appraise- 
ment, if  the  debtor  was  in  possession,  otherwise  the  execu- 
tion creditor  pays.'* 

If  the  order  is  not  made  on  the  first  day  upon  which  the 
sheriff  brings  the  parties  before  the  court,  and  enlargements 
take  place,  it  is  the  reasonable  practice  to  make  the  party 
asking  the  enlargement  liable  for  the  possession  expense 
during  such  period. 

When  a  claimant  succeeds,  he  is  entitled  to  be  repaid  by 
the  execution  creditor,  the  sherifE's  possession  money  which 
he  has  advanced;  or  where  there  has  been  a  sale,  the  suc- 
cessful claimant  is  entitled  to  recover  from  the  execution 
creditor  the  possession  money  and  expenses  of  sale  which 
have  been  deducted  from  the  proceeds  of  the  goods  by  the 
sheriff.''" 

"Ont.    Rule   1121 

'"Gaskell  v.   Sefton   (184.5),  14  M.   «&  W    802. 

"Pa.   P.   L.   No.   80  of  1897. 

'=  Goodman  v.  Blake  (1887),  19  Q.  B.  D.  77;  Reid  v.  Murphv 
(1887),  12  Ont.  Pr.  338;  Blaker  v.  Seager  (1897),  76  Law  Times 
392;  Cummins  v.  Kavanagh  (1891),  25  Ir.  L.  T.  R.  24. 
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When  the  execution  creditor  succeeds,  he  is  entitled,  in 
the  same  way,  to  have  the  possession  money  from  the  date 
of  the  order,  deducted  by  the  sheriff,  made  good  by  the 
claimant,  but  not  the  expenses  of  sale. 

Scale  of  costs. — In  Ontario  it  was  enacted  in  1886,  that 
thereafter  when  a  sheriff  had  two  or  more  County  Court 
executions  in  his  hands  he  was  bound  to  make  his  inter- 
pleader application  in  the  County  Court,  and  the  costs  of 
all  proceedings  were  upon  the  County  Court  scale. ''''  But 
where  a  sheriff  interpleads  in  the  High  Court,  and  has  ex- 
ecutions both  from  the  County  Court  and  from  the  High 
Court,  a  successful  claimant  is  entitled  to  his  costs  on  the 
High  Court  scale  against  a  County  Court  execution  credi- 
tor." 

It  was  held  in  England,  when  interpleader  bills  were  in 
vogue,  that  a  rule  which  gave  costs  on  the  lower  scale  in 
certain  named  cases,  and  generally  in  all  other  cases  where 
the  estate  or  fund  to  be  dealt  with  was  under  the  amount 
or  value  of  £1,000,  included  in  its  general  words  an  inter- 
pleader bill." 

In  Ontario,  when  a  sheriff  interpleads  in  the  High 
Court,  and  the  issue  is  sent  for  trial  to  the  County  Court 
or  Division  Court,  the  sheriff'  is  entitled  to  his  costs  on  the 
High  Court  scale,  and  the  other  parties  to  the  proceedings 
will  also  have  their  costs  on  the  High  Court  scale  up  to  the 
time  the  interpleader  order  is  made,  while  the  costs  of  the 
issue  will  be  on  the  lower  scale.  The  rule  being,  that  the 
scale  of  costs  after  the  order  directing  an  issue,  must  be 
determined  by  the  scale  applicable  to  the  forum  in  which 
the  issue  has  to  be  tried,  and  before  the  issue  on  the  scale 

™49  Vict.  (Ont.),  c.  16,  s.  3;  Ont.  Rules  1123  and  1128.  Prior 
to  1886  it  was  Iield,  that  if  a  slieriff  -n-itli  County  Court  Writs, 
interpleaded  \a  the  High  Court,  his  costs  were  on  the  County  Court 
scale,  but  the  costs  of  the  issue  were  on  the  High  Court  scale,  see 
Masuret  v.  Lansdell  (1879),  8  Ont.  Pr.  57,  Phipps  v.  Beamer  (1879), 
8  Ont.  Pr.  181. 

"  Phipps  V.  Beamer  (1879),  8  Ont.  Pr.  181. 

"  Gibbs  V.  Gibbs  (1858),  4  Jur.  N.  S.  371. 
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of  the  court  to  which  the  sheriff  is  compelled  to  resort  for 
relief.'^ 

If  the  issue  is  one  which  may  be  sent,  upon  an  inter- 
pleader application  in  the  High  Court,  to  a  County  Court 
or  a  Division  Court  for  trial,  and  neither  party  asks  to  have 
it  so  tried.  High  Court  costs  will  be  given  against  the  un- 
successful party.  If  neither  party  objects  to  the  forum,  it 
is  too  late  for  the  unsuccesful  party  after  the  trial  to  say 
that  he  should  only  pay  costs  on  the  lower  scale.  He  must 
be  taken  to  have  chosen  his  tribunal  with  its  advantages 
and  burdens.^" 

Under  the  English  County  Court  Act  there  are  three 
scales  of  costs  according  to  the  value  of  the  subject  matter 
£10  to  £20,  £20  to  £50,  and  over  £50.  A  claimant  paid 
into  court  £36  to  cover  the  amount  of  the  execution  and 
costs.  The  judge  found  in  favour  of  the  claimant  and 
valued  the  goods  at  £51,  and  awarded  him  £10  damages  in 
addition.  It  was  held  that  the  scale  was  not  determined 
by  the  amou.nt  paid  in,  but  by  the  value  as  assessed  by  the 
County  Court  Judge. ^^ 

Costs  of  the  day. — The  costs  of  the  day,  when  one  party 
has  not  proceeded  to  trial  according  to  the  notice  given, 
have  sometimes  been  directed  to  stand  until  the  termina- 
tion of  the  proceedings;^^  and  in  other  cases  have  been 
ordered  to  be  paid  forthwith.*^ 

Power  of  trial  "judge  over  costs. — Under  the  English 
practice,  the  court  or  judge  Avho  tries  the  issue  may  now 
finally  dispose  of  the  interpleader  proceedings,  including  all 
costs  not  otherwise  provided  for.^*  It  has  been  held  in 
Ontario,  that  under  this  rule,  the  costs  of  an  issue  should 

"Ont.  Rule  1128;  Christie  v.  Conway  (1883),  9  Ont.  Pr.  529; 
Arkell  v.  Geiger  (1883),  9  Out.  Pr.  523. 

"' Christie  v.  Conway  (1883),  9  Ont.  Pr.  529;  Frost  v.  Lundy 
(1894),  14  Can.  L.  T.  Occ.  N.  191  (Man.).  See  contra  Beaty  v. 
Bryee  (18S2),  9  Ont.  Pr.  320. 

"  Studham  v.  Stambridge  (1895),  1  Q.  B.  870,  15  K.  406. 

«»Hood  V.  Bradbury  (1844),  6  M.  &  G.  981;  Salter  v.  McLeod 
(1864),  10  U.  C.  L.  J.  O.  S.  299. 

''  Kimberley  v.  Hickman  (1846),  1  Saunders  &  Cole  90. 

"Eng.  Order  57.  Rule  13;  Ont.  Rule  1114. 

M.L.I.  21 
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not  be  reserved  to  be  disposed  of  in  chambers,  the  proper 
practice  being  to  leave  the  costs  to  be  dealt  with  by  the 
trial  judge  in  his  discretion,  or  in  accordance  with  the  jury's 
finding.*^ 

Effect  of  a  judgment  for  costs. — "\Yhether  a  claimant  in 
interpleader,  who  has  succeeded  and  taxed  his  costs  under 
an  order  in  the  interpleader  proceedings,  is  to  be  considered 
as  a  judgment  creditor  within  the  garnishee  clauses  of  the 
English  Common  Law  Procedure  Act  of  1854,  and  so  en- 
titled to  attach  a  debt  due  to  his  debtor,  was  in  1861  an- 
swered in  the  afRrmative,^"  and  in  1873  in  the  negative.^^ 

An  unsuccessful  claimant  was  ordered  to  pay  costs,  and 
after  examination  as  a  judgment  debtor,  an  order  to  com- 
mit was  made  for  a  refusal  by  the  claimant  to  answer  ques- 
tions touching  his  property.  It  was  held  in  Ontario,  that 
an  objection  was  too  late,  which  asserted  that  a  rule  which 
gave  a  judgment  creditor  for  costs  only  a  right  to  examine 
the  debtor  touching  his  estate,  did  not  apply  to  interpleader 
proceedings.** 

When  costs  can  be  set  off. — An  execution  creditor  sued 
two  parties  and  obtained  a  judgment  and  execution  against 
one  only,  he  discontinued  as  against  the  second  who  taxed 
his  costs.  A  sheriff  then  seized  goods  under  the  execution 
which  the  successful  defendant  claimed.  The  sheriff  in- 
terpleaded, and  in  the  issue  the  claimant  faile|d  and  •^\'as 
ordered  to  pay  the  execution  creditor's  costs.  It  was  held 
that  the  costs  between  the  two  parties  could  not  be  set  off, 
because  they  were  not  costs  in  the  same  proceeding,  the 
action  and  the  interpleader  application  being  different  pro- 
ceedings. They  were  not  within  the  rule,  where  a  party  en- 
titled to  recover  costs  is  liable  to  pay  costs  to  any  other 
party,  the  taxing  officer  may  adjust  by  set  off.*° 

Sheriff's  poundage. — The  sheriff's  right  to  claim  pound- 
age from  the  proceeds  of    goods    seized,    depends    on    the 

"Grothe  v.  Pearce  (189.3),  15  Ont.  Pr.  432. 
"Hartley  v.  Shemwell  (1861),  30  L.  J.  Q.  B.  223. 
"  Best  V.  Pembroke  (1873),  L.  K.  8  Q.  B.  363. 
^JIcKinnon  v.  Crowe  (1896),  17  Ont.  Pr.  291. 
=»  Barker  v.  Hemming  (1881),  43  L.  T.  N.  S.  678. 
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legality  of  the  seizure.  ,The  sheriff  therefore  must  pay  the 
proceeds  into  court,  suspending  his  claim  to  poundage  until 
after  the  trial  of  the  interpleader  issue.  If  the  execution 
creditor  succeeds  the  sheriff  will  be  allowed  poundage,  if 
the  claimant  succeeds  he  will  not.""  If  the  execution  credi- 
tor succeeds  as  to  part  of  the  goods  in  question,  the  sheriff 
will  be  allowed  poundage  on  the  value  found  in  the  credi- 
tor's favour."^ 

In  Ontario,  if  the  sheriff  seize  the  goods  of  a  judgment 
debtor,  but  for  any  reason  do  not  sell,  he  is  still  entitled 
to,  his  poundage,  or  such  less  sum  as  may  be  deemed  rea- 
sonable."^ Prima  facie  the  sheriff  is  entitled  to  full  pound- 
age, and  the  onus  is  on  the  .execution  creditor  to  show  that 
a  less  sum  is  reasonable."^  This  rule  does  not  interfere 
"o'ith  the  general  practice,  that  the  .  sheriff  cannot  have 
poundage  when  the  goods  seized  and  sold  are  afterwards 
found  to  be  the  goods  of  the  claimant.  In  such  cases  the 
sheriff  does  not  seize  the  goods  of  a  Judgment  debtor  and 
so  the  rules  does  not  apply."*  In  an  ordinary  case,  where 
the  sheriff  has  not  sold,  and  there  has  been  no  particular 
risk  or  responsibility,  one-third  of  the  full  poundage  is  usu- 
ally allowed."^ 

Costs  between  claimants  stand  till  issue  tried. — The  gen- 
eral practice,  when  an  interpleader  order  is  made,  is  to 
reserve  the  question  of  costs  as  between  the  claimants  until 
after  the  trial  of  the  issue.""  And  where  the  applicant  has 
been  allowed  to  deduct  his  costs  and  charges  from  the  fund, 
or  from  the  proceeds  of  the  goods  in  the  first  instance,  the 

"■Barker  v.  Dynes  (1832),  1  Dowl.  109;  Turner  t.  Crozier  (1891), 
14  Ont.  Pr.  272. 

"Marquis  of  Lansdowne  v.  Bradshaw  (1847),  Bl.  D.  &  O.  173; 
Ontario  Silver  Co.  v.  Tasker  (1893),  15  Ont.  Pr.  180. 

""  Ont.  Kule  1190  (1). 

»"  Morrison  v.   Taylor   (1882),   9  Ont.   Pr.   393. 

"Turner  v.  Grozier   (1891),   14  Ont.  Pr.  272. 

"^Heathley  v.  Willard  (1894),  Ont.  Wincliester,  Master,  not 
reported. 

"  Hood  V.  Bradbury  (1844),  6  M.  &  G.  981;  Salter  v.  McLeod 
(1864).  10  U.  C.  L.  J.  O.  S.  299. 
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question  on  whom  the  ultimate  liability  shall  fall  is  also 
reserved."'' 

Where  order  for  costs  made. — "Where  an  interpleader  has 
been  heard  by  a  judge  in  chambers,  the  court  has  no  juris- 
diction as  to  costs,  the  application  to  have  them  disposed  of 
must  be  made  in  chambers  before  the  same  judge."*  In 
Ontario,  it  has  been  held  that  it  is  not  necessary  to  go  to 
the  same  judge,  but  that  any  judge  in  chambers  will  do."" 

The  successful  party  applies  for  his  costs  on  an  affidavit 
entitled  in  the  original  cause  to  the  tribunal  which  directed 
the  issue. ^ 

A  successful  claimant  is  entitled  to  his  final  order  for 
costs,  notwithstanding  the  fact  that  the  other  claimant  has 
served  notice  of  appeal,  as  an  application  to  stay  the  execu- 
tion can  still  be  made.^ 

The  plaintifE  in  a  bill  of  interpleader,  if  his  right  to 
relief  is  not  disputed,  has  his  costs  out  of  the  fund  at  once, 
but  if  one  of  the  defendants  claim  that  the  bill  does  not 
show  a  case  for  interpleading,  the  plaintiff  cannot  then  move 
for  his  costs,  but  must  set  down  the  case  for  a  hearing.^ 

Rule  when  new  trial. — The  general  rule  as  to  costs,  ap- 
plies as  well  to  trials  of  interpleader  issues  as  to  other  cases. 
When  a  new  trial  of  an  interpleader  issue  is  rendered  neces- 
sary by  the  miscarriage  of  the  jury,  without  the  fault  of 
either  claimant,  the  general  rule  prevails,  and  a  new  trial 
will  only  be  granted  upon  payment  of  costs.* 

But  if  it  appears  that  the  first  verdict  has  been  obtained 
by  fraud  or  perjury,  the  costs  of  the  first  trial  will  be  direct- 
ed to  abide  the  event  of  the  second.^ 

"  Searle  v.  Matthews  (1883),  W.  N.  p.  ITfi;  19  Q.  B.  D.  77  note. 

"'Burg  V.  Schofield  (1842),  2  Dowl.  N.  S.  261;  Marks  v.  Ridgway 
(1S47),  1  Ex.  8;  Commercial  v.  Clark  (1835),  1  Ont.  Pr.  270. 

'^  Sewell  V.  Bufealo,  Brantford  &  Goderich  Rv.  Co.  (185(5),  3  U. 
C.  L.  J.  O.  S.  29;  2  Ont.  Pr  56. 

"  Elliot  V.  Sparrow  (1835),  1  R.  &  W.  370. 

'  Wilson  T.  Wilson  (1878),  7  Ont.  Pr.  407. 

"  Jones  V.  Gilham  (1813),  Cooper  49. 

'.lanes  v.   Whitbread   (1851),   11  C.   B.  406. 

"Gillingham  v.  Stuart  (1851),  11  C.  B.  418,  cited  in  Arg.;  Tyson 
V.  Willis  (1851),  11  C.   It    418,  cited  in  Arg. 
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Two  classes  of  appeals. — Appeals  in  interpleader  are  nat- 
urally divisible  into  two  classes;  first,  those  in  which  the 
person  seeking  relief  is  interested  as  against  one  or  both 
of  the  claimants,  or  in  which  one  or  both  of  the  claimants 
allege  that  something  is  wrong  in  the  order  or  judgment 
obtained  by  the  stakeholder  or  sheriff;  and  secondly,  those 
in  which  the  claimants  alone  are  interested,  as  between 
themselves,  and  with  which  the  applicant  has  no  concern. 

Appeals  always  statutory. — As  an  appeal  is  a  favour  ex- 
tended to  a  defeated  litigant  who  is  dissatisfied  with  the 
result,  it  follows,  that  a  decision  is  final  unless  some  statu- 
tory authority  allows  an  appeal.^  In  some  jurisdictions  the 
interpleader  statute  in  force  contains  a  provision  which 
permits  an  appeal,  or  which  excludes  the  right  to  carry  the 
matter  higher,  by  declaring  that  the  order  or  judgment  is 
final,  or  that  no  appeal  shall  lie.^ 

General  provisions. — It  frequently  happens,  however, 
that  there  is  no  special  provision  at  all  with  regard  to  ap- 
peals in  interpleader,  and  the  question  then  arises — Does 
some  general  provision  apply?  In  determining  this  it  be- 
comes necessary  to  examine,  somewhat  closely  and  perhaps 

'Atty.-Genl.  V.  Sillem  (1864),  10  H.  L.  Ca.  704;  White  v.  Rech 
(189.5),  171  Pa.  St.  82;  Long  v.  McDougall  (1885),  3  Man.  685.  In 
Scotch  multiplepoinding  see  Dumbreck  v.  Stevenson  (1861),  Ct.  of 
Session.  23  L>.   (H.  L.)  1. 

"  See  Eegina  v.  Doty  (1856),  13  IT.  C.  Q.  B.  400;  Keane  v. 
Stedman  (1861),  10  U.  C.  C.  P.  435;  Re  Turner  v.  The  Imperial 
Bank  (1881),  9  Ont.  Pr.  19. 
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Darrowly,  the  quality  and  extent  of  an  interpleader  proceed- 
ing, to  ascertain  whether  an  interpleader  proceeding  can  be 
fairly  brought  within  the  words  of  the  general  provision. 
This  subject  has  already  been  considered,  in  dealing  with  the 
question — '  Is  an  interpleader  proceeding  an  action  or  a  pro- 
ceeding in  an  action?' 

As  a  rule  all  statutory  provisions  relating  to  appeals, 
when  in  general  terms,  apply  to  orders  or  judgments  made 
in  interpleader  matters.*  The  words  '  judgment  in  a  cause 
or  matter  depending,'  as  construed  by  the  Supreme  Court 
01  Canada,  are  held  abundantly  sufficient  to  include  an 
interpleader  issue  and  the  matters  in  contestation  therein.^ 
But,  when  a  rule  provides  for  an  appeal  in  an  action,  it  has 
been  held,  that  the  word  '  action '  does  not  include  an  inter- 
pleader proceeding,  which  is  not  an  action  but  a  proceeding 
in  an  action. '^ 

Final  or  interlocutory. — A  further  test  in  interpleader 
appeals  lies  in  considering,  whether  each  of  the  several  deci- 
sions which  may  be  rendered  in  the  course  of  interpleader 
proceedings,  is  in  its  nature  final  or  merely  interlocutory.  If 
final,  the  appeal  may  be  under  one  provision,  and  may  be 
such  as  will  end  only  in  the  court  of  last  resort;^  if,  on  the 
other  hand,  the  judgment  or  order  is  interlocu.tory,  the 
appeal  may  be  under  another  provision  and  may  be  limited, 
or  there  may  be  no  appeal  at  all.' 

In  England  the  judgment  on  the  trial  of  an  interpleader 
issue  must  be  appealed  against  as  an  interlocutory  order 
or  judgment,  and  not  as  equivalent  to  a  final  judgment  in 
an  action." 

"  See   chapter  x. 

*  Withers  v.  Parker  (1859),  4  H.  &  N.  SlU;  ^Mlliams  v.  Mercier 
(1882),  9  Q.  B.  D.  337;  Cole  v.  Campbell  (1883),  9  Ont.  Pr.  498. 

"^  Hovey  v.  Whiting  (1888),  14  Canada  S.  C.  R.  p.  527. 

"King  V.  Simmonds'(1845),  7  Q.  B.  p.  311;  Collis  t.  Lewis 
(1887),  20  Q.  B.  D.  202;  McNair  v.  Aiideashaw  (1S91),  2  Q,  B.  502: 
Isbister  v.  Sullivan  (1888),  9  Canada  L.  T.  3;  16  Ont.  418.  But  see 
chapter  x. 

'  Hovey  v.  Whiting  (1887),  14  Can.  S.  C.  R.  515. 

"  f<ce  King  v.   Simmonds   (1845),   7   Q.   B.   311. 

'McAndrow  v.  Barker  (1877),  7  Chy.  D.  701;  McXair  v.  Auden- 
shaw  (1891),  2  Q.  B,  502;  contra  Hughes  v.  Little  (1880),  18  Q.  B. 
D.   32. 
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In  Canada  the  rule  is  the  other  way/°  although  it  has 
been  held  that  the  order  which  a  sheriff  obtains,  is  not  in  its 
nature  final  but  interlocutory.^^ 

In  Pennsylvania  the  verdict  and  judgment  on  an  issue 
in  a  sherifE's  interpleader,  was  formerly  looked  upon  as  final 
and  conclusive,"  but  since  1897  new  trials  may  be  granted 
of  issues,  and  judgments  are  subject  to  appeal.^^ 

It  sometimes  happens  that  the  same  decree  may  be  final 
as  far  as  it  affects  one  party,  and  interlocutory  with  regard 
to  others.  Thus,  the  decree  which  the  plaintiff  obtains  upon 
a  bill  of  interpleader,  is  final  so  far  as  he  is  concerned,  as 
it  enables  him  to  completely  withdraw  from  the  contest;^* 
but,  as  it  requires  the  defendants  to  litigate  their  claims  in 
further  proceedings,  is  interlocutory  so  far  as  they  are  con- 
cerned, and  remains  subject  to  revision  and  alteration.'^^ 

All  three  parties  may  appeal. — Upon  a  bill  of  inter- 
pleader the  complainant  or  either  of  the  claimants  may  ap- 
peal, if  their  individual  rights  are  affected  by  the  decree, 
and  the  fact  that  neither  of  the  claimants,  called  on  by  the 
bill  to  litigate  their  rights,  appeals,  does  not  impair  or  de- 
stroy the  complainant's  right  of  appeal.^"  ' 

When  applicant  cannot  appeal. — When  a  person  seeking 
relief  has  obtained  an  interpleader  order,  and  has  paid  the 
money  into  court,  he  cannot  further  interfere  so  as  to  object 
to  any  ruling  or  decision  affecting  the  rights  of  the  claim- 
ants alone.^'  When  an  interpleader  order  is  appealed  from, 
the  applicant  has  no  right  to  appear  to  protect  his  costs, 
unless  his  conduct  is  the  subject  of  the  appeal,  or  unless 
the  mode  of  relief  by  interpleader  is  in  dispute.^^ 

"Hovey  v.  Whiting  (1888),  14  Canada  S.  C.  R.  515. 

"'Hunter  v.   Hunter  (1898),  18  Can.  L.  T.  114. 

^  Bain  v.    Lyle    (1871),  68  Pa.  St.  60. 

"Pa.  P.  L.  No.  80  of  1897. 

"Atkinson  v.  Manks  (1823),  1  Cow.  N.  Y.  691. 

^  Earth  v.  Eosenfeld  (1872),  36  Md.  604;  Heald  v.  Rhind  (1897), 
86  JId.  320. 

"  Cooper  V.  Jones  (1857),  24  Georgia,  474. 

"St.  Louis  V.  Alliance  (1876),  23  Minn.  7;  First  National  v. 
West  River  (1874),  46  Vt.  633. 

"Ex  p.  Webster,  In  re  Morris  (1882),  22  Chy.  Div.  136;  Ki!- 
patrick  v.  Gilliam  (1890),  16  Vict.  L.  R.  673;  Triekett  v.  Girdle- 
stone  (1897),  103  Law  Times  Jr.,  81. 
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When,  claimant  cannot  appeal. — When  a  bill  of  inter- 
pleader is  dismissed  upon  the  demurrer  of  one  only  of  the 
defendants,  the  other  defendant  cannot  appeal  from  such 
decision,  he  is  not  prejudiced,  for  it  is  still  open  to  him  to 
sue  the  person  holding  the  subject  matter  in  dispute.'^" 

Where  the  sum  in  question  had  been  paid  into  court  by 
a  stakeholder  under  an  interpleader  order,  it  was  held  that 
the  court  could  not  go  behind  that  order,  or  enter  into  the 
question  whether  it  was  rightly  made  or  not.  The  money 
lA'as  in  court  and  the  question  was,  what  was  to  become 
of  it?^° 

Execution  debtor  cannot  appeal. — An  execution  debtor, 
who  generally  is  not  a  party  to  a  sheriff's  interpleader,  can- 
not move  in  the  cause  in  which  judgment  has  been  recov- 
ered against  him,  to  set  aside  the  order  obtained  by  the 
sheriff,  or  the  issue  and  judgment  given  thereon.^^ 

English  statute  limiting  appeals. — The  second  section  of 
the  English  Interpleader  Act  of  1831  provided,  that  the 
judgment  in  any  such  action  or  issue  as  might  be  directed 
by  the  court  or  judge  in  any  interpleader  proceedings,  and 
the  decision  of  the  court  or  judge  in  a  summary  manner, 
should  be  final  and  conclusive  against  the  parties  and  all 
persons  claiming  by,  from  or  under  them."  In  1860  this 
provision  was  re-enacted  in  section  17  of  the  Common  Law 
Procedure  Act  of  that  year,^^  and  in  1883,  although  section 
17  was  still  in  force,  a  new  rule  was  framed,  which  enacts  that, 
"except  where  otherwise  provided  hy  statute  the  judgment  in 
any  action  or  on  any  issue  ordered  to  be  tried  or  stated  in 
an  interpleader  proceeding,  and  the  decision  of  the  court 
or  a  judge  in  a  summary  way,  shall  be  final  and  conchisive 
against  the  claimants  and  all  persons  claiming  under  them, 
unless  hy  special  leave  of  the  court  or  judge,  as  the  case  may 

» Washington -y.  Belt  (1898),  13  App.  D.   C.  202. 
-"  Schoolbred  v.  Roberts  (1900),  2  Q.  B.  497. 
'^MfXider  V.  Baker  (18G4),  10  IT,  C.  L.  J.  O.  S.  193. 
-=  1  &  2  AVill.  IV.,  c.  .58,  s.  2. 

="23  &  24  Viet.  c.  126,  s.  17;  Dodds  v.  Shepherd  (1876),  1  Ex 
D.    75. 
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be,  or  of  the  Court  of  Appeal."^''  It  has  been  held,  that 
the  words  at  the  beginning  of  the  rule  '  except  where  other- 
wise provided  hy  statute '  were  inserted  to  leave  section  17 
untouched,^^  and  that  consequently  section  17  governs,  and 
in  the  cases  covered  by  it  there  is  no  power  to  give  leave  to 
appeal  ;^°  and  hence,  the  words  in  the  end  of  the  rule,  '  un- 
less hy  special  leave '  are  practically  nugatory. 

From  summary  decisions. — In  England  therefore,  when 
the  court  or  a  judge  in  chambers  disposes  of  the  matter 
summarily  upon  the  merits,  the  order  is  final  and  conclu- 
sive,^^ and  there  is  no  power  to  give  leave  to  appeal,^*  even 
with  consent  of  parties.^"  Every  decision  of  a  judge  in  an 
interpleader  matter,  when  he  does  not  direct  an  issue  or  a 
special  case,  is  a  summary  decision,  and  no  appeal  will  lie 
from  what  he  has  thus  decided.'" 

It  is  equally  a  summary  decision  whether  the  order  has 
been  drawn  up  or  not;^^  and  a  determination  to  hear  the 
matter  summarily,  and  an  adjournment  that  evidence  may 
be  produced,  is  the  same  as  a  summary  decision  so  far  as 
the  right  of  appeal  goes;'^  and  when  the  judge  at  chambers 
refers  the  matter  to  a  Divisional  Court,  which  bars  the 
claimant  summarily  without  directing  an  issue,  no  appeal 
lies.^^ 

Although  there  is  no  appeal,  it  has  been  said  that  a  judge 
has  a  right,  when  an  order  has  not  been  drawn  up,  to  stay 
the  matter  and  re-hear  it,  if  his  attention  is  drawn  to  some- 

^' Order  VLII.,  r.  11. 

^  Field  V.   Eivington   (1889),   5  Times  E.   642. 

==Dodds  V.  Shepherd  (1876),  1  Ex.  D.  75;  Lyon  v.  Morris  (1887), 
19   Q.   B.   D.   139. 

"'Shortridge  v.  Youcg  (1843),  12  JI.  &  W.  5:  Waterhouse  v. 
Gilbert  (1885),  15  Q.  B.  D.  569;  Bryant  v.  Reading  (1880),  17  Q. 
B.  D.  128;  see  also  Mercantile  Finance,  etc..  Coy.,  y.  Hall  (1893), 
19  Victorian  L.  R.  233. 

='Lyon  v  Morris  (1887),  19  Q.  B.  D.  139;  contra  Robinson  y. 
Tucker  (1884),  14  Q.  B.  D.  371;  Dawson  v.  Fox  (1885),  14  Q.  B. 
D.   377;  Webb  v.   Shaw  (1886),  16  Q.  B,  D.  G58. 

■'"Dodds   y.   Shepherd   (1876),   1   Ex.   D.   75. 

^'Re  Tarn   (1893),  2  Ohy.  280. 

='Re   Roberts   (1887),   W.   N.   231. 

''  Bryant  v.  Reading  (1886),  17  Q.  B.  D.  128. 

»' Turner  y.  Bridgett  (1882),  9  Q.  B.  D.  55. 
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tiling  which  should  be  further  considered;"  or,  if  a  judg- 
ment has  been  improperly  given,  in  the  absence  of  one  of 
the  parties,  a  rehearing  ought  to  be  allowed.^"^ 

A  summary  order  made  by  a  Master  is  subject  to  appeal, 
because  his  decision  is  not  that  of  the  court  or  a  judge,  and 
so  is  not  within  the  English  section  17  above  referred  to, 
but  is  governed  by  the  general  rule  which  allows  an  appeal 
from  a  Master  to  a  Judge  in  Chambers.^"  But  a  Master's 
decision  which  goes  to  a  Divisional  Court  on  appeal,  is  not 
further  appealable  to  the  Court  of  Appeal." 

A  summary  order  in  interpleader  made  by  a  judge  in 
bankruptcy   can  be   appealed  from.^^ 

The  applicant  can  always  appeal  from  a  summary  deci- 
sion. Section  17,  above  referred  to,  making  a  summary 
decision  final  and  conclusive  against  the  parties,  does  not 
make  it  final  against  the  sheriff,  and  he  can  appeal ;  "parties" 
means  parties  claiming,  and  the  sheriff  is  not  such  a  party. ^° 

Final  order  in  chambers. — In  England  it  has  been  fur- 
ther held,  in  construing  section  17  of  the  Act  of  1860,  that 
the  judgment  in  any  action  or  issue  which  is  final  and  con- 
clusi^'e  is  the  final  judgment  -svhich  is  pronounced  in  cham- 
bers, after  the  action  or  issue  directed  upon  the  interpleader 
has  been  tried,'"'  and  from  which  there  is  no  power  to  give 
leave  to  appeal.*'- 

In  Ontario  a  provision  corresponding  to  the  English  sec- 
tion 17  of  I860,  was  in  force  from  1843  to  1888,  when  it 
was  repealed.''-     It  was  construed  in  the  same  way  as  the 

»«Re  Roberts  (1887),  W.  N.  231. 

='  Ex  parte  Streeter,  In  rn  Morris  (1881),  19  Cliy.  D.  216. 

="  Bryant  v.  Reading  (1886),  17  Q.  B;  D.  128;  Clench  v.  Dooley 
(1SS7),  56  L.  T.  122;  contra  Westerman  v.  Rees  (1883),  W.  N.  228. 

"Waterliouse  v.  Gilbert  (1885),  15  Q.  B.  D.  569;  Bryant  v. 
Reading  (1SS6J,  17  Q.  B.  D.  128. 

=»Ex  parte  Streeter,  In  re  Morris  (1881),  19  Chy.  D.  216. 

""  Smith  V.  Darlow  (1S84).  26  Chy.  D.  605. 

"Robinson  v.  Tncker  (1884),  14  Q.  B.  D.  371;  Field  v.  Rivinston 
(1SS9),  5  Times  R.  642;  Hartmont  v.  Foster  (1881),  8  Q.  B.  D.  82; 
contra  Teggin  t.   Langford   (1842),   10  M.   &  W.  556. 

^^Lyon  V.  Morris  (1887),  19  Q.  B.  D.  139. 

"7  Vict.  Canada  c.  30,  s.  2;  R.  S.  O.  1S77,  c.  54,  s.  7. 


APPEALS.  331 

English  section.*^  Under  the  Ontario  Eules  adopted  in 
1888  it  was  provided  tliat  a  summary  decision  should  be 
subject  to  appeal.** 

In  most  of  the  Australian  colonies,  and  the  other  Can- 
adian Provinces  provisions  founded  on  section  17  are  in 
force.*" 

Where,  on  a  sheriff's  application,  the  judge  decides  in  a 
summary  manner  in  favour  of  the  claimant,  and  orders  the 
sheriff  to  withdraw,  and  protects  him  from  action  by  the 
claimant,  the  execution  creditor  can  appeal  from  such  an 
order,  as  well  as  the  sheriff.*' 

Judgment  on  trial  of  issue. — Under  the  English  practice 
there  has  always  been  an  appeal  from  anything  which  takes 
place  at  the  trial  of  an  interpleader  issue,  whether  the  issue 
has  been  tried  by  a  judge  alone,  or  by  a  judge  with  a  jury, 
notwithstanding  section  1?  of  the  Act  of  1860,  because  the 
judgment  or  direction  at  the  trial  is  not  the  disposition  of 
the  whole  matter  and  is  not  final. *^  When  the  issue  has 
been  tried  by  a  judge  and  jury,  the  appeal  is  to  a  Divisional 
Court,  if  by  a  judge  alone  to  the  Court  of  Appeal.*^ 

It  does  not  make  any  difference   in   this    respect,  that  ' 
having  tried  the  issue,  the  trial  judge  immediately  goes  on 
and  makes  a  final  order  disposing  of  the  whole  matter  of 
the  interpleader  proceedings,  an  appeal  still  lies  from  what 
took  place  at  the  trial.*' 

"Wilson  V.  Kerr  (1800),  18  Upper  Canada  Q.  B.  470;  Leeson 
v.  Lemon  (1881),  9  Ont.  Pr.  103;  Cole  v.  Campbell  (1883),  9  Ont. 
Pr.   498. 

"Ont.  Rules  1110. 

*"'  See  Appendix. 

"  Rondot  V.  Monetary  Times  (1899),  19  Ont.  Pr.  23. 

"Withers  v.  Parker  (1859),  4  H.  &  N.  810;  Wilson  v.  Kerr 
(18G0),  18  Upper  Canada  Q.  B.  470;  Gumm  v.  Tyrie  (1805),  6  B.  & 
S.  298;  Witt  v.  Parker  (1877).  46  L.  J.  0.  B.  450;  -Turner  v. 
Bridgett  (1882,),  9  Q.  B.  T>.  55;  Robinson  v.  Tucker  (1884),  14  Q. 
B.  D.  371;  Dawson  v.  Fox  (1885),  14  Q.  B.  D.  377;  Ramsay  v. 
Margrett  (1894),  2  Q.  B.  p.  22.  Contra  King  r.  Simmons  (1848), 
7  Q.  B.  p.  311;  Burstall  v.  Bryant  (1883),  12  Q.  B.  D.  103;  Parnell 
v.   Stedman   (1883),   12   Q.   B.   D.   104  note. 

« Robinson  v.  Tucker  (1884),  14  Q.  B.  D.  371;  litt  see  Burstall 
V.  Bryant  (1883),  12  Q.  B.  D.  103;  Parnell  v.  Stedman  (1883),  12 
Q.  B.  D.  104  note. 

"Robinson  v.  Tucker  (1884),  14  Q.  B.  D.  371. 
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The  usual  practice  is  for  the  judge  at  chambers  to  delay 
making  a  final  order,  when  it  appears  that  an  appeal  is  to 
be  taken  from  the  judgment  at  the  trial. 

Upon  an  appeal,  the  court  instead  of  granting  a  new 
trial,  may,  if  satisfied  that  all  requisite  materials  for  arriv- 
ing at  a  conclusion  are  before  it,  pronounce  the  judgment 
which  in  its  opinion  should  have  been  pronounced  on  the 
trial  of  the  issue. "'' 

In  Ohio,  when  the  question  at  issue  between  the  claim- 
ants is  for  money  onl)^,  the  judgment  is  not  appealable'^^ 

Special  ease. — An  appeal  will  lie  from  the  judgment  on 
a  special  case,  stated  in  interpleader  proceedings. °- 

Orders  without  jurisdiction. — Where  there  is  no  jiiris- 
diction  in  the  first  instance  to  make  the  interpleader  order 
directing  the  trial  of  an  issue,  or  when  an  issue  is  sent  for 
trial  to  a  tribunal  which  has  no  jurisdiction  to  hear  the 
matter,  the  trial  of  the  issue  must  be  looked  upon  as  in  the 
nature  of  an  arbitration  or  srunmary  trial  by  consent,  and 
therefore  final  and  not  subject  to  appeal. '^^  Where  all 
parties  agreed  to  refer  the  cause,  on  certain  terms,  to  a 
barrister,  instead  of  having  an  issue  directed,  the  court  re- 
fused to  stay  the  order. '^^ 

From  orders  as  to  costs. — The  English  statute  which  pro- 
vides that  no  order  as  to  costs  only  shall  be  subject  to  ap- 
peal, except  by  leave  of  the  court,  has  been  held  to  apply  to 
judge's  orders  in  interpleader,  as  well  as  in  other  proceed- 
ings.=^     But  an  appeal  lies  from  an  interpleader  order  as 

'"•  Williams  >-.  Mercier  (1882),  9  Q.  B.  D.  33T;  Lehman  v.  Ililde- 
brand,  10  Lane.  Pa.  249. 

"Myaimer  i.  Jaeger  (1890),  5  Ohio  Circuit  Cts.  IC;  Pratt  v. 
^tna  Life  Ins.  Coy.   (1890),  5  Ohio  Circuit  Cts.  587. 

'■-  Gumm  V.  Tyrie  (1865),  6  B.  &  S.  298. 

'^Carcw  V.  Hanh-,  (1890);  24  Ir.  L.  T.  R.  33;  Richardson  ^■. 
Shaw  (1876),  0  Ont.  Pr.  296;  Federal  Bank  v.  Canadian  Bank  of 
Commerce  (1886),  13  Canada  S.  C.  R.  p.  399;  Coyne  v.  Lee  (ISSTl, 
14  Ont.  App.  503;  Teskey  v.  Xeil  (1S93),  15  Ont.  Pr.  244;  Clancy  v. 
Young-   (1893),    15   Ont.  Pr.   248. 

"'  Drake  v.  Brown  (1835),  1  C.  M.  &  R.  270. 

"'Hartmont  v.  Foster  (1881),  8  Q.  B.  D.  82;  Field  t.  Eiviugton 
a8S9),  5  T.  L.  R.  042;  contra  Teggin  v.  Langford  (1S42K  10  JI.'& 
W.   556. 
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to  costs,  when  the  order  has  been  made  without  jiirisdic- 
tion.^^o 

When  merits  not  tried. — When  a  claimant  applies  for  a 
new  trial,  after  a  verdict  obtained  without  the  merits  having 
been  gone  into,  one  of  the  objects  of  ordering  the  trial  of 
an  interpleader  issue  has  been  defeated,  and  there  is  not  the 
same  necessity  upon  the  motion  for  an  affidavit  disclosing 
the  merits,  as  in  moving  for  a  new  trial  in  an  ordinary  ac- 
tion, because  the  very  issue  itself  discloses  what  the  claim- 
ant's claim  is.''^ 

When  fund  paid  over. — It  has  been  held  in  Manitoba, 
that  a  claimant's  right  to  appeal  is  not  affected  by  the  fact 
that  the  applicant  has  under  the  order  appealed  against, 
delivered  the  goods  to  the  other  claimant,^*  while  the  Court 
of  Appeal  in  Ontario  has  decided,  that  after  money,  which 
has  been  in  question,  has  been  paid  over,  no  appeal  lies.^^ 

New  matter  cannot  be  used. — If  a  claimant  omit  to  set 
up  some  ground  which  he  might  have  done  at  the  trial  of 
the  issue,  he  will  not  be  allowed  to  set  it  up  afterwards  on 
an  appeal,  by  reason  of  the  maxim,  interest  republicae  et  id 
finis  litium.^"  A  claim  based  on  another  title,  not  disclosed 
at  the  trial,  will  not  be  allowed,  and  it  does  not  matter  that 
it  was  the  claimant  who  was  successfiil  on  the  issue  who  now 
attempts  to  set  it  up,  such  should  be  a  matter  of  substantive 
application.^^ 

Affidavits  and  admissions,  upon  which  the  court  acted 
in, granting  an  interpleader  order,  cannot  be  used  by  a  claim- 
ant upon  an  appeal  from  the  judgment  at  the  trial  of  the 
issue. "^ 


=°  Hansen  v.  Maddox  (1883),  12  Q.  B.  D.  100. 

"Vidal  V.  Bank  of  Upper  Canada  (1865),  24  Upper  Canada  Q. 
B.  430;  15  Upper  Canada  C.  P.  421. 

=«PIowe  v.  Martin  (1890),  6  Man.  477. 

■"•Wilson  v.  Wilson  (1878),  3  Ont.  App.  400;  see  also  School- 
bred  V.  Roberts  (1900),  2  Q.  B.  497. 

""Re  Hilton  (1892),  67  L.  T.  594;  Thompson  v.  De  IJssa  (1881), 
2  N.  S.  W.  L.  R.  165. 

"Barker  v.   Leeson   (1881),   1   Ont.  114. 

«=  White  T.  Rech  (1895),  171  Pa.  St.  82. 
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Error  corrected  without  appeal. — There  is  not  the  same 
necessity  for  allowing  an  appeal  from  the  judgment  or  ver- 
dict upon  the  trial  of  an  interpleader  issue,  as  there  is  in 
ordinary  cases,  because  many  questions  raised  on  an  appeal 
may  be  adjudicated  upon  when  the  matter  goes  back  to 
chambers.  The  court  may  be  so  satisfied  with  what  has  trans- 
pired at  the  trial,  although  the  verdict  of  the  jury  may  be 
open  to  execption,  as  to  have  a  sufiicient  view  of  the  rights 
of  the  parties  to  enable  it  to  act.  Thus  a  new  trial  was 
refused  when  the  court  was  satisfied,  although  the  judge 
who  tried  the  case  had  directed  the  wrong  party  to  begin.^^ 

Where  an  execution  creditor  appealed  from  the  verdict 
in  favour  of  the  claimant  a  married  woman,  on  the  ground 
that  she  had  no  title  in  law,  as  the  title  was  in  the  husband 
the  debtor,  the  court  refused  to  set  aside  the  verdict,  as 
the  question  raised  might  go  to  the  judge  at  chambers  for 
disposition.  It  was  pointed  out,  that  the  refusal  of  the  ap- 
peal had  not  the  effect  of  deciding  that  the  goods  were  not 
subject  to  the  execution,  or  that  they  were,  that  question 
being  still  open  to  the  judge  at  chambers.^* 

Cases  where  appeals  refused. — In  the  following  instances 
the  court  has  refused  to  set  aside  a  verdict: — "Where  the 
judge  inadvertently  stated  the  issue  to  the  jury  in  a  wrong 
form;"^  where  there  was  a  variance  between  the  issue  directed 
by  the  interpleader  order,  and  the  issue  stated  in  the  record, 
the  latter  being  the  issue  which  ought  to  have  been  direct- 
ed;"'' and  where  the  claimant  claimed  all  the  goods  seized 
as  his  own  property,  although  as  a  fact  he  was  a  partner 
with  the  debtor  and  had  only  a  two-thirds  interest,  the  ver- 
dict having  gone  against  him,  the  court  refused  to  allow 
him  to  have  the  matter  re-opened,  although  he  had  made  a 
mistake  in  stating  his  claim,  and  awarded  the  whole;  fund 
to  the  execution  creditor."' 

"=  Edwards  v.  Matthews  (1847),  16  L.  J.  Ex.  291;  4  D.  &  L.  721. 

"Bird  T.  Crabb  (1861),  30  L.  ,T.  Ex.  318;  7  H.  &  N.  996. 

"'  Evans  v.  Evans  (1893),  155  Pa.  St.  572. 

"Gourlay  v.   Ingram  (1869),  2  Chy.   Chamb.  309  (Ont.). 

"  Larkin  t.  Graham  (1883),  2  N.  S.  W.  L.  R.  65. 
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If  first  order  irregular. — It  has  been  said  with  regard  to 
interpleader  cases^  that  the  court  is  bound  not  only  to  con- 
sider the  interests  of  the  parties  in  the  suit,  but,  as  far  as 
possible,  to  keep  the  practice  of  the  courts  intact.  By 
neglecting  to  do  this,  risk  is  run  of  having  all  the  subse- 
quent proceedings  set  aside,  by  reason  of  the  irregularity  of 
the  order  on  which  they  are  founded."* 

Prohibition. — Where  an  applicant  for  relief  is  affected 
by  an  order  in  an  inferior  court,  in  interpleader  proceedings, 
from  which  no  appeal  lies,  he  should  apply  for  prohibition 
in  the  Superior  Court  to  prevent  the  order  from  being  acted 
upon.""  But  if  the  order,  though  erroneous,  is  made  at  the 
request  of  one  of  the  parties  and  is  acted  upon,  a  prohibi- 
tion at  the  request  of  such  party  will  be  refused.'"' 

Certiorari. — When  an  interpleader  order  has  been  made 
in  an  inferior  court,  directing  an  issue  in  that  court,  it  has 
been  held  that  a  certiorari  does  not  lie  to  remove  the  inter- 
pleader issue  from  the  inferior  to  a  superior  court,  and  if  such 
a  writ  do  improvidently  issue,  an  application  should  be  made 
to  quash  the  certiorari  and  not  for  a  procedendo.'''^ 

When  order  entitling  in  two  divisions. — When  an  inter- 
pleader order  is  entitled  in  two  actions  in  different  divisions 
of  the  court,  there  being  two  executions  in  the  sheriff's  hands, 
an  appeal  from  the  order  may  be  entertained  in  either  divi- 
sion, although  one  of  the  execution  creditors  may  have  been 
barred.'^ 

From  Inferior  Courts. — ^Vhen  interpleader  proceedings 
have  been  transferred  for  trial  to  an  inferior  court,  as  a  rule 
an  appeal  lies  to  the  superior  court  from  any  order  or  judg- 

"'Masterman  v.  Lewin  (1847),  2  Phillips  p.  188;  Roselle  v. 
Bank  (1893),  119  Mo.  84. 

"Temple  v.  Temple  (1894),  10  R.  269;  Be  Gould  &  Hope  (1893), 
20  Ont.  App.  347. 

'"Richardson  v.  Shaw  (1876),  6  Ont.  Pr.  296. 

"Jones  V.  Harris  (1860),  6  Upper  Canada  L.  J.  O.  S.  16; 
Russell  V.  Williams  (1862),  8  U.  G.  L.  J.  O.  S.  277;  Ex  p.  Summers 
(1854),  18  Jur.  522. 

'^Hogaboom  v.  Grundy  (1894),  IG  Ont.  Pr.  47. 
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ment  in  the  former;''^  and  when  interpleader  proceedings 
originate  in  an  inferior  court,  there  is  generallj"^  an  appeal 
to  a  superior  court. ^* 

Cases  in  Inferior  Courts. — The  following  are  decisions 
afEecting  interpleader  appeals  in  inferior  courts: — 

Where  a  landlord  appears  upon  the  hearing  of  an  inter- 
pleader summons,  he,  as  well  as  the  execution  creditor  and 
the  claimant,  has  a  right  of  appeal." 

Where  a  statute  allows  an  appeal,  with  the  leave  of  the 
court,  when  the  money  claimed,  or  the  value  of  the  goods 
and  chattels  claimed  exceeds  £20,  an  appeal  lies,  although 
the  debt  for  which  the  goods  were  seized  is  less  than  £20.'" 
If  neither  the  money  claimed,  nor  the  value  of  the  goods, 
exceed  £20,  the  court  has  no  power  to  grant  leave  to  appeal.'^' 
Where  a  claimant  paid  £12  into  court  as  the  appraised  value 
of  goods,  and  afterwards  soiight  to  appeal,  alleging  that  the 
goods  were  greater  in  value  than  £20,  the  appeal  was  refused 
on  the  ground  that  it  could  only  relate  to  the  sum  in  court. '^ 
And  where  the  goods  were  less  than  £20  in  value,  but  the 
claimant  sought  £35  damages  against  the  bailifE  and  execu- 
tion creditor,  but  was  allowed  £15  only  as  against  the  credi- 
tor, an  appeal  was  refused,  as  it  was  held  that  a  claim  for 
damages  is  not  within  the  statute.'" 

Where  judgment  was  given  for  the  execution  creditor 
with  costs,  and  the  claimant  succeeded  on  appeal  in  getting 
a  new  trial  directed,  it  was  held  that  the  whole  judgment, 
including  that  part  which  related  to  costs,  was  thereby  re- 
versed.^" 

'=  Hughes  V.  Little  (1886),  18  Q.  B.  D.  32;  Thomas  v.  Kelly 
(1888),  13  App.  Cas.  506;  Barker  v.  Leeson  (1881),  9  Out.  Pr.  107; 
Clancy  v.  Young  (1893),  15  Ont.  Pr.  p.  252,  2.53. 

'*  Peehan  v.  Bank  of  Toronto  (1860),  10  Upper  Canada  C.  P.  32. 
See  also  Ont.  Rev.  Statutes  (1897),  c.  55,  s.  52;  fiut  see  Isbister  v. 
Sullivan  (1888),  9  Canada   L.  T.  3,  as  to  Ontario  District  Courts 

"WilcoxoQ  V.  Searby  (1860),  29  L.  J.  Ex.  154. 

"•Vallance  v.  Naish  (1858),  3  H.  &  N.  712;  27  L.  J  Ex    W 

"Collis  v.  Lewis  (1887),  20  Q.  B.  D.  202. 

"8  White  V.   Milne  (1887),   W.   N.  256. 

™Lumb  V.  Teal  (1899),  22  Q.  B.   D.  675. 

™Gage  v.  Collins  (1867),  L.  E.  2  C.  P.  381. 
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Where  one  section  of  the  statute  made  the  order  in  inter- 
pleader proceedings  iinal  and  conclusive,  unless  there  should 
be  an  appeal  under  the  same  Act,  it  was  held,  that  a  subse- 
quent section  which  allowed  an  appeal  by  way  of  an  order  tO' 
review,  might  be  invoked.^^ 

It  has  been  held  in  Ireland  that  no  appeal  lies  from  the 
decision  of  a  County  Court  judge  upon  an  interpleader  pro- 
cess, under  a  provision  which  allows  an  appeal  to  any  person 
dissatisfied  with  an  order  of  dismissal  on  the  merits. "^^ 

"Andrew  v.  Barker  (1891),  17  Victoria,  514  (Australia). 
''  Lacy  V.  Dwyer  (1881),  15  Ir.  L.  T.  R.  58. 
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CHAPTER   XV. 

ACTION    IN    THE    NATURE    OF   A   BILL    OF    INTEEPLEADEE. 

Eeasons  for  the  proceeding. — WTiile  the  remedj'  by  means 
of  interpleader  is  a  valuable  and  necessary  process  in  legal 
procedure,  still  its  scope  is  limited,  and  many  cases  of  con- 
flicting claims  are  not  covered.  A  person  owing  a  debt 
or  in  possession  of  property  may  not  be  able  to  sbow  all  the 
strict  conditions  necessary  before  the  court  will  award  relief 
by  way  of  interpleader,  and  may  still  be  an  innocent  stake- 
holder desirous  of  doing  what  is  fair  and  right  between  him.- 
self  and  two  adverse  claimants.  These  are  the  cases  where 
an  action,  or  a  bill,  in  the  nature  of  a  bill  of  interpleader 
\\"ill  lie  by  a  party  who  has  some  interest,  to  ascertaia  and 
establish  his  own  rights  when  there  are  conflicting  rights 
between  third  persons.^ 

When  resorted  to. — An  action  in  the  nature  of  a  bill  of 
interpleader,  as  a  distinct  proceeding,  has  now  become  well 
known,  more  especially  in  the  United  States.  It  is  resorted 
to  by  a  person  upon  whom  adverse  claims  are  made  in  re- 
spect of  a  fund  or  property,  in  connection  with  which  such 
person  has  himself  some  interest,  and  as  to  which  he  can- 
not consequently  ask  the  ordinary  relief  by  interpleader. 
The  action  should  not  be  brought,  escept  when  there  is  no 
other  way  for  the  plaintiff  to  protect  himself.^ 

The  object. — In  such  an  action  the  plaintiff  seeks  to 
ascertain  his  own  rights  to  property  in  his  hands,  as  well 

^  Commercial  National   Bank   of  Peoria  t.   Newman   (1894),   55 
111.  App.  534;  Van  Winkle  v.  Owen  (1896),  54  X.  J,  Bq.  253. 
=  Hinckley  y.   Pfister   (1892),   83   Wis.   64. 
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as  the  rights  of  third  persons  claiming  it,  and  that  any  actions 
commenced  against  him  may  be  stayed;  while  in  an  ordinary 
interpleader  he  only  asks  that  he  be  at  liberty  to  pay  money 
or  deliver  property  to  the  party  to  whom  it  belongs,  and  that 
thereafter  he  may  be  protected  against  the  claims  of  both.^ 

May  assert  an  interest. — In  this  proceeding  the  plaintiff 
may  have  a  personal  interest  in  the  subject  matter,*  and  so 
may  deny  that  he  owes  the  defendants  what  they  severally 
claim.'*  He  may  also  ask  for  some  active  affirmative  relief 
as  against  the  claimants,'^  in  addition  to  a  discharge  from 
liability  to  them,^  as  when  he  desires  to  establish  his  own 
rights  where  there  are  other  couflieting  rights  between  the 
third  parties.^  It  has  been  said  that  the  proceeding  can  only 
be  sustained  when  the  parties  sought  to  be  interpleaded  have 
some  right  or  interest  in  the  subject  matter  of  the  action, 
which  interferes  with  the  plaintiff's  attempt  to  establish  his 
own  rights.^ 

Need  not  deny  collusion. — It  is  not  necessary  for  the 
plaintiff  to  allege  in  his  bill,  or  to  assert  by  affidavit,  that 
he  is  indifferent  between  the  contesting  parties  and  does  not 
collude  with  leither  of  them;^"  nor  is  it  necessary  that  he  be 
an  entirely  disinterested  party.^^  It  has  been  held  however 
that  he  must  not  act  in  a  partisan  manner. ^^ 

Need  not  pay  into  court. — The  person  who  seeks  to  settle 

'  Blythe  v.  Whiffin  (1872),  27  L.  T.  330;  Heath  v.  Hurless  (1874), 
73  111.  823. 

<■  Hodges  V.  (Jrlggs  (1849),  21  Vt.  280;  Groves  v.  Sentell  (1894), 
153  U.  S.  p.  486. 

»  Supervisors  of  Saratoga  v.  Deyoe  (1879),  77  N.  Y.  219. 

°  Orr  V.  Larcombe  (1879),  14  Nev.  53 ;  Illingworth  v.  Rowe 
(1894),   52  N.  J.   Eq.  pp.  360  and  456. 

'Blue  V.  Watson  (1882),  59  Miss.  619. 

"  Ebbinghaus  v.  Killian  (1881),  1  Mackey  D.  C.  247;  Bridesburg 
Mfg.  Coy.'s  Appeal  (1884),  106  Pa.  St.  275. 

"McHenry  v.  Hazard  (1866),  45  Barb.  N.  T.  657;  but  see  Crass 
T.   Memphis   (1892),   11   So.   Rep.  Ala.  480. 

"Koppinger  v.  O'Donnell  (1889),  16  E.  I.  417;  Van  Winkle  v. 
Owen  (1896),  54  N.  J.  Eq.  253. 

"Winfield  v.  Bacon  (1857),  24  Barb.  N.  Y.  154;  Gaynor  v. 
Blewett   (1893),   55  N.  W.   Rep.   169  Wis. 

i»  Hinckley  v.  Pfister  (1892),  83  Wis.  64. 
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his  difficuties  by  this  mode  of  procedure  is  not  ohliged  to 
bring  the  money  or  fund  into  court. ^^ 

Nature  of  claims, — Injunction. — The  plaintiff  must  shov 
that  the  defendants  have  interposed  substantial  claims/*  and 
if  he  makes  out  a  case  showing  that  it  is  proper  for  the  court 
to  interfere  in  his  favour,  he  vs^ill  be  awarded  an  injunction 
staying  any  suits  which  may  have  been  commenced  against 
him.i^. 

Mortgagor. — A  mortgagor  entitled  to  redeem  a  mort- 
gaged estate,  and  in  doubt  to  which  of  two  the  mortgage 
debt  should  be  paid,  both  claiming  title  to  the  mortgage 
moneys,  may  institute  proceedings  in  the  nature  of  an  inter- 
pleader for  his  own  relief  and  protection  so  that  he  may 
obtain  a  decree  adjudging  which  of  the  hostile  claimants  is 
entitled  to  the  debt,  and  that  on  its  payment  the  mortgage 
may  be  surrendered  to  him  for  cancellation.^"  When  a  mort- 
gagor is  compelled  to  resort  to  such  proceedings,  he  may  be 
allowed  his  costs  contrary  to  the  usual  practice  in  suits  to 
redeem,  but  such  costs  are  not  allowed  him  as  a  matter  of 
right,  but  in  the  discretion  of  the  court. ^' 

Person  entitled  to  equitable  relief. — If  a  party  is  entitled 
to  equitable  relief  against  the  owner  of  proper!}',  of  which 
the  legal  title  is  in  dispute,  so  that  he  cannot  ascertain  to- 
whom  it  belongs,  he  may  file  a  bill  against  the  several  claim- 
ants in  the  nature  of  a  bill  of  interpleader.^^ 

Purchaser. — A  purchaser  of  personal  property  may  file 
a  bill  in  the  nature  of  a  bill  of  interpleader  against  his  ven- 
dor and  a  third  person  who  claims  a  right  to  the  same,  or 

"  Gaynor  v.  Blewett  (1893),  55  N.  W.  Kep.  169  Wis.  But  see 
Fowler  v.  Williams  (1S59),  20  Ark.  641. 

"  Dreyfus  v.  Casey  (1889),  52  Hun.  N.  Y.  95. 

i=McHeiiry  v.  Hazard  (1871),  45  N.  Y.  580;  Blythe  v.  Whiffla 
(1872),  27  L.  T.  330;  Curtis  v.  Williams  (1S89),  35  111.  App.  518. 

"Goodriek  v.  Sholtbolt  (1712),  Free.  ch.  333,  336;  Sholtbolt  v. 
Biscow  (1761),  2  Eq.  Ab.  173;  Koppinger  v.  O'Donnell  (1889),  16 
K.  I.  417;  Curtis  v.  Williams  (1889),  35  111.  App.  518;  Illingworth  v. 
Rowe  (1894),  52  N.  J.  Eq.  456. 

"Bedell  v.  Hoffman  (1830),  2  Pai  N.  Y.  199. 

"Mohawk  v.  Clute  (1834),  4  Pai.  N.  Y.  384;  Dohnert's  Appeal 
(1870),  64  Pa.  St.  311. 
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who  seeks  to  avoid  the  vendor's  title  ;^°  and  so  may  a  pur- 
chaser of  land,  in  doubt  as  to  the  proper  party  to  receive 
the  balance  of  his  purchase  money.^" 

Owner  of  new  buildings. — The  owner  of  newly  erected 
buildings  may  also  maintain  such  a  proceeding,  when  a  bal- 
ance payable  under  the  building  contract  is  claimed  by  sev- 
eral, as  by  the  contractor,  sub-contractor,  lien  holders  or 
attaching  creditors.^^  In  some  instances  this  has  been  con- 
sidered a  case  for  interpleader  proper.-- 

Trustee  or  executor. — A  trustee  may  bring  a  bill  in  the 
nature  of  a  bill  of  interpleader,  and  obtain  instructions  from 
the  court  as  to  his  duty,  when  different  parties  are  making 
adverse  claims  in  relation  to  the  trust,  and  he  is  in  doubt 
as  to  their  rights,-^  and  so  may  an  executor.^*  This  cor- 
responds in  some  measure  with  the  Scots  proceeding  of  mul- 
tiplepoinding,  in  which  a  trustee  may  have  relief  iinder  sim- 
ilar circumstances.^^ 

Receiver. — A  receiver,  not  being  entirely  disinterested, 
and  having  to  account  to  the  c6urt,  may  bring  like  proceed- 
ings when  a  fund  in  his  hands  is  claimed  by  two  parties.^" 

Judgment  debtor. — Where  a  defendant  against  whom  a 
decree  is  recorded  in  favour  of  an  administrator,  for  money 
due  the  intestate,  is  notified  by  the  heirs  that  the  plaintifi 
has  ceased  to  be  administrator  and  has  no  right  to  collect 
the  monejr,  he  may  if  he  has  good  ground  to  believe  that  it 
will  be  unsafe  to  pay  it  over,  file  a  bill  in  the  nature  of  a  bill 
of  interpleader,  bringing  the  money  into  court.^^ 

Tax  payer. — When  land  lies  partially  in  two  adjoining 
municipalities,  and  is  assessed  and  taxed  in  both,  and  both 

"Dardens  v.  Burns  (1844)-,  6  Ala.  362. 

="  Parks  V.  Jackson  (1833),  11  Wend.  N.  Y.  442,  450. 

'^Newhall  v.  Kastens  (1873),  70  111.  156;  Board  of  Education 
V.  Scoville  (1874),  13  Kan.  17;  Hall  v.  Baldwin  (1889),  45  N.  J. 
Eq.  858;  Illingworth  v.  Rowe  (1894),  52  N.  J.  Eq.  360. 

^  See  ante  page  38. 

^  Sprague  v.  West  (1879),  127  Mass.  471. 

^Crosby  v.  Mason  (1865),  32  Conn.  482;  Osborne  v.  Taylor 
(1885),  12  Grat.  Va.  117. 

==  See  page  31. 

2»W^infield  v.  Bacon  (1857),  24  Barb.  N.  Y.  154. 

'''Fowler  v.   Williams   (1859),  20  Ark.   641. 
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collectors  demand  the  taxes,  the  occupant  or  owner  may 
maintain  like  proceedings  to  determine  in  which  place  the 
land  is  properly  taxed.'*  In  some  instances  however  this 
has  been  considered  a  case  proper  for  ordinary  interpleader.^' 

In  Massachusetts  the  proceeding  will  be  entertained,  pro- 
vided it  is  not  demurred  to  upon  the  ground  of  public  policy. 
It  has  been  said  that  the  prompt  and  unembarrassed  col- 
lection of  taxes  is  a  matter  of  public  policy.  "WTien  relief  is 
refused,  the  proper  course  is  for  the  taxpayer  to  pay,  and 
then  to  sue  to  recover  it  back.'" 

Person  liable  on  a  contract. — Where  a  person  alleged  that 
a  written  obligation  had  been  obtained  from  him  by  fraud, 
and  it  appeared  that  two  persons  each  claimed  the  instru- 
ment by  independent  assignments  and  had  begun  suits  upon 
it,  it  was  held  that  the  fraud  being  proved  such  person  might 
be  relieved  from  the  obligation  in  a  suit  against  both 
claimants.'^ 

Municipal  corporation. — A  municipal  corporation,  may 
maintain  a  suit  in  the  nature  of  an  interpleader,  when 
through  a  conflict  of  authority  and  a  double  appointment, 
two  persons  claim  the  same  salary  for  the  same  municipal 
office;^'  also  where  it  appears  that  a  municipal  treasurer 
has  issued  bonds  or  notes  in  excess  of  his  authority,  all  of 
which  have  passed  into  the  hands  pt  bona  fide  holders  for 
value,  and  the  various  holders  have  threatened  or  commenced 
actions,  the  corporation  being  willing  to  pay  the  amount 
authorized ;''  as  well  as  where  rival  parties  claim  the  dam- 
ages which  have  been  allowed  for  land  expropriated  for  pub- 
lic purposes  by  the  corporation.'* 

'^Redfield  v.  Supervisors  (1839),  1  Clark  Eg.  N.  X.  42;  Dorn  ,. 
Fox  (1874),  61  N.  Y.  264. 

^^See  page  uo. 

=•  Hardy  v.  Yarmouth  (1863),  88  Mass.  277;  Macev  v.  Nautucket 
(1876),  121  Mass.  351;  Forest  Kiver  Lead  Coy.  v.  Salem  (1896), 
165  Mass.  193. 

«McHenry  v.  Hazard  (1866),  45  N.  Y.  580. 

==New  York  v.  Flagg  (1858),  6  Abb.  Pr.  N.  Y.  296;  Buffalo  v. 
Mackay  (1878),  15  Hun.  N.  Y.  204. 

"  Supervisors  of  Saratoga  v.  Deyoe  (1879),  77  N.  Y.  219: 
Saratoga  v.  Seabury  (1881),  11  Abb.  N.  0.  N.  Y.  461. 

=*  Hilton  v.   St.  Louis  (1889),  99  Mo.  199. 
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A  creditor  cannot  have  relief. — Where  a  claimant  upon 
his  own  motion,  and  against  the  wish  of  the  plaintifE,  was 
allowed  into  a  pending  action  and  sought  to  have  the  matter 
turned  into  an  interpleader  proceeding,  it  was  held  that  he 
could  not  do  so,  because  it  is  the  debtor  alone  and  not  the 
creditor  who  is  the  party  to  institute  interpleader.  It  was 
also  held  that  he  could  not  maintain  his  proceeding  as  being 
in  the  nature  of  a  bill  of  interpleader.^' 

In  Connecticut.— In  Connecticut  the  practice  seems  to  be 
to  extend  the  remedy  by  bills  of  interpleader,  and  to  do  away 
with  the  distinction  between  them,  and  bills  in  the  nature 
of  bills  of  interpleader." 

In  New  York. — In  New  York,  in  1894,  the  interpleader 
code  was  amended,  so  as  to  enable  a  defendant  to  bring  into 
an  action  an  adverse  claimant,  even  when  the  defendant  dis- 
putes, in  whole  or  in  part,  the  liability  asserted  against  him; 
or  where  he  has  some  interest  in  the  subject  matter  which 
he  desires  to  assert.  The  defendant  still  remains  a  party, 
and  the  whole  controversy  is  determined  in  the  action.'^ 

In  Pennsylvania. — In  Pennsylvania  actions  in  the  nature 
of  bills  of  interpleader  are  not  in  use.^^ 

In  Louisiana. — On  general  principles  it  has  been  held  in 
Louisiana  that  the  Code  of  Practice  which  does  not  cover 
interpleader,  does  not  exclude  all  other  remedies  than  those 
provided  for,  and  accordingly  the  courts  will  enforce  rem- 
edies through  a  proceeding  in  the  nature  of  a  bill  of  inter- 
pleader in  chancery.^" 

"Kortjohn  v.  Seimers  (1888),  2T  Ho.  App.  271;  see  also  .Am  r. 
Am  (1899).  2  Mo.  A.  Rep.  734. 

==  Consociated  v.  Staples  (1855),  23  Conn.  544;  Union  Tmst  V. 
Stamford  (1899),  43  Atl.  555  (Conn.). 

"New  York  Statutes  of  1894,  c.  246.     See  appendix. 

»=Bridesburg  Mfg.  Coy.'s  Appeal  (1884),  106  Pa.  St.  275;  but 
see  Dohnert's  Appeal  (1870)  64  Pa.  St.  311. 

39  Morris  v.  Cain  (1883)  Lou.  Ann.  759. 
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INTERPLEADER    STATUTES. 


Alabama. — la  this  State  the  equitable  principles  of  inter- 
pleader were  adopted  and  are  lollowed  by  the  Courts:  Hayes  v. 
Johnston  (1842),  4  Ala.  267;  Gibaon  v.  GoUUhwaite  (1845),  7  Ala. 
281.  As  to  testimony  on  bills  of  interpleader,  see  Chancery  Rule 
56.  The  complainant  In  a  bill  of  interpleader,  intending  to  take 
testimony,  must  give  notice  and  serve  interrogatories  upon  the 
parties  required  to  interplead;  and  if  either  of  the  defendants 
desires  to  take  testimony,  he  must  serve  interrogatories,  as  well 
upon  the  complainant,  as  upon  the  adverse  defendant;  but  after 
a  decree  of  interpleader,  it  shall  not  be  necessary  for  either 
defendant  taking  testimony  to  serve  the  complainant  with  inter- 
rogatories or  notice.  The  following  Code  provisions  have  been 
adopted,  sections  2,633,  2,634  and  2,63B  of  the  Code  of  1897. 

A  defendant  against  whom  an  action  is  pending  upon  any 
contract  for  the  payment  of  money  may,  at  any  time  before 
issue  joined,  make  affidavit  that  a  person  not  a  party  to  the 
suit,  without  collusion  with  him,  claims  the  money  In  contro- 
versy, and  deposit  the  money  in  Court,  praying  an  order  that 
such  person  be  required,  on  notice  to  come  in  and  defend;  and 
thereupon  if  such  person  do  not  voluntarily  come  in  and  make 
himself  a  party  defendant,  the  Court  must,  if  he  resides  within 
the  State,  order  a  summons  to  issue  to  him  to  appear  at  the 
next  term  and  make  himself  a  party  defendant,  of  which  service 
must  be  made  for  at  least  ten  days  before  the  return  day;  or  if 
he  reside  without  the  State,  order  notice  to  him  by  publication 
for  three  successive  weeks  in  some  newspaper  published  in  the 
county;  or,  if  there  be  no  such  paper,  in  a  newspaper  published 
nearest  to  the  county;  and  after  such  notice  has  been  given, 
the  Court  may  make  an  order  that  such  person  be  substituted  as 
a  party  to  the  suit,  in  place  of  the  defendant,  and  thereupon 
such  person  stands  in  the  place  of  the  defendant,  and  the 
latter  is  discharged  from  liability  to  the  plaintiff  and  substituted 
defendant  for  the  money  sought  to  be  recovered  of  him. 

The  defendant  in  an  action  for  the  recovery  of  chattels  in 
specie,  not  claiming  title,  may  at  any  time  before  issue  joined, 
make  affidavit  that  a  person  not  a  party  to  the  suit;  without 
collusion  with  him,  claims  the  chattels  or  a  part  thereof,  and 
pray  an  order  that  such  person  be  required  on  notice  to  come 
in  and  defend;  and  thereupon,  if  such  person  do  not  voluntarily 
come  in  and  make  himself  a  party  defendant  the  Court  must. 
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if  he  resides  within  the  State,  order  a  summons  to  issue  to 
him  to  appear  at  the  next  term  and  malie  himself  a  party  de- 
fendant, of  which  service  must  be  made  for  at  least  ten  days 
before  the  return  day,  or  if  he  resides  without  the  state,  order 
notice  to  him,  by  publication  for  three  successive  weeks  in  some 
newspaper  published  in  the  county;  or,  if  there  be  no  such 
paper,  in  a  newspaper  published  nearest  to  the  county.  If  such 
person  appears  and  makes  himself  a  party  defendant,  the  de- 
fendant may  be  discharged;  and  if  the  defendant  has  retained 
possession  of  the  chattels  giving  bond,  the  Court  may  order 
the  chattels  to  be  delivered  to  such  person,  on  his  giving  bond 
with  sufficient  surety,  to  be  approved  by  the  clerk,  payable  to 
the  plaintiff,  in  the  penalty  of  the  bond  of  the  defendant;  with 
condition  that  if  he  is  cast  in  the  suit  he  will  within  twenty 
days  thereafter,  deliver  the  chattels  and  pay  all  such  damages 
as  may  be  assessed  for  the  detention  thereof,  and  all  costs 
adjudged  against  him.  If  such  person  refuse  or  neglect  for 
three  days  after  being  made  a  party  defendant  to  give  such 
bond,  the  chattels  must  be  delivered  to  the  plaintiff-  on  his 
giving  bond  with  sufficient  surety,  to  be  approved  by  the  clerk, 
payable  to  such  person  in  the  penalty  of  the  bond  of  the  de- 
fendant, and  with  like  condition;  on  the  execution  and  approval 
of  either  bond,  the  bond  of  the  defendant  is  discharged  and 
must  be  cancelled.  The  bonds  taken  under  this  section,  on 
breach  of  the  condition  thereof,  and  on  the  return  of  the  sheriff, 
as  in  the  case  of  bonds  taken  from  plaintiff  or  defendant  in 
other  actions  for  the  recovery  of  chattels  in  specie,  have  the 
force  and  effect  of  judgments,  on  which  execution  may  issue 
against  all  or  any  of  the  obligors.  If  such  person  on  notice, 
does  not  come  in  and  defend,  the  judgment  rendered  in  the 
action  bars  him  from  maintaining  any  action  against  plaintiff 
or  defendant  for  the  chattels,  or  the  taking,  or  conversion,  or 
detention  thereof.  If  the  plaintiff  fail  to  give  bond  as  provided 
in  this  section  the  chattels  must  be  delivered  to  the  defendant." 
When  the  defendant  is  a  corporation  the  affidavit  under 
either  of  the  two  preceding  sections  may  be  made  by  such 
officer,  agent  or  servant  of  the  corporation,  as  may  have  know- 
ledge, of  the  facts  set  forth  in  the  affidavit. 

Alaska. — Code  of  Civil  Procedure,  section  37. — In  any  action 
-for  the  recovery  of  specific  personal  property,  if  a  third  person 
demand  of  the  defendant  the  same  property,  the  Court  in  its 
discretion  on  motion  of  the  defendant,  and  notice  to  suc6  per- 
son and  the  adverse  party,  may  before  answer,  make  an  order 
discharging  the  defendant  from  liability  to  either  party,  and 
substitute  such  person  in  his  place  as  defendant.  Such  order 
shall  not  be  made  but  on  condition  that  the  defendant  deliver 
the  property  or  its  value  to  such  person  as  the  Court  may  direct, 
nor  unless  it  appears  from  the  affidavit  of  the  defendant,  filed 
with  the  clerk  by  the  day  he  is  otherwise  required  to  answer, 
that  such  person  makes  such  demand  without  collusion  with  the 
defendant.  The  affidavit  of  such  third  person  as  to  whether  he 
makes  such  demand  of  the  defendant  may  be  read  on  the  hearing 
of  the  motion. 

Arizona  has  no  interpleader  statute.     The  following  is  the 
nearest   approach   to   one.     Revised   Statutes,  1887,  section  880. 
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When  it  is  admitted  by  tlie  pleading  or  examination  of  a  party 
that  he  has  in  his  possession  or  under  his  control  any  money 
or  other  thing  capable  of  delivery,  which  being  the  subject  of 
litigation  is  held  by  him  as  trustee  for  another  party,  or  which 
belongs  or  is  due  to  another  party,  the  Court  may  order  the 
same— upon  motion — to  be  deposited  in  Court  or  delivered  to 
such  party  upon  such  conditions  as  may  be  just,  subject  to 
further  directions  of  the  Court. 

Arkansas. — The  equitable  principles  of^^  interpleader  are 
followed.  Temple  v.  Lawson  (1857),  19  Ark.  148;  and  extend  to 
sheriff's,  Lawson  v.  Jordan  (1858),  19  Ark.  297.  Code  provisions 
are  also  in  force,  under  which  stakeholders  and  sheriffs  when 
sued  may  obtain  relief.  The  following  are  the  sections  of  the 
Code  of  1884,  but  it  lies  in  the  discretion  of  the  Court  whether 
the  third  party  claiming  will  be  substituted  for  the  defendant, 
Ferguson  v.  Ehrenrerg  (1882),  39  Ark.  420. 

Section  4947.  Upon  affidavit  of  a  defendant  before  answer  in 
any  action  upon  contract  or  for  the  recovery  of  personal  pro- 
perty, that  some  third  party,  without  collusion  with  him,  has 
or  makes  a  claim  to  the  subject  of  the  action,  and  that  he  is 
ready  to  pay  or  dispose  thereof,  as  the  Court  may  direct,  the 
Court  may  make  an  order  for  the  safe  keeping,  or  for  the  pay- 
ment or  deposit  in  Court,  or  delivery  of  the  subject  of  the 
action  to  such  person  as  it  may  direct,  and  an  order  requiring 
such  third  party  to  appear  in  a  reasonable  time  and  maintain 
or  relinquish  his  claim  against  the  defendant,  and  in  the  mean- 
time stay  the  proceedings. 

Section  4948.  If  such  third  party  being  served  with  a  copy 
of  the '  order  fail  to  appear,  the  Court  may  declare  him  barred 
of  all  claim  in  respect  to  the  subject  of  the  action  against  the 
defendant  therein.  If  he  appear  he  shall  be  allowed  to  make 
himself  defendant  in  the  action,  in  lieu  of  the  original  defendant, 
who  shall  be  discharged  from  all  liability  to  either  of  the  other 
parties  in  respect  to  the  subject  of  the  action,  upon  his  com- 
pliance with  the  order  of  the  Court  for  the  payment,  deposit, 
or  delivery  thereof. 

Section  4949.  The  provisions  of  the  last  two  preceding  sec- 
tions shall  be  applicable  to  an  action  brought  against  a  sheriff, 
or  other  officer,  for  the  recovery  of  personal  property  taken'  By 
him  under  an  execution,  or  for  the  proceeds  of  such  property 
so  taken  and  sold  by  him,  and  the  defendants  in  any  such  action , 
shall  be  entitled  to  the  benefit  of  such  provisions  against  the 
party  in  whose  favour  the  execution  issued,  upon  exhibiting 
to  the  Court  the  process  under  which  he  acted,  with  his  affidavit 
that  the  property,  for  the  recovery  of  which  or  its  proceeds 
the  action  was  brought,  was  taken  under  such  process. 

Section  4950.  In  an  action  against  a  sheriff,  or  other  officer, 
for  the  recovery  of  property  taken  under  an  execution,  the  Court 
may  upon  the  application  of  the  defendant,  and  of  the  party  in 
whose  favour  the  execution  issued,  permit  the  latter  to  be  sub- 
stituted as  the  defendant,  security  for  costs  being  given. 

Bermuda  Islands. — In  this  colony  the  English  Act  of  1831 
was  adopted  in  1866  (Session  2,  No.  15),  which  afforded  relief  to 
a  stakeholder  when  he  had  been  sued,  and  to  the  Provost 
Marshal  General  and  other  officers  of  the  Court;  to  which  was 
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added  a  section  allowing  garnishees  to  interplead  and  the  follow- 
ing new  clause: — "Provided  that  warehousemen,  wharfingers, 
ship  masters,  and  other  carriers  claiming  no  interest  in  the 
subject  matter  of  the  suit,  otherwise  than  -for  their  reasonable 
charges  as  such  bailees  may  have  the  benefit  of  this  Act  without 
relinauishing  their  claim  for  such  charges."  In  1867,  by  Session 
1,  No.  13,  this  colony  also  adopted  the  English  interpleader 
amendments  of  1838  (Eng.  1  &  2,  Vict.  c.  45,  s.  2),  and  1860 
(Eng.  23  &  24  Vict.  c.  126,  ss.  12-18),  in  which  jurisdiction  was 
given  to  a  Judge,  and  relief  was  awarded  although  the  claims 
might  not  be  connected. 

British  Columbia  has  adopted  the  English  Interpleader 
Code  as  it  stood  in  1883,  and  the  provisions  are  found  in  section 
16  (17)  of  the  Supreme  Court  Act,  Revised  Statutes,  1897,  c.  56. 
and  in  the  fifteen  rules  of  Order  LVII.  of  the  same  Act.  For 
interpleader  in  the  inferior  Courts,  see  County  Courts  Act 
Revised  Statutes,  1897,  c.  52,  s.  120-121. 

tJalifomia. — In  this  State  the  equitable  principles  of  inter- 
pleader are  followed  on  the  equity  side  o!  the  Courts:  Pfister  v. 
Wade  (1880),  56  Cal.  43.  On  the  common  law  side  interpleader  is 
awarded  to  a  stakeholder  who  is  sued  or  expects  to  be  under 
section  386  of  the  Code:  Wells  v.  iliner  (1885),  25  Fed.  Rep.  533. 
This  provision  is  as  follows: 

Section  386.  A  defendant  against  whom  an  action  is  pend- 
ing on  a  contract,  or  for  specific  personal  property;  may  at  any 
time  before  answer  upon  aiBdavit,  that  a  person  not  a  party  to 
the  action  makes  against  him,  and  without  any  collusion  with 
him,  a  demand  upon  such  contract,  or  for  such  property,  upon 
notice  to  such  person  and  the  adverse  party,  apply  to  the  Court 
for  an  order  to  substitute  such'  person  in  his  place,  and  dis- 
charge him  from  liability  to  either  party,  on  his  depositing  in 
Court  the  amount  claimed  on  his  contract,  or  delivering  the 
property  or  its  value  to  such  person  as  the  Court  may  direct; 
and  the  Court  may  in  its  discretion  make  the  order.  And  when- 
ever conflicting  claims  are  or  may  be  made  upon  a  person  for 
or  relating  to  personal  property  or  the  performance  of  an 
obligation,  or  any  portion  thereof,  such  person  may  bring  an 
action  against  the  conflicting  claimants  to  compel  them  to  inter- 
plead and  litigate  their  several  claims  among  themselves.  The 
order  of  substitution  may  be  made  and  the  action  of  inter- 
pleader may  be  maintained,  and  the  applicant  or  plaintiff  be  dis- 
charged from  liability  to  all  or  any  of  the  conflicting  claimants, 
although  their  titles  or  claims  have  not  a  common  origin,  or 
are  not  identical,  but  are  adverse  to  and  independent  of  one 
another. 

Colorado. — Code  of  1899.  Section  18.  A  defendant  against 
whom  an  action  is  pending  upon  contract,  or  to  recover  specific, 
real  or  personal  property,  may  at  any  time  before  answer,  upon 
affidavit  that  a  person  not  a  party  to  the  action,  and  without 
collusion  with  him,  makes  against  him  a  demand  for  the  same 
debt  or  property,  upon  due  notice  to  such  person  and  the  adverse 
party,  apply  to  the  Court  for  an  order  to  substitute  such  person 
in  his  place,  and  discharge  him  from  liability  to  either  party, 
on  his  depositing  in  Court  the  amount  of  the  debt,  or  delivering 
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the   property,   or  Its   value   to   such   person   as   the   Court   may 
direct,  and  the  Court  may,  in  its  discretion  make  the  order. 

Connecticut. — The  principles  of  interpleader  in  equity  were 
early  adopted,  Nash  v.  Smith  (1827) ,  6  Conn.  421,  hut  no  affidavit 
of  the  absence  of  collusion  is  required.  The  Courts  have  sought 
to  extend  the  remedy  by  bill  of  interpleader,  so  as  to  do  away 
with  the  distinction  between  such  bills,  and  bills  in  che  nature 
of  bills  of  interpleader.  Consociated  v.  Staples  (18B5"),  23  Conn. 
594. 

Section  1250  of  the  Revised  Statutes  of  1887.  When  any 
debtor  or  person  having  in  his  hands  the  effects  of  another,  shall 
refuse  to  pay  such  debt  or  deliver  such  effects,  on  the  ground 
that  he  is  the  garnishee  in  a  process  of  foreign  attachment  levied 
thereon,  the  person  to  whom  such  refusal  of  payment  or  deli- 
very has  been  made,  may  bring  his  action  in  the  nature  of  a  bill 
of  interpleader  against  such  debtor,  the  other  parties  in  said 
process  of  foreign  attachment  and  any  other  parties  in  interest. 

Public  Acts,  1893.  Chapter  42.  Whenever  any  person  has, 
or  is  alleged  to  have,  any  money  or  other  property  in  his  hands 
or  possession,  which  is  claimed  by  two  or  more  persons,  either 
he,  or  any  of  the  persons  claiming  the  same,  may  bring  a  com- 
plaint in  equity,  in  the  nature  of  a  bill  of  interpleader,  to  any 
Court  which  by  law  has  equitable  jurisdiction  of  the  parties  and 
amount  in  controversy,  making  all  persons  parties  who  claim 
to  be  entitled  to,  or  interested  in,  such  money  or  property;  and 
said  Court  shall  hear  and  dispose  of  all  questions  which  may 
arise  in  such  case.  See  Union  Trust  v.  Stamford  (1899),  43  Atl. 
555;   National  Savg.  Bank  v.  CaUe  (1901),  48  Atl.  428.~ 

Delaware. — The  equitable  principles  of  interpleader  are 
practiced.  Hastings  v.  Cropper  (1867),  3  Del.  Ch.  165,  and  the 
following  provisions  have  been  enacted.  Revised  Statutes  of 
1893,  chapter  106. 

Section  34.  The  defendant  in  any  action  now  pending  or 
which  shall  be  brought  in  the  Supreme  Court  for  the  recovery 
of  money,  or  of  any  goods,  chattels,  or  the  value  thereof  in 
damages,  which  shall  have  come  lawfully  to  his  hands  or 
possession,  may  at  any  time  after  the  declaration  filed  and  before 
plea  pleaded,  by  a  suggestion  to  be  filed  of  record,  disclaim  all 
interest  in  the  subject  matter  of  such  action,  and  offer  to  bring 
the  same  into  Court  or  to  pay  or  dispose  thereof  as  the  Court 
shall  order,  and  if  he  shall  also  allege  under  oath  or  affirmation, 
that  the  right  thereto  is  claimed  by  or  supposed  to  belong  to 
some  person  not  party  to  the  action  (naming  him  or  them), 
who  has  sued  or  is  expected  to  sue  for  the  same,  or  shall  show 
some  probable  matter  to  the  Court  to  believe  that  such  sugges- 
tion is  true,  the  said  Court  may  thereupon  order  the  plaintiff 
to  interplead  with  such  third  person,  and  make  such  rules  and 
orders  in  the  cause  and  issue  such  process  for  the  purpose  of 
making  such  third  person  party  to  the  action,  and  for  carrying 
such  proceedings  to  interplead  into  full  and  complete  effect,  and 
may  render  such  judgment  or  judgments  thereon  as  shall  be 
agreeable  to  the  rules  and  practice  of  the  law  in  like  cases. 

Section  35.  If  the  process  issued  upon  an  order  to  inter- 
plead as  aforesaid  shall  not  be  actually  served,  or  personal  notice 
thereof  shall  not  be  given  to  such  third  person,  the  said  Court 
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shall  have  power,  upon  giving  judgment  for  the  plaintiff  to 
require  him  to  enter  into  a  recognizance,  and  if  they  shall  think 
it  necessary  with  sufl5cient  surety,  to  interplead  with  such  third 
person,  if  afterwards  and  before  the  expiration  of  the  time  which 
would  be  allowed  to  him  to  prosecute  Eis  claim  against  the  de- 
fendant, such  third  person  should  appear  in  the  said  Court,  and 
claim  such  money  or  such  goods  or  chattels  or  the  value  thereof. 

District  of  Columbia. — Has  no  Code  provision  on  the  sub- 
ject of  interpleader,  but  makes  use  of  the  equitable  principles 
and  practice.    Ricluirdson  v.  Belt  (1898),  13  App.  Cas.  D.  C.  197. 

England. — The  first  of  all  interpleader  statutes  was  enacted 
in  England  on  the  20th  of  October,  1831,  entitled  an  Act  to 
enable  Courts  of  Law  to  give  relief  against  adverse  claims  made 
upon  persons  having  no  interest  in  the  subject  of  such  claims. 
It  is  chapter  58  of  1  &  2  William  IV.  and  is  as  follows: 

1.  Whereas  it  often  happens  that  a  person  sued  at  law  for 
the  recovery  of  money  or  goods  wherein  he  has  no  interest,  and 
which  are  also  claimed  of  him  by  some  third  party,  has  iio 
means  of  relieving  himself  from  such  adverse  claims  but  by  a 
suit  in  equity  against  the  plaintiff  and  such  third  person,  usually 
called  a  bill  of  interpleader,  which  is  attended  with  expense  and 
delay;  for  remedy  thereof  be  it  enacted  by  the  King's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
Lords,  spiritual  and  temporal,  and  Commons  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  that  upon 
application  made  by  or  on  the  behalf  of  any  defendant  sued  in 
any  of  his  Majesty's  Courts  of  Law  at  Westminster,  or  in  the 
Court  of  Common  Pleas  of  the  County  Palatine  of  Lancaster, 
or  the  Court  of  Pleas  of  the  County  Palatine  of  Durham,  in  any 
action  of  assumpsit,  debt,  detinue  or  trover,  such  application 
being  made  after  declaration,  and  before  plea,  by  affidavit  or 
otherwise,  shewing  that  such  defendant  does  not  claim  any  in- 
terest in  the  subject  matter  of  the  suit,  but  that  the  right  thereto 
is  claimed  or  supposed  to  belong  to  some  third  party  who  has 
sued  or  is  expected  to  sue  for  the  same,  and  that  such  defendant 
does  not  in  any  manner  collude  with  such  third  party,  but  is 
ready  to  bring  into  Court  or  to  pay  or  dispose  of  the  subject 
matter  of  the  action  in  such  manner  as  the  Court  (or  any  Judge 
thereof)  may  order  or  direct,  it  shall  be  lawful  for  the  Court, 
or  any  Judge  thereof,  to  make  rules  and  orders  calling  upon 
such  third  party  to  appear  and  to  state  the  nature  and  particulars 
of  his  claim  and  maintain  or  relinquish  his  claim  and  upon 
such  rule  or  order  to  hear  the  allegations  as  well  of  such  third 
party  as  of  the  plaintiff,  and  in  the  meantime  to  stay  the  pro- 
ceedings in  such  action  and  finally  to  order  such  third  party  to 
make  himself  defendant  in  the  same  or  some  other  action,  or  to 
proceed  to  trial  on  one  or  more  feigned  issue  or  issues,  and  also 
to  direct  which  of  the  parties  shall  be  plaintiff  or  defendant  on 
such  trial,  or  with  the  consent  of  the  plaintiff  and  such  third 
party,  their  counsel  and  attorneys,  to  dispose  of  the  merits  of 
their  claims  and  determine  the  same  in  a  summary  manner,  and 
to  make  such  other  rules  and  orders  therein,  as  to  costs  and  all 
other  matters,  as  may  appear  to  be  just  and  reasonable. 

2.  And  be  it  further  enacted  that  the  judgment  in  any  such 
action  or  issue  as  may  be  directed  by  the  Court  or  Judge,  and 
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the  decision  of  the  Court  or  Judge  in  a  summary  manner,  shall 
be  final  and  conclusive  against  the  parties,  and  all  persons 
claiming  by,  from  or  under  them. 

3.  And  be  it  further  enacted,  that  if  such  third  party  shall 
not  appear  upon  such  rule  or  order  to  maintain  or  relinquish 
his  claim,  being  duly  served  therewith,  or  shall  neglect  or  re- 
fuse to  comply  with  any  rule  or  order  to  be  made  after  appear- 
ance, it  shall  be  lawful  for  the  Court  or  Judge  to  declare  such 
third  party,  and  all  persons  claiming  by  from  or  under  him,  to 
be  for  ever  barred  from  prosecuting  his  claim  against  the 
original  defendant,  his  executors  or  administrators;  saving 
nevertheless  the  right  or  claim  of  such  third  party  against  the 
plaintiff;  and  thereupon  to  make  such  order  between  the  de- 
fendant and  the  plaintiff,  as  to  costs  and  other  matters  as  may 
appear  just  and  reasonable. 

4.  Provided  always  and  be  it  further  enacted,  that  no  order 
shall  be  made  in  pursuance  of  this  Act  by  a  single  Judge  of  the 
Court  of  Pleas  of  the  said  Courity  Palatine  of  Durham  who  shall 
not  also  be  a  Judge  of  one  of  the  said  Courts  at  Westminster, 
and  that  every  order  to  be  made  in  pursuance  of  this  Act  by  a 
single  Judge  not  sitting  in  open  Court  shall  be  liable  to  be 
rescinded  or  altered  by  the  Court  in  like  manner  as  other  orders 
made  by  a  single  Judge. 

5.  Provided  also,  and  be  it  further  enacted  that  if  upon 
application  to  a  Judge  in  the  first  instance  or  in  any  later  stage 
of  the  proceedings  he  shall  think  the  matter  more  fit  for  the 
decision  of  the  Court,  it  shall  be  lawful  for  him  to  refer  the 
matter  to  the  Court;  and  thereupon  the  Court  shall  and  may 
hear  and  dispose  of  the  same  in  the  same  manner  as  if  the  pro- 
ceeding had  originally  commenced  by  rule  of  Court  instead  of 
the  order  of  a  Judge. 

6.  And  whereas  difliculties  sometimes  arise  in  the  execu- 
tion of  process  against  goods  and  chattels,  issued  by  or  under  the 
authority  of  the  said  Courts,  by  reason  of  claims  made  to  such 
goods  and  chattels  by  assignees  of  bankrupts  and  other  persons, 
not  being  the  parties  against  whom  such  process  has  issued, 
whereby  sheriffs  and  other  officers  are  exposed  to  the  hazard 
and  expense  of  actions,  and  it  is  reasonable  to  afford  relief  and 
protection  in  such  cases  to  such  sheriffs  and  other  ofiicers;  be 
it  therefore  further  enacted,  that  when  any  such  claim  shall  be 
made  to  any  goods  or  chattels  taken  or  intended  to  be  taken  In 
execution  under  any  process,  or  to  the  proceeds  or  value  thereof, 
it  shall  and  may  be  lawful  to  and  for  the  Court  from  which  cuch 
piocess  issued,  upon  application  of  such  sheriff  or  other  officer, 
m.ade  before  or  after  the  return  of  such  process,  as  well  before 
as  after  any  action  brought  against  such  sheriff  or  other 
officer  to  call  before  them,  by  rule  of  Court,  as  well  the  party 
issuing  such  process  as  the  party  making  such  claim,  and  there- 
upon to  exercise,  for  the  adjustment  of  such  claims  and  the 
relief  and  protection  of  the  sheriff  or  other  officer,  all  or  any  of 
the  powers  and  authorities  hereinbefore  contained,  and  make 
such  rules  and  decisions  as  shall  appear  to  be  just,  according  to 
the  circumstances  of  the  case,  and  the  costs  of  all  such  proceed- 
ings shall  be  at  the  discretion  of  the  Court. 

7.  And  be  it  further  enacted,  that  all  rules,  orders,  matters, 
and  decisions  to  be  made  and  done  in  pursuance  of  this  Act, 
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except  only  the  affidavits  to  be  filed  may,  together  with  the 
declaration  in  the  cause  (if  any),  be  entered  of  record,  with  a 
note  in  the  margin  expressing  the  true  date  of  such  entry,  to 
the  end  that  the  same  may  be  evidence  in  future  times  if 
required  and  to  secure  and  enforce  the  payment  of  costs  direct- 
ed by  such  order;  and  every  such  rule  or  order  so  entered  shall 
have  the  force  and  effect  of  a  judgment  except  only  as  to  be- 
coming a  charge  on  any  lands,  tenements  or  hereditaments; 
and  in  case  any  costs  shall  not  be  paid  within  fifteen  days 
after  notice  of  the  taxation  and  amount  thereof  given  to 
the  party  ordered  to  pay  the  same,  his  agent  or  attorney, 
execution  may  issue  for  the  same  by  fieri  facias  or  capias 
satistaciaidiim  adapted  to  the  case,  together  with  the  costs 
o£  such  entry,  and  of  the  execution,  if  by  fieri  facias; 
and  such  writ  and  writs  may  bear  teste  on  the  day  of 
issuing  the  same,  whether  in  term  or  vacation;  and  the  sheriff 
or  other  officer  executing  any  such  writ  shall  be  entitled  to  the 
same  fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon 
a  judgment  of  the  Court. 

8.  And  whereas  by  a  certain  Act  made  and  passed  in  the 
last  session  of  Parliament,  entituled  "An  Act  to  improve  the 
Proceedings  in  Prohibition  and  on  writs  of  Mandamus  "  it  was, 
among  other  things  enacted,  that  it  should  be  lawful  for  the 
Court  to  which  application  may  be  made  for  any  such  writ  of 
mandamus  as  is  therein  in  that  behalf  mentioned,  to  make  rules 
and  orders  calling  not  only  upon  the  person  to  whom  such  writ 
may  be  required  to  be  issued,  but  also  all  and  every  other  person 
having  or  claiming  any  right  or  interest  in  or  to  the  matter  of 
such  writ,  to  shew  cause  against  the  issuing  of  such  writ  and 
payment  of  the  costs  of  the  application,  and  upon  the  appear- 
ance of  such  other  person  in  compliance  with  such  rules,  or,  in 
default  of  appearance  after  service  thereof,  to  exercise  all  such 
powers  and  authorities,  and  to  make  all  such  rules  and  orders 
applicable  to  the  case,  as  were  or  might  be  given  or  mentioned 
by  or  in  the  Act  passed  during  that  present  session  of  Parlia- 
ment for  giving  relief  against  adverse  claims  made  upon  persons 
having  no  interest  in  the  subject  of  such  claims;  and  whereas 
no  such  Act  was  passed  during  the  then  present  session  of  Par- 
liament, be  it  therefore  enacted  that  upon  any  such  application, 
as  is  in  the  said  Act  and  hereinbefore  mentioned,  it  shall  be 
lawful  for  the  Court  to  exercise  all  such  powers  and  authorities, 
and  make  all  such  rules  and  orders  applicable  to  the  case,  as 
are  given  or  mentioned  by  or  in  this  present  Act. 

By  1  &  2  Vict.  c.  45,  s.  2,  a  Judge  of  the  Common  Law 
Courts  was  given  the  same  jurisdiction  in  sheriff's  interpleader 
as  1  &  2  Will.  IV.,  0.  58,  had  conferred  upon  the  Common  Law 
Courts. 

By  8  &  9  Vict.  c.  109,  s.  19,  the  proceedings  by  way  of 
feigned  issues  were  abolished. 

In  1860  the  following  important  amendments  were  made  to 
the  Act  of  1831,  by  23  &  24  Vict.  c.  126.  12.  Where  an  action  has 
been  commenced  in  respect  of  a  common  law  claim  for  the 
recovery  of  money  or  goods,  or  where  goods  or  chattels  have 
been  taken  or  are  Intended  to  be  taken  in  execution  under 
process  issued  from  any  one  of  the  Superior  Courts,  or  from  the 
Court  of  Common  Pleas  at  Lancaster  or  the  Court  of  Pleas  at 


ENGLAND.  353 

Durham,  and  the  detendant  in  such  action,  or  the  sheriff  or  other 
officer,  has  applied  for  relief  under  the  provisions  of  an  Act 
made  and  passed  In  the  Session  of  Parliament  held  In  the  first 
and  second  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth  intituled  an  Act  to  enable  Courts  of  law  to  give 
relief  against  adverse  claims  made  upon  persons  having  no 
interest  in  the  subject  of  such  claim."  It  shall  be  lawful  tor  a 
Court  or  a  Judge  to  whom  such  application  is  made  to  exercise 
all  the  powers  and  authorities  given  to  them  by  this  Act  and  the 
hereinbefore  mentioned  Act  passed  in  the  session  of  Parliament 
held  in  the  first  and  second  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  though  the  titles  of  the 
claimants  to  the  money,  goods  or  chattels  in  question,  or  to  the 
proceeds  or  value  thereof,  have  not  a  common  origin,  but  are  adverse 
to  and  independent  of  one  another. 

13.  When  goods  or  chattels  have  been  seized  in  execution  by 
a  sheriff  or  other  officer  under  process  of  the  above  mentioned 
Courts,  and  some  third  person  claims  to  be  entitled,  under  a  bill 
of  sale  or  otherwise,  to  such  goods  or  chattels,  by  way  of  a 
security  for  a  debt,  the  Court  or  a  Judge  may  order  a  sale  of 
the  whole  or  part  thereof,  upon  such  terms  as  to  payment  of  the 
whole  or  part  of  the  secured  debt  or  otherwise  as  they  or  he 
shall  think  fit,  and  may  direct  the  application  of  the  proceeds 
of  such  sale  in  such  manner  and  upon  such  terms  as  to  such 
Court  or  Judge  may  seem  just. 

14.  Upon  the  hearing  of  any  rule  or  order  calling  upon  per- 
sons to  appear  and  state  the  nature  and  particulars  of  their 
claims,  it  shall  be  lawful  for  the  Court  or  Judge  wherever, 
from  the  smallness  of  the  amount  in  dispute  or  of  the  value  of 
the  goods  seized,  it  shall  appear  to  them  or  him  desirable  and 
right  so  to  do  at  the  request  of  either  party,  to  dispose  of  the 
merits  of  the  respective  claims  of  such  parties,  and  to  determine 
the  same  in  a  summary  manner,  upon  such  terms  as  they  or  he 
shall  think  fit  to  impose,  and  to  make  such  other  rules  and 
orders  therein  as  to  costs  and  all  other  matters  as  may  be  just. 

15.  In  all  cases  of  interpleader  proceedings  where  the  ques- 
tion is  one  of  law,  and  the  facts  are  not  in  dispute,  the  Judge 
shall  be  at  liberty  at  his  discretion,  to  decide  the  question  with- 
out directing  an  action  or  issue,  and,  if  he  shall  think  it 
desirable  to  order  that  a  special  case  be  stated  for  the  opinion  of 
the  Court. 

16.  The  proceedings  upon  such  case  shall,  as  nearly  as  may 
be,  be  the  same  as  upon  a  special  case  stated  under  "  The  C. 
Li.  P.  Act,  1852,"  and  error  may  be  brought  upon  such  case;  and 
the  provisions  of  "  The  C.  L.  P.  Act,  1854,"  as  to  bringing  error 
upon  a  special  case  shall  apply  to  the  proceedings  in  error  upon 
a  special  case  under  this  Act. 

17.  The  judgment  in  any  such  action  or  issue  as  may  be 
directed  by  the  Court  or  judge  in  any  interpleader  proceedings, 
and  the  decision  of  the  Court  or  judge  in  a  summary  manner 
shall  be  final  and  conclusive  against  the  parties  and  all  persons 
claiming  by,  from  or  under  them. 

18.  All  rules,  orders,  matters,  and  decisions  to  be  made  and 
done  in  interpleader  proceedings  under  this  Act  (excepting  only 
any  affidavits),  may,  together  with  the  declaration  in  the  cause. 
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if  any,  be  entered  of  record,  with  a  note  in  the  margin  ex- 
pressing the  true  date  of  sucli  entry,  to  the  end  that  the  same 
may  be  evidence  in  futiire  times,  if  required,  and,  to  secure  and 
enforce  the  payment  of  costs  directed  by  any  such  rule  or  order, 
and  every  such  rule  or  order  so  entered  shall  have  the  force  and 
effect  of  a  judgment  in  the  Superior  Courts  of  Common  Law. 

Rules  of  1875 — Order  I.,  Rule  2.  With  respect  to  interpleader, 
the  procedure  and  practice  now  used  by  Courts  of  Common  Law 
under  the  Interpleader  Acts,  1  &  2  Will.  IV.,  c.  58,  and  23  &  24 
Vict.  c.  126,  shall  apply  to  all  actions  and  all  the  divisions  of  the 
High  Court  of  Justice,  and  the  application  by  a  defendant^ shall 
be  made  at  any  time  after  being  served  with  a  writ  of  summons 
and  before  delivering  a  defence. 

Smce  the  2Ji-th  of  Octoier,  1883,  the  folloiclng  provisions,  'founded 
on  tJie  original  Act  of  1831  and  amendments,  govern,  being  Order 
LYII.  of  the  Rules  of  1883. 

1.  Relief  by  way  of  interpleader  may  be  granted,  (a)  Where 
the  person  seeking  relief  (in  this  order  called  the  applicant)  is 
under  liability  for  any  debt,  money,  goods  or  chattels,  for  or  in 
respect  of  which  he  is,  or  expects  to  be,  sued  by  two  or  more 
parties  (in  this  order  called  the  claimants)  making  adverse 
claims  thereto,  (fi)  Where  the  applicant  is  a  sheriff  or  other 
oflBcer  charged  with  the  execution  of  process  by  or  under  the 
authority  of  the  fligh  Court,  and  claim  is  made  to  any  money, 
goods,  or  chattels  taken  or  intended  to  be  taken  in  execution 
under  any  process,  or  to  the  proceeds  or  value  of  any  such  goods 
or  chattels  by  any  person  other  than  the  person  against  whom 
the  process  issued. 

2.  The  applicant  must  satisfy  the  Court  or  a  Judge  by 
affidavit  or  otherwise — (o)  That  the  applicant  claims  no  interest 
in  the  subject  matter  in  dispute  other  than  for  charges  or  costs; 
and  (6)  That  the  applicant  does  not  collude  with  any  of  the. 
claimants;  and  (c)  That  the  applicant,  except  where  he  is  a 
sheriff  or  other  officer  charged  with  the  execution  of  process 
by  or  under  the  authority  of  the  High  Court,  who  has  seized 
goods,  and  who  has  withdrawn  from  possession  in  consequence 
of  the  execution  creditor  admitting  the  claim  of  the  claimant 
under  Rule  16  of  this  order,  is  willing  to  pay  or  transfer  the 
subject-matter  into  Court,  or  to  dispose  of  it  as  the  Court  or  a 
Judge  may  direct.     (Amended  1896.) 

3.  The  applicant  shall  not  be  dis-entitled  to  relief  by 
reason"  only  that  the  titles  of  the  claimants  have  not  a  common 
origin,  but  are  averse  to  and  independent  of  one  another. 

4.  Where  the  applicant  is  a  defendant,  application  for 
relief  may  be  made  at  any  time  after  service  of  the  writ  of 
summons. 

5.  The  applicant  may  take  out  a  summons  calling  on  the- 
claimants  to  appear  and  state  the  nature  and  particulars  of  their 
claims,  and  either  to  maintain  or  relinquish  tljem. 

6.  If  the  application  is  made  by  a  defendant  in  an  action 
the  Court  or  a  Judge  may  stay  all  further  proceedings  in  the 
action. 

7.  If  the  claimants  appear  In  pursuance  of  the  summons, 
the  Court  or  a  Judge  may  order  either  that  any  claimant  be 
made  a  defendant  in  any  action  already  commenced  in  respect 
of  the  subject-matter  in  dispute,  in  lieu  of  or  in  addition  to  the 
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applicant,  or  that  an  issue  between  the  claimants  be  stated  and 
tried,  and  in  the  latter  case  may  direct  which  of  the  claimants, 
is  to  be  plaintiff  and  which  defendant. 

8.  The  Court  or  a  Judge  may,  with  the  consent  of  both 
claimants,  or  on  the  request  of  any  claimants,  if,  having  regard 
to  the  value  of  the  subject-matter  in  dispute  it  seems  desirable 
so  to  do,  dispose  of  the  merits  of  their  claims,  and  decide  the 
same  in  a  summary  manner  and  on  such  terms  as  may  be  just. 

9.  Where  the  question  is  a  question  of  law  and  the  facts  are 
not  in  dispute,  the  Court  or  a  Judge  may  either  decide  the 
question  without  directing  the  trial  of  an  issue,  or  order  that 
a  special  case  be  stated  for  the  opinion  of  the  Court.  If  a  special 
case  is  stated  Order  XXXIV.  shall  as  far  as  applicable  apply 
thereto. 

10.  If  a  claimant  having  been  duly  served  with  a  summons 
calling  on  him  to  appear  and  maintain,  or  relinquish,  his  claim, 
does  not  appear  in  pursuance  of  the  summons,  or  having 
appeared,  neglects  or  refuses  to  comply  with  any  order  made 
after  his  appearance,  the  Court  or  a  Judge  may  make  an  order 
declaring  him,  and  all  persons  claiming  under  him,  forever 
barred  against  the  applicant,  and  persons  claiming  under  him; 
but  the  order  shall  not  affect  the  rights  of  the  claimants  as 
between  themselves. 

11.  Except  where  otherwise  provided  by  statute,  the  judg- 
ment in  any  action  or  on  any  issue  ordered  to  be  tried  or  stated 
in  an  interpleader  proceeding,  and  the  decision  of  the  Court  or  a 
Judge  in  a  summary  way,  under  Rule  8  of  this  order,  shall  be 
final  and  conclusive  against  the  claimants  and  all  persons  claim- 
ing under  them,  unless  by  special  leave  of  the  Court  or  Judge, 
as  the  case  may  be,  or  of  the  Court  of  Appeal. 

12.  When  goods  or  chattels  have  been  seized  in  execution  by 
a  sheriff  or  other  officer  charged  with  the  execution  of  process 
of  the  High  Court,  and  any  claimant  alleges  that  he  is  entitled 
under  a  bill  of  sale  or  otherwise,  to  the  goods  or  chattels  by 
way  of  security  for  debt,  the  Court  or  a  Judge  may  order  the 
sale  of  the  whole  or  a  part  thereof,  and  direct  the  application  of 
the  proceeds  of  the  sale  in  such  manner  and  upon  such  terms  as 
may  be  just. 

13.  Orders  XXXI.  and  XXXVI.  shall  with  the  necessary 
modifications,  apply  to  an  interpleader  issue;  and  the  Court  or 
Judge  who  tries  the  issue  may  finally  dispose  of  the  whole 
matter  of  the  interpleader  proceedings,  including  all  costs  not 
otherwise  provided  for. 

14.  Where  in  any  interpleader  proceeding  it  is  necessary  or 
expedient  to  make  one  order  in  several  causes  or  matters  pend- 
ing in  several  divisions,  or  before  different  Judges  of  the  same 
division,  such  order  may  be  made  by  the  Court  or  Judge  before 
whom  the  interpleader  proceeding  may  be  taken,  and  shall  be 
entitled  in  all  such  causes  or  matters;  and  any  such  order  (sub- 
ject to  the  right  of  appeal)  shall  be  binding  on  the  parties  in 
all  such  causes  or  matters. 

15.  The  Court  or  a  Judge  may,  in  or  for  the  purposes  of 
any  interpleader  proceedings,  make  all  such  orders  as  to  costs, 
and  all  other  matters,  as  may  be  just  and  reasonable. 

16.  Where  a  claim  is  made  to  or  in  respect  of  any  ^oods 
or  chattels  taken  in  execution  under  the  process  of  the  Court, 
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it  shall  be  in  writing;  and  upon  the  receipt  of  the  claim,  the 
sheriff  or  his  officer  shall  forthwith  give  notice  thereof  to  the 
execution  creditor  according  to  form  28  in  appendix  B,  or  to 
the  like  effect,  and  the  execution  creditor  shall,  within  four 
days  after  receiving  the  notice,  give  notice  to  the  sheriff  or  his 
officer  that  he  admits  or  disputes  the  claim  according  to  form  29 
In  appendix  B,  or  to  the  like  effect.  If  the  execution  creditor 
admits  the  title  of  the  claimant  and  gives  notice  as  directed  by 
this  rule,  he  shall  only  be  liable  to  such  sheriff  or  officer  for  any 
fees  and  expenses  incurred  prior  to  the  receipt  of  the  notice 
admitting  the  claim.     (Added  1889.) 

16o.  When  the  execution  creditor  has  given  notice  to  the 
sheriff  or  his  officer  that  he  -admits  the  claim  of  the  claimant, 
the  sheriff  may  thereupon  withdraw  from  possession  of  the 
goods  claimed,  and  may  apply  for  an  order  protecting  him  from 
any  action  in  respect  of  the  said  seizure  and  possession  of  the 
said  goods,  and  the  Judge  or  Master  may  make  any  such  order 
as  may  be  just  and  reasonable  in  respect  of  the  same:  Provided 
always  that  the  claimant  shall  receive  notice  of  such  intended 
application,  and,  if  he  desires  it,  may  attend  the  hearing  of  the 
same,  and,  if  he  attend,  the  Judge  or  Master  may,  in  and  for 
the  purposes  of  such  application,  make  all  such  orders  as  to 
costs  as  may  be  just  and  reasonable.     (Added  1896.) 

17.  Where  the  execution  creditor  does  not  in  due  time,  as 
directed  by  the  last  preceding  rule,  admit  or  dispute  the  title  of 
the  claimant  to  the  goods  or  chattels,  and  thei  claimant  does  not 
withdraw  his  claim  thereto  by  notice  in  writing  to  the  sheriff 
or  his  officer,  the  sheriff  may  apply  for  an  interpleader  summons 
to  be  issued;  and  should  the  claimant  withdraw  his  claim  by 
notice  in  writing  to  the  sheriff  or  his  officer,  or  the  execution 
creditor  in  like  manner  serve  an  admission  of  the  title  of  the 
claimant  prior  to  the  return  day  of  such  summons,  and  at  the 
same  time  give  notice  of  such  admission  to  the  claimant,  the 
Judge  or  Master  may,  in  and  for  the  purposes  of  the  inter- 
pleader proceedings,  make  all  such  orders  as  to  costs,  fees, 
charges  and  expenses,  as  may  be  just  and  reasonable.  (Added 
1889.) 

23  &  24  Vict.  c.  126  (Common  Law  Procedure  Act,  1860), 
section  17.  The  judgment  in  any  such  action  or  issue  as  may 
be  directed  by  the  Court  or  Judge  in  any  interpleader  proceed- 
ings, and  the  decision  of  the  Court  or  Judge  in  a  summary  man- 
ner shall  be  final  and  conclusive  against  the  parties  and  all 
persons  claiming  by,  from  or  under  them. 

36  &  37  Vict.  c.  66  (Judicature  Act,  1873),  section  25,  sub- 
section 6.  Any  absolute'  assignment  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of  charge  only) 
of  any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  Tiave  been  given  to  the  debtor,  trustee, 
or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shall 
be  and  be  deemed  to  be  effectual  in  law  (subject  to  all  equities 
which  would  have  been  entitled  to  priority  over  the  right  of 
the  assignee  if  this  Act  had  not  passed)  to  pass  and  transfer 
the  legal  right  to  such  debt  and  chose  in  action  from  the  date  of 
such  notice,  and  all  legal  and  other  remedies  for  the  same,  and 
the  power  to  give  a  good  discharge  for  the  same,  without  the 
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concurrence  of  the  9,ssignor:  Provided  always  that  if  the  debtor, 
trustee,  or  other  person  liable  in  respect  of  such  debt  or  chosa 
in  action  shall  have  had  notice  that  such  assignment  is  disputed 
by  the  assignor  or  anyone  claiming  under  him,  or  of  any  other 
opposing  and  conflicting  claims  to  such  debt  or  chose  in  action, 
he  shall  be  entitled  if  he  think  fit,  to  call  upon  the  several  per- 
sons making  claim  thereto  to  interplead  concerning  the  same  or 
he  may,  if  he  think  fit  pay  the  same  into  the  High  Court  of 
Justice  under  and  in  conformity  with  the  provisions  of  the  Acts 
for  the  relief  of  trustees. 

If  it  shall  appear  to  a  Court  or  a  Judge  that  any  proceeding 
now  pending  or  hereafter  commenced  in  the  High  Court  of 
Justice,  by  way  of  interpleader,  in  which  the  amount  or  value 
of  the  matter  in  dispute  does  not  exceed  the  sum  of  500  pounds 
may  be  more  conveniently  tried  and  determined  in 
a  County  Court,  the  Court  or  Judge  may  at  any  time  order  the 
transfer  thereof  to  any  County  Court  in  which  an  action  or  pro- 
ceeding might  have  been  brought  by  any  one  or  more  of  the 
parties  to  such  interpleader  against  the  others  or  other  of  them, 
if  there  had  been  a  trust  to  be  executed  concerning  the  matter 
in  question;  and  every  such  order  shall  have  the  same  effect  as 
if  it  had  been  for  the  transfer  of  a  suit  or  proceeding  under 
section  8  of  the  County  Courts  Act,  1867  (now  replaced  by  section 
69  of  the  County  Courts  Act,  1888);  and  the  County  Court  shall 
have  jurisdiction  and  authority  to  proceed  therein,  as  may  be 
prescribed  by  any  County  CoUrt  rules  for  the  time  being  in  force 
(47  &  48  Vict.  c.  61,  s.  17,  Judicature  Act,  1884). 

Interpleader  in  English  County  Courts. 

Every  inferior  Court  which  now  has,  or  which  may  after 
the  passing  of  this  Act  have,  jurisdiction  in  equity,  or  at  law 
and  in  equity,  and  in  Admiralty  respectively,  shall,  as  regards 
all  causes  of  action  within  its  jurisdiction,  for  the  time  being 
have  power  to  grant,  and  shall  grant  in  any  proceeding  before 
such  Court,  such  relief,  redress,  or  remedy,  or  combination  of 
remedies,  either  absolute  or  conditional,  and  shall  in  every  such 
proceeding  give  such  and  the  like  effect  to  every  ground  of 
defence  or  counter  claim,  equitable  or  legal  ...  in 
as  full  and  ample  a  manner  as  might  or  ought  to  be  done  in 
the  like  case  by  the  High  Court  of  Justice.  (36  &  37  Vict.  c.  66, 
section  89,  Judicature  Act,  1873.)  See  Speers  v.  Daggers  (1885), 
1  C.   &  E.   503. 

If  any  claim  shall  be  made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution,  or  in  respect  of  the  proceeds  or 
value  thereof,  by  any  person,  it  shall  be  lawful  for  the  registrar, 
upon  the  application  of  the  high  bailiff,  as  well  before  as  after 
any  action  brought  aeainst  him.  to  issue  a  summons  calling 
before  the  Court  as  well  the  party  issuing  such  process  as  the 
party  making  such  claim,  and  the  Judge  shall  adjudicate  upon 
such  claim  and  make  such  order  between  the  parties  in  respect 
thereof  and  of  the  costs  of  the  proceedings  as  he  shall  think 
fit,  and  shall  also  adjudicate  between  such  parties,  or  either  of 
them,  and  the  high  bailiff,  with  respect  to  any  damage  or  claim 
of,  or  to  damages  arising  or  capable  of  arising  out  of  the  execu- 
tion of  such  process  by  the  high  bailiff,  and  make  such  order  in 
respect  thereof,  and  of  the  costs  of  the  proceedings,  as  to  him 
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Shall  seem  fit;  and  such  orders  shall  be  enforced  in  like  manner 
as  any  order  in  any  action  brought  in  such  Court,  and  shall  be 
final  and  conclusive  as  between  the  parties,  and  as  between  them 
or  either  of  them  and  the  high  bailiff,  unless  the  decision  of  the 
Court  shall  be  in  either  case,  appealed  from;  and  upon  the  issue 
of  the  summons  any  action  which  shall  have  been  brought  in 
any  Court  in  respect  of  such  claim,  or  of  any  damage  arising 
out  of  the  execution  of  such  process,  shall  be  stayed.  (51  &  52 
Vict.  c.  43,  s.  157,  County  Courts  Act,  1888.) 

English  County  Court  Rules  (1SS9J  Order  XXVII. 

1.  Where  a  claim  is  made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution  under  the  process  of  a  Court  it  shall 
be  in  writing,  and  thereupon  the  high  bailiff  shall  forthwith 
send  notice  to  the  execution  creditor  according  to  the  form  in 
the  Appendix,  and  if  the  execution  creditor  admits  the  title  of 
the  claimant  to  the  goods  or  chattels,  and  sends  notice  in  due 
course  of  post  to  the  high  bailiff  of  such  admission,  according 
to  the  form  in  the  Appendix,  or  to  the  like  effect,  he  shall  only 
be  liable  to  such  high  bailiff  for  any  fees  of  possession  or  ex- 
penses incurred  prior  to  the  receipt  of  such  notice;  and  the 
Judge  may,  if  he  shall  think  fit,  on  application  by  the  high 
bailiff,  make  an  order  for  payment  of  any  such  fees  or  expenses 
by  the  execution  creditor  to  the  high  bailiff.  Any  such  appli- 
cation shall  be  made  in  writing  and  intituled,  in  the  matter  ot 
the  execution,  and  three  clear  days'  notice  in  writing  thereof 
shall  be  given  by  the  high  bailiff  to  the  execution  creditor. 

lA.  (6)  The  high  bailiff  shall  also  forthwith  send  notice 
to  the  claimant  according  to  the  Form  179o  in  the  Appendix, 
requiring  him  to  make  deposit  or  give  security  in  accordance 
with  section  156  of  the  Act. 

IB.  (f)  Where  the  execution  creditor  gives  notice  in  due 
time  to  the  high  bailiff  as  directed  by  Rule  1  of  this  Order,  that 
lie  admits  the  title  of  the  claimant  to  the  goods  and  chattels,  the 
high  bailiff  may  thereupon  withdraw  from  possession  and  may 
apply  for  an  order  protecting  him  from  any  action  in  respect  of 
the  seizure  and  possession  of  said  goods  and  chattels,  and  the 
Judge  may  make  any  such  order  as  may  be  just  and  reasonable  in 
respect  of  the  same.  Any  such  application  shall  be  made  In  writing 
and  intituled,  in  the  matter  of  the  execution,  and  three  clear 
days'  notice  in  writing  thereof  shall  be  given  by  the  high  bailiff 
to  the  claimant,  who  may,  if  he  desires  it,  attend  the  hearing 
of  the  application,  and  If  he  attend  the  Judge  may,  in  and  for 
the  purposes  of  this  application,  make  all  such  orders  as  to 
costs  as  may  be  just  and  reasonable. 

2.  Where  the  execution  creditor  does  not  in  due  time,  as 
directed  by  Rule  1  of  this  Order,  admit  the  title  of  the  claimant 
to  the  goods  or  chattels,  and  the  claimant  persists  in  his  claim 
thereto,  the  high  bailiff  shall  apply  for  an  interpleader  summons 
to  be  issued^  and  should  the  claimant  withdraw  his  claim  or 
execution  creditor  file  an  admission  of  the  title  of  the  claimant 
prior  to  the  return-day  of  such  summons,  and  at  the  same  time 
give  notice  of  such  admission  to  the  claimant,  the  Judge  may, 
in  and  for  the  purposes  of  the  interpleader  proceedings,  make  all 
such  orders  as  to  costs,  fees,  charges,  and  expenses  as  may  be 
just  ?.nd  reasonable. 
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3.  Where  any  claim  is  made  to  or  in  respect  of  any  goods  or 
chattels,  taken  in  execution  or  in  respect  of  the  proceeds  or 
value  thereof,  and  summonses  have  been  issued  on  the  applica- 
tion of  the  high  bailiff,  such  summonses  shall  be  served  in  such 
time  and  mode  as  by  these  rules  directed  for  an  ordinary  sum- 
mons to  appear  to  a  plaint,  and  the  case  shall  proceed  as  if 
the  claimant  were  the  plaintiff  and  the  execution  creditor  the 
defendant;  provided  that  where  the  claimant  has  not  made 
deposit  or  given  security  in  accordance  with  section  156  of  the 
Act,  the  time  of  service  may,  if  the  high  bailiff  so  desires  by 
leave  of  the  Judge  or  Registrar,  be  such  time  as  will  obtain  a 
speedy  decision  on  the  claim. 

4A.  (d)  The  claimant  shall,  five  clear  days  at  least  before 
the  return-day,  deliver  to  the  high  bailiff,  or  leave  at  the  office 
of  the  registrar  two  copies  of  the  particulars  of  any  goods  or 
chattels  alleged  to  be  the  property  of  the  claimant  and  of  the 
grounds  of  his  claim,  and  in  case  of  a  claim  for  rent  of  the 
amount  thereof,  and  for  what  period,  and  in  respect  of  what 
premises  the  same  is  declajed  to  be  due,  and  the  name,  address, 
and  description  of  the  claimant  shall  be  duly  set  forth  in  such 
particulars,  and  the  high  bailiff  shall  forthwith  send  by  post 
to  the  execution  creditor  or  his  solicitor  one  of  the  copies  of  such 
particulars.  Any  money  paid  into  Court  under  the  execution 
shall  be  retained  by  the  registrar  until  the  claim  shall  have 
been  adjudicated  upon,  provided  that  by  consent  of  all  parties 
or  without  such  consent,  if  the  Judge  shall  so  direct,  an  inter- 
pleader claim  may  be  tried  although  the  rule  has  not  been  com- 
plied with. 

5.  The  Judge  upon  the  hearing  shall  adjudicate  upon  any 
claim  of  the  high  bailiff  for  possession  fees,  and  may,  if  he  shall 
think  fit,  order  the  same  or  such  part  thereof  as  he  may  think 
just  to  be  paid  by  the  claimant  or  by  the  execution  creditor. 

6.  In  the  event  of  the  claimant  of  any  goods  taken  in  execu- 
tion not  making,  in  accordance  with  the  provisions  of  section 
156  of  the  Act,  a  deposit  with  the  bailiff  either  of  the  amount  of 
the  value  of  the  goods  claimed,  or  of  the  sum  which  the  bailiff 
is  allowed  to  charge  as  costs  for  keeping  possession  of  such 
goods  until  a  decision  can  be  obtained,  the  bailiff  may  in  his 
discretion  delay  selling  such  goods  until  the  Judge  shall  have 
adjudicated  on  such  claim,  and  for  the  keeping  of  such  con- 
tinued possession  he  shall  be  allowed  such  costs  out  of  pocket 
only  as  the  Judge  may  order. 

7.  Where  tne  claimant  to  goods  taken  in  execution  claims 
damages  from  the  execution  creditor,  or  from  the  high  bailiff, 
for  or  in  respect  of  the  seizure  of  the  goods,  he  shall,  in  the 
particulars  of  his  claim  to  the  goods,  state  the  amount  he  claims 
for  damages  and  the  grounds  upon  which  he  claims  damages. 

8.  Where  an  execution  creditor  claims  damages  against  a 
high  bailiff  arising  out  of  the  execution  of  any  process  he  shall, 
five  clear  days  before  the  return-day,  deliver  to  the  high  bailiff 
a  notice  of  such  claim,  stating  the  grounds  and  amount,  of  such 
claim. 

9.  Where  a  claim  for  damages  under  section  157  of  the  Act 
is  made  against  the  high  bailiff  and  execution  creditor,  or 
either  of  them,  they  or  either  of  them  may  pay  Into  Court  money 
In  full  satisfaction  of  such  claim  for  damages,  and  such  pay- 
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ment  into  Court  shall  be  made  In  the  same  manner  and  have  the 
same  effect,  and  the  parties  respectively  shall  have  the  same 
rights  and  remedies  as  they  would  respectively  have  if  the  pro- 
ceeding were  an  action  in  which  the  claimant  was  plaintiff  and 
the  high  bailiff  and  judgment  creditors  defendants. 

10.  Interpleader  summonses  shall  be  issued  by  the  registrar 
on  the  application  of  the  high  bailiff  without  leave  of  the  Judge, 
and  shall  be  served  on  the  solicitor  of  any  party  who  acts  by  a 
solicitor. 

11.  Interpleader  summonses  shall  be  issued  from  the  Court 
of  the  district  in  which  the  levy  was  made,  and  the  execution, 
creditor  and  the  claimant  shall  be  summoned  to  such  Court. 

12A.  (ft)  When  goods  or  chattels  have  been  seized  in  execu- 
tion under  process  of  the  Court,  and  any  claimant  alleges  that 
he  is  entitled  under  a  bill  of  sale  or  otherwise,  to  such  goods  or 
chattels  by  way  of  security  for  debt,  the  Judge  may  order  a  Bale 
of  the  whole  or  part  thereof,  and  may  direct  the  application  of 
the  proceeds  of  such  sale  in  such  manner  and  upon  such  terms 
as  may  be  Just.  A  duplicate  of  such  order  shall  be  delivered  by 
the  registrar  to  the  high  bailiff,  who  shall  thereupon  forthwith 
sell  the  goods  or  chattels  pursuant  to  the  order,  and  after 
deducting  the  expenses  of  the  sale,  and  the  taxes,  and  rent,  if 
any,  directed  by  the  owner  to  be  paid,  shall  pay  the  balance  of 
the  proceeds  into  Court,  and  such  balance  shall  thereupon  be 
applied  by  the  registrar  in  accordance  with  the  directions  con- 
tained in  the  order  of  the  Court. 

12B.  («)  The  order  made  upon  the  hearing  of  an  interpleader 
summons  shall  be  according  to  such  of  the  forms  in  the  Appendix 
as  shall  be  applicable  to  the  case,  and  such  order  shall  contain 
directions  as  to  how  any  moneys  paid  into  Court  in  the  pro- 
ceedings are  to  be  disposed  of. 

12(7.  (6)  Forms  182  to  192,  196,  197  and  199  in  the  Appendix 
to  the  County  Court  Rules,  1889,  are  hereby  annulled,  and 
Forms  182ft  to  192ft,  196o,  197o  and  199o  in  the  Appendix  shall 
stand  in  lieu  thereof. 

ISA.  (c)  Where  the  defendant  In  an  action  brought  by  the 
assignee  of  a  debt  or  chose  in  action  has  had  notice  that  the 
assignment  is  disputed  as  to  the  whole  or  any  part  of  such  debt 
or  chose  in  action  by  the  assignor  or  any  one  claiming  under 
him — or  where  the  defendant  in  any  such  action,  or  in  any  other 
action  for  any  debt,  chose  in  action,  money,  goods  or  chattels 
has  had  notice  of  any  other  opposing  or  conflicting  claims  to 
the  whole  or  any  part  of  such  debt,  chose  in  action,  money  goods 
or  chattels — such  defendant  may,  within  five  days  of  the  service 
of  the  summons,  apply  to  the  registrar  for  a  summons  against 
the  assignor  or  the  person  making  such  opposing  or  conflicting 
claim  Hereinafter  called  the  claimant. 

(2)  The  defendant  must  satisfy  the  registrar  by  affidavit 
according  to  the  Form  134(1  in  the  Appendix,  that  he  claims  no 
interest  in  the  subject  matter  in  dispute,  other  than  for 
charges  or  costs,  and  does  not  collude  with  either  the  plaintiff 
or  the  claimant,  and  is  willing  to  pay  or  transfer  the  subject 
matter  into  Court,  or  dispose  of  it  as  the  Court  may  direct.  On 
filing  such  aifldavit,  the  defendant  shall  lodge  with  the  registrar 
copies  thereof  for  the  plaintiff  and  the  claimant. 
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(3)  The  defendant  shall  not  be  disentitled  to  relief  by  reason 
only  that  the  titles  of  the  plaintiff  and  the  claimant  have  not  a 
common  origin,  but  are  adverse  to  and  independent  of  each 
other. 

(4)  The  registrar  shall,  on  being  satisfied  as  aforesaid, 
issue  for  service  on  the  claimant  an  interpleader  summons 
according  to  the  Form  135a  in  the  Appendix,  returnable  as 
soon  as  conveniently  may  be,  and  shall  annex  thereto  a  copy  of 
the  original  summons  and  of  the  defendant's  affidavit,  and  shall 
adjourn  the  trial  of  the  action  to  the  day  on  which  the  inter- 
pleader summons  is  made  returnable,  and  shall  give  notice  to 
the  plaintiff  and  defendant  of  the  issue  of  the  interpleader 
summons  and  of  the  adjournment  of  the  trial  of  the  action, 
according  to  the  Forms  1356  and  135c  in  the  Appendix. 

(5)  The  claimant  shall,  five  clear  days  at  least  before  the 
return  day  of  the  interpleader  summons,  leave  at  the  office  of 
the  registrar,  either  three  copies  of  a  notice  that  he  relinquishes 
his  claim,  or  three  copies  of  particulars  stating  the  grounds  on 
which  he  disputes  the  assignment,  or  founds  his  claim  to  the 
subject  matter  in  the  action,  and  the  registrar  shall  forthwith 
send  by  post  one  of  such  copies  to  the  plaintiff  or  his  solicitor, 
and  one  other  of  such  copies  to  the  defendant  or  his  solicitor. 
Provided  that  by  consent  of  all  parties,  or  without  such  consent 
if  the  Judge  shall  so  direct,  the  interpleader  may  be  tried 
although  this  rule  has  not  been  complied  with. 

(6)  On  filing  his  affidavit,  or  any  time  after  the  issue  of  the 
interpleader  summons,  the  defendant  may  pay  the  debt  or 
money,  or  bring  the  chose  in  action,  goods  or  chattels  into  Court 
to  abide  its  decision. 

(7)  Upon  the  return  day  of  the  interpleader  summons — (a) 
If  the  plaintiff  does  not  appear,  the  action  and  interpleader 
summons  shall  be  struck,  out,  and  the  Judge  may  make  such 
order  as  to  costs  as  may  be  just.  (6)  If  the  claimant  does  not 
appear,  the  Judge  shall  hear  and  determine  the  action  as 
between  the  plaintiff  and  the  defendant,  and  may  make  an  order 
declaring  the  claimant  and  all  persons  claiming  under  him  for 
ever  barred  against  the  defendant,  and  all  persons  claiming 
under  him,  and  may  make  such  order  as  to  costs  against  the 
claimant  as  may  be  just,  but  the  order  shall  not  affect  the  rights 
of  the  plaintiff  and  the  claimant  between  themselves,  or  if  the 
claimant  has  filed  notice  that  he  relinciuishes  his  claim,  the 
Judge  may  make  an  order  declaring  him  and  all  persons  claim- 
ing under  him  for  ever  barred  against  both  the  plaintiff  and 
defendant,  and  all  persons  claiming  under  them,  and  may  make 
such  order  against  the  claimant  as  to  costs  incurred  by  the 
other  parties  before  the  receipt  of  notice  of  relinquishment  as 
may  be  just,  (c)  If  both  the  plaintiff  and  the  claimant  appear, 
the  Judge  shall,  whether  the  defendant  does  or  does  not  appear, 
hear  the  cases  of  the  plaintiff  and  claimant  (and  the  case  of 
the  defendant  if  he  appears),  and  shall  give  such  judgment 
thereon  as  shall  finally  determine  the  rights  and  claims  of  all 
parties,  but  the  Judge  shall  not  make  any  order  in  favour  of  the 
claimant  against  the  defendant  unless  the  claimant  requests  him 
so  to  do. 

(8)  Orders  XVI.  and  XXII.  shall  with  the  necessary  modifi- 
cations apply  to  the  interpleader  proceedings,  and  the  Judge  may 
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in  and  for  the  purposes  of  any  suet  proceedings  make  all  such 
orders  as  to  costs  and  all  other  matters  (including  the  repayment 
to  the  defendant  of  any  costs  paid  by  him  into  Court  and  the 
disposal  of  any  money,  chose  in  action,  goods  or  chattels  paid 
or  brought  by  the  defendant  into  Court),  as  may  be  just  and 
reasonable. 

Interpleader  in  the  London  Mayor's  Court. 

Upon  application  made  by  or  on  behalf  of  any  defendant  in 
any  action  in  the  Court,  such  application  being  made  after 
declaration,  and,  before  plea,  by  affidavit  or  otherwise,  show- 
ing that  such  defendant  does  not  claim  any  interest  in  the 
subject-matter  of  the  suit,  but  that  the  right  thereto  is  claimed, 
or  supposed  to  belong  to,  some  third  party,  wno  has  sued  or  is 
expected  to  sue  for  the  same,  and  that  such  defendant  does  not 
in  any  mannr  collude  with  such  third  party,  but  is  ready  to 
bring  into  Court  or  to  pay  or  dispose  of  the  subject-matter  of 
the  action  in  such  a  manner  as  the  Court  may  order  or  direct, 
it  shall  be  lawful  for  the  registrar  to  issue  a  summons  calling 
upon  such  third  party  to  appear  in  Court  and  to  state  the  nature 
and  particulars  of  his  claim,  and  to  maintain  or  relinquish  his 
claim,  which  summons  may  be  served  upon  such  third  party  in 
any  part  of  England  or  Wales;  and  upon  such  summons  the 
Court  may  hear  the  allegations  as  well  of  such  third  party  as 
of  the  plaintiff,  and  in  the  meantime  stay  the  proceedings  in 
such  action,  and  finally  order  such  third  party  to  make  himself 
delendant  in  the  same  or  some  other  action,  or  to  proceed  lo 
trial  on  one  or  more  issue  or  issues;  and  also  direct  which  of 
the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or, 
Trtith  the  consent  of  the  plaintiff  and  such  third  party,  their 
counsel  or  attorneys,  dispose  of  the  merits  of  their  claims,  and ' 
determine  the  same  in  a  summary  manner,  and  make  such  rules 
and  orders  therein,  as  to  costs  and  all  other  matters,  as  may 
appear  to  be  just  and  reasonable.  (20  &  21  Vict.  c.  civil.,  s.  32, 
The  Mayor's  Court  of  London  Procedure  Act.) 

When  any  claim  shall  be  made  to  or  in  respect  of  any 
goods  or  chattels  taken  or  intended  to  be  taken  in  execution 
under  the  process  of  the  Court,  or  to  or  in  respect  of  the  pro- 
ceeds or  value  thereof,  by  any  landlord  for  rent,  or  by  any 
person  not  being  the  party  against  whom  such  process  has  issued, 
it  shall  be  lawful  to  and  for  the  registrar  upon  application  of 
the  serjeant-at-mace  or  any  of  his  officers,  made  before  or  after 
the  return  of  such  process,  and  as  well  before  as  after  any 
action  brought  against  such  serjeant-at-mace  or  any  of  his 
officers,  to  issue  a  summons  calling  before  the  Court  as  well  the 
party  issuing  such  process  as  the  party  making  such  claim, 
and  thereupon  any  action  which  shall  have  been  brought  in  any 
of  the  Superior  Courts,  or  in  any  local  or  inferior  Court  of 
record,  in  respect  of  such  claim,  shall  be  stayed,  and  the  Court 
in  which  such  action  shall  have  been  brougEt,  or  any  Judge 
thereof,  on  proof  of  the  issue  of  such  summons,  and  that  the 
goods  and  chattels  were  so  taken  in  "execution,  may  order  the 
party  bringing  such  action  to  pay  the  costs  of  all  proceedings 
had  upon  such  action  after  the  issue  of  such  summons;  and  the 
said  Court  shall  thereupon  exercise  for  the  adjustments  of  such 
claim,  and  relief  and  protection  of  the  said  serjeant-at-mace,  or 
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any  of  his  officers,  all  or  any  of  the  powers  and  authorities  here- 
inbefore contained,  and  make  such  rules  and  decisions  as  shall 
appear  to  be  just,  according  to  the  circumstances  of  the  case; 
and  the  costs  of  all  such  proceedings  shall  be  in  the  discretion 
of  the  Court.     (20  &  21  Vict.  c.  clvii.,  s.  35.) 

Florida. — Bills  of  interpleader  are  employed,  and  the  equit- 
able principles  applicable  are  followed:  Samiiiis  v.  L'Engle  (1883), 
19  Fla.  800.     There  is  no  statutory  interpleader. 

Georgia. — In  Georgia  the  following  Code  provisions  have 
been  enacted   (Code  1895). 

Section  4896.  Whenever  a  person  is  possessed  of  property  or 
funds,  or  owes  a  debt  or  duty  to  which  more  than  one  person 
lays  claim,  and  the  claims  are  of  such  a  character  as  to  render 
it  doubtful  or  dangerous  for  the  holder  to  act,  he  may  apply  to 
equity  to  compel  the  claimants  to  interplead. 

Section  4897.  Every  petition  for  interpleader  should  be 
verified,  and  should  show  that  the  petitioner  is  not  in  collusion 
with  either  party  claiming  the  property. 

Section  4898.  If,  in  the  progress  of  any  proceeding  in  equity, 
the  Court  perceives  the  necessity  for  parties  to  interplead,  it  may 
order  such  interpleader  as  collateral  and  ancillary  to  the  main 
case. 

See  Adams  v.  Dixon  (1856),  19  Ga.  513;  Burton  v.  Blaclc  (1861). 
32  Ga.  53. 

Hawaiian  Islands. — By  chapter  23  of  the  Acts  of  1876  these 
Islands  adopted  what  is  almost  a  transcript  of  the  English  Inter- 
pleader Acts  of  1831  and  1860,  1  &  2  Wm.  IV.,  c.  58,  sees.  1,  2,  3, 

5  and  6;  and  23  &  24  Vict.  c.  126,  sections  12,  13  14,  15  and  17. 
The  relief  is  allowed  to  the  defendant  in  any  personal  action, 
who  claims  no  interest  in  the  subject  of  the  suit,  but  shows  that 
the  right  thereto  is  claimed  by  or  supposed  to  belong  to  some 
third  party  who  has  sued  or  is  expected  to  sue  for  the  same; 
and  also  to  marshals  and  sheriffs  when  conflicting  claims  are 
made  to  goods  and  chattels  taken  in  execution  whether  an 
action  has  been  brought  or  not.  See  Compiled  Laws  of  the 
Hawaiian  Dependency,  published  in  Honolulu  (1884),  page  381.  In 
re  Akana  (1879),  6  Hawaii  R.  254;  Gartwrtglit  v.  Eoftmmg  (1886), 

6  Hawaii  B.  601. 

Idaho.— The  Code  of  this  State  (1887),  has  the  following 
provision  relating  to  interpleader. 

Section  4109.  A  defendant  against  whom  an  action  is  pend- 
ing upon  a  contract  or  for  specific  personal  property  may  at 
any  time  before  answer  upon  affidavit  that  a  person  not  a  party 
to  the  action  makes  against  him,  and  without  any  collusion  with 
him,  a  demand  upon  the  same  contract  or  for  the  same  property, 
upon  notice  to  such  person  and  the  adverse  party,  apply  to  the 
Court  for  an  order  to  substitute  such  person  in  his  place  and 
discharge  him  from  liability  to  either  party,  on  his  depositing 
in  Court  the  amount  claimed  on  the  contract  or  delivering  the 
property  or  its  value  to  such  person  as  the  Court  may  direct, 
and  the  Court  may  in  its  discretion  make  the  order. 

Section  4110.  Whenever  conflicting  claims  are  or  may  be 
made  upon  a  person  for  or  relating  to  personal  property,  or  the 
performance    of    an    obligation,  or    any    portion    thereof,  such 
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person  may  bring  an  action  against  the  conflicting  claimants  to 
compel  them  to  interplead  and  litigate  their  several  claims 
among  themselves.  The  order  of  substitution  may  be  made 
and  the  action  of  interpleader  may  be  maintained,  and  the 
applicant  or  plaintiff  be  discharged  from  liability  to  all  or  any 
of  the  conllictihg  claimants,  although  their  titles  or  claims 
have  not  a  common  origin,  or  are  not  identical,  but  are  adverse 
to  and  independent  of  one  another. 

Illinois. — In  this  State  bills  of  interpleader  are  employed. 
Schneider  v.  Heihert  (1869),  50  111.  284;  ^^eichall  v.  Kastens  (1873), 
70  111.  156;  Cogswell  v.  Armstrong  (1875),  77  111.  139;  Livingstone  v. 
Bank  of  Montreal  (1893),  50  111.  App.  562.  There  is  no  statutory 
interpleader,  although  in  the  procedure  known  as  "  Interven- 
tion," a  borrowed  use  is  made  of  the  terms  "  interplead,"  "  in- 
terpleader," "  by  way  of  interpleader,"  which  makes  some  con- 
fusion in  the  General  Digests. 

India. — Act  14  of  1882,  chapter  33,  Interpleader. 

470.  When  two  or  more  persons  claim,  adversely  to  one 
another,  the  same  payment  or  property  from  another  person, 
whose  only  interest  therein  is  that  of  a  mere  stakeholder,  and 
who  is  ready  to  render  it  to  the  right  owner,  such  stakeholder 
may  institute  a  suit  of  interpleader  against  all  the  claimants  for 
the  purpose  of  obtaining  a  decision  as  to  whom  the  payment  or 
property  should  be  made  or  delivered,  and  of  obtaining  indem- 
nity for  himself.  Provided  that,  if  any  suit  is  pending  in  which 
the  rights  of  all  parties  can  properly  be  decided,  the  stakeholder 
shall  not  institute  a  suit  of  interpleader. 

471.  In  every  suit  of  interpleader  the  plaint  must,  in  addition 
to  the  other  statements  necessary  for  plaints,  state  (o)  that  the 
plaintiff  has  no  interest  in  the  thing  claimed  otherwise  than  as 
a  mere  stakeholder;  (6)  the  claims  made  by  the  defendants 
severally;  and  (c)  that  their  is  no  collusion  between  the  plain- 
tiff and  any  of  the  defendants. 

472.  When  the  thing  claimed  is  capable  of  being  paid  into 
Court,  or  placed  in  the  custody  of  the  Court,  the  plaintiff  must 
so  pay  or  place  it  before  he  can  be  entitled  to  any  order  in 
the  suit. 

473.  At  the  first  hearing  the  Court  may  (o)  declare  that  the 
plaintiff  is  discharged  from  all  liability  to  the  defendants  in 
respect  of  the  thing  claimed,  award  him  his  costs,  and  dismiss 
him  from  the  suit;  or,  if  it  thinks  that  Justice  or  convenience 
so  require,  (6)  retain  all  parties  until  the  final  disposition  of  the 
suit;  and,  if  it  finds  that  the  admissions  of  the  parties  or  other 
evidence  enable  it,  (c)  adjudicate  the  title  to  the  thing  claimed; 
or  else  it  may  (d!)  direct  the  defendants  to  interplead  one 
another  by  filing  statements  and  entering  into  evidence  for  the 
purpose  of  bringing  their  respective  claims  before  the  Court,  and 
shall  adjudicate  on  such  claims. 

474.  Nothing  in  this  chapter  shall  be  taken  to  enable  agents 
to  sue  their  principals,  or  tenants  to  sue  their  landlords,  for  the 
purpose  of  compelling  them  to  interplead  with  any  persons 
other  than  person  making  claim  through  such  principals  or 
landlords. 
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475.  When  the  suit  is  properly  instituted,  the  Court  may 
provide  for  the  plaintiff's  costs  by  giving  him  a  charge  on  the 
thing  claimed  or  in  some  other  effectual  way. 

476.  If  any  of  the  defendants  in  an  Interpleader  suit  is 
actually  suing  the  stakeholder  in  respect  of  the  subject  of  such 
suit,  the  Court  in  which  the  suit  against  the  stakeholder  is 
pending  shall,  on  being  duly  informed  by  the  Court  which  passed 
the  decree  in  the  interpleader  suit  in  favour  of  the  stakeholder 
that  such  decree  has  been  passed,  stay  the  proceedings  as  against 
him;  and  his  costs  in  the  suit  so  stayed  may  be  provided  for  in 
such  suit;  but  if,  and  so  far  as,  they  are  not  provided  for  in  that 
suit,  they  may  be  added  to  his  costs  incurred  in  the  interpleader 
suit. 

See  Bomlay,  etc.,  Ry.  v.  Bassoon  (1893),  18  Bombay,  231. 

Indiana. — In  this  State  from  an  early  date  the  equitable 
principles  of  interpleader  have  been  followed:  McGarrah  v. 
Prather  (1824),  1  Blackf.  299;  Crane  v.  Burntrager  (1848),  1  Car- 
ter, 165;  Ketctiam  v.  Brasil  (1883),  88  Ind.  515.  The  following 
provision  appears  in  the  Revised  Statutes  of  1888. 

Section  273.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific,  real  or  personal  property,  may 
at  any  time  before  answer  upon  affidavit  that  a  person  not  a 
party  to  the  action,  and  without  collusion  with  him,  makes 
against  him  a  demand  for  the  same  debt  or  property,  upon  due 
notice  to  such  person  and  the  adverse  party,  apply  to  the  Court 
for  an  order  to  substitute  such  person  in  his  place  and  dis- 
charge him  from  liability  to  either  party,  on  his  depositing  in 
Court  the  amount  of  the  debt  or  delivering  the  property  or  its 
value  to  such  person  as  the  Court  may  direct,  and  the  Court 
may  in  its  discretion  make  the  order. 

Indian  Territory. — The  civil  procedure  in  force  in  this 
Territory,  is  the  procedure  adopted  by  the  State  of  Arkansas: 
Standley  v.  Roberts  (1894),  59  Fed.  Rep.  p.  841. 

Iowa.— Code  of  1897. 

Section  3487.  Upon  affidavit  of  a  defendant  before  answer, 
in  any  action  of  contract  or  for  the  recovery  of  personal  property, 
that  some  third  party  without  collusion  with  him  has  or  makes 
a  claim  to  the  subject  of  the  action,  or  on  proof  thereof  as  the 
Court  may  direct,  the  Court  may  make  an  order  for  the  Bafe 
keeping,  or  for  the  payment  or  deposit  in  Court  or  delivery  of 
the  subject  of  the  action  to  such  person  as  it  may  direct,  and 
an  order  requiring  such  third  person  to  appear  in  a  reasonable 
time  and  maintain  or  relinquish  his  claim  against  the  de- 
fendant and  in  the  meantime  stay  the  proceedings.  If  such  third 
party  being  served  with  a  copy  of  the  order,  fails  to  appear,  the 
Court  may  declare  him  barred  of  all  claim  in  respect  to  the 
subject  of  the  action  against  the  defendant  therein.  If  such 
third  person  appears  he  shall  be  allowed  to  make  himself 
defendant  in  the  action  in  lieu  of  the  original  defendant,  who 
shall  be  discharged  from  all  liability  to  either  of  the  other 
parties,  in  respect  to  the  subject  of  the  action  upon  his  compli- 
ance with  the  order  of  the  Court,  for  payment,  deposit  or  deli- 
very thereof. 

Section  3488.  The  provisions  of  the  last  section  shall  be 
applicable    to    an    action    brought    against  a  sheriff    or    other 
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officer  for  thetecovery  of  personal  property  taken  by  him  under 
attachment  or  execution,  or  for  the  value  of  such  property  eo 
taken  and  sold  by  him,  and  the  defendant  in  any  such  action 
shall  be  entitled  to  the  benefit  of  these  provisions  against  the 
party  in  whose  favour  the  attachment  or  execution  issued,  upon 
exhibiting  to  the  Court  the  process  under  which  he  acted,  with 
his  affidavit  that  the  property,  for  the  recovery  of  which,  or  its 
proceeds,  the  action  was  brought,  was  taken  under  such  process. 

Section  3489.  In  an  action  against  a  sheriff,  or  other  officer, 
for  the  recovery  of  property  taken  under  an  attachment  or 
execution,  the  Court  may,  upon  the  application  of  the  defendant 
and  of  the  party  in  whose  favour  the  process  issued,  permit 
the  latter  to  be  substituted  as  defendant,  sureties  for  the  costs 
being  given. 

A  sheriff  may  interplead  under  section  3489  after  he  has 
delivered  an  answer  in  the  action  against  him  notwithstanding 
sections  3487  and  3488:   Bixtiy  v.  Blair  (1881),  56  Iowa,  416. 

Ireland  in  1846  adopted  the  English  Interpleader  Act  of  1831, 
by  9  &  10  Vict.  I.,  c.  64,  ss.  1-7.  In  1877  this  Act  was  superseded, 
and  the  provisions  in  the  English  Judicature  Act  of  1873  and 
1875  were  adopted,  the  Irish  Act  being  40  &  41  Vict.  I.,  c.  57,  s. 
28  (6)  and  Rule  12  in  the  Schedule.  On  June  1st,  1891.  the 
present  English  Rules  were  adopted  and  the  Irish  Order  LVII. 
is  practically  the  same  as  the  English  Order  LVII. 

Japan. — Section  62  of  the  Code  of  Civil  Procedure  of  1891. 

A  person  proceeded  against  as  possessor  of  a  thing,  which 
he  asserts  he  possesses  in  the  name  of  a  third  person,  can,  if' 
prior  to  the  oral  proceedings  in  the  suit  he  designates  the  third 
person  and  applies  for  the  summoning  of  such  person  to  make 
his  declaration  with  respect  thereto,  refuse  to  proceed  orally 
with  the  suit  until  such  declaration  is  made  or  until  the  time 
appointed  for  the  third  person  to  make  the  same  has  expired. 

If  the  third'  person  disputes  the  defendant's  assertion  or  fails 
to  declare  himself,  the  defendant  is  entitled  to  satisfy  the 
plaintiff's  demand. 

If  the  assertions  of  the  defendant  are  acknowledged  by  the 
third  person  to  be  correct,  the  latter  is  entitled,  with  the  consent 
of  the  defendant,  to  take  over  the  suit  in  his  place. 

If  the  third  person  has  taken  over  the  suit,  the  defendant 
is  on  his  application  to  be  permitted  to  retire  from  the  suit.  The 
decision,  so  far  as  it  concerns  the  thing  itself,  operates,  and  Is 
capable  of  execution,  against  the  defendant  also. 

Kansas. — The  equitable  principles  of  interpleader  are  recog- 
nized, while  relief  by  statute  is  granted  when  an  action  has  been 
commerced  by  one  of  the  claimants.     General  Statutes,  1S99. 

Section  4287  (43).  Upon  affidavit  of  a  defendant,  before 
answer  in  any  action  upon  contract,  or  for  the  recovery  of  per- 
sonal property,  that  some  third  party,  without  collusion  with 
him  has  or  makes  a  claim  to  the  subject  of  the  action,  and 
that  he  is  ready  to  pay  or  dispose  of  the  same  as  the  Court  may 
direct,  the  Court  may  make  an  order  for  the  safe  keeping,  or 
for  the  payment  or  deposit  in  Court  or  delivery  of  the  subject  of 
the  action,  to  such  persons  as  it  may  direct,  and  an  order  re- 
quiring   such    third    party  to  appear  in  a  reasonable  time    and 
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maintain  or  relinquish  his  claim  against  the  defendant.  If 
such  third  person  being  served  with  a  copy  of  the  order,  by  the 
sheriff  or  such  other  person  as  the  Court  may  direct,  fail  to 
appear  the  Court  may  declare  him  barred  of  all  claim  in  respect 
to  the  subject  of  the  action,  against  the  defendant  therein.  If 
such  third  party  appear  he  shall  be  allowed  to  make  himself 
defendant  in  the  action,  in  lieu  of  the  original  defendant,  who 
shall  be  discharged  from  all  liability  to  either  of  the  other 
parties  in  respect  to  the  subject  of  the  action,  upon  his  compli- 
ance with  the  order  of  the  Court  for  the  payment,  deposit  or 
delivery  thereof. 

Section  4288  (44).  The  provisions  of  the  last  section  shall 
be  applicable  to  an  action  brought  against  a  sheriff  or  other 
officer  for  the  recovery  of  personal  property  taken  by  him 
under  execution,  or  for  the  proceeds  of  such  property  so  taken 
and  sold  by  him,  and  the  defendant  in  any  such  action  shall  be 
entitled  to  the  benefit  of  those  provisions  against  the  party  in 
whose  favour  the  execution  issued,  upon  exhibiting  to  the  Court 
the  process  under  which  he  acted  with  his  affidavit  that  the 
property,  for  the  recovery  of  which,  or  its  proceeds,  the  action 
is  brought,  was  taken  under  such  process. 

Kentucky. — In  this  State  the  principles  of  interpleader  In 
equity  have  from  an  early  date  been  followed:  French  v.  Howard, 
(1814),  3  Bibb.  301;  Big<is  v.  Koiwi  (1838),  7  Dana  405;  Starlimj 
V.  Brown  (1870),  7  Bush.  164.  Section  30  of  the  Civil  Code  of 
Practice  is  as  follows: 

Upon  affidavit  of  a  defendant  before  answer,  in  an  action 
upon  contract,  or  for  the  recovery  of  personal  property,  that  a 
person  who  is  not  a  party  to  the  action,  without  collusion  with 
him,  makes  a  claim  to  the  subject  of  the  action,  and  that  the 
affiant  is  ready  to  pay  or  dispose  thereof  as  the  Court  may  direct, 
the  Court  may  make  an  order  for  the  safe-keeping  of  the  subject 
of  the  action,  or  for  its  payment  or  deposit  in  court,  or  for  its 
delivery  to  such  person  as  the  Court  may  direct,  and  an  order 
requiring  such  alleged  claimant  to  appear  in  a  reasonable  time 
and  maintain  or  relinquish  his  claim  against  the  defendant,  and, 
in  the  meantime,  stay  the  proceeding.  If  such  alleged  claimant, 
being  served  with  a  copy  of  the  order,  fail  to  appear,  the  Court 
may  declare  him  barred  of  all  claim  in  respect  to  the  subject  of 
the  action  against  the  defendant  therein.  If  he  appear  he  shall 
be  allowed  to  make  himself  defendant  in  the  action,  in  lieu  of 
the  original  defendant,  who  shall  be  discharged  from  all  liability 
to  either  of  the  other  parties  in  respect  to  the  subject  of  the 
action,  upon  his  compliance  with  the  order  of  the  Court  for  the 
payment,  deposit,  or  delivery  thereof. 

I>oiiisiana. — The  principles  applicable  to  bills  of  interpleader 
in  equity  are  recognized  by  the  Courts  of  this  State:  Louisiana 
V.  ClarTt  (1883),  16  Fed.  Rep.  20;  Freyhan  v.  Berry  (1897),  49  La. 
Ann.  305.  There  is  no  statutory  interpleader,  see  Morris  v.  Gain 
(1883),  35  Lou.  Ann.  759,  as  to  the  remedy  by  a  proceeding  in 
the  nature  of  a  bill  of  interpleader. 

Maine.— Bills   of   interpleader   are   made   use   of,    Gardiner  v. 
Emerson  (1898),  91"  Me.  530.     There  is  no  interpleader  statute. 
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Manitoba. — Tlie  Queen's  Bench  Act,  1895. 

Section  39  (5).  In  case  of  an  assignment  of  a  debt  or  other 
chose  In  action,  if  the  debtor,  trustee  or  other  person,  liable  in 
respect  of  the  debt  or  chose  in  action,  shall  have  had  notice  that 
such  assignment  is  disputed  by  the  assignor  or  any  person 
claiming  under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled  if  he 
think  fit  to  call  upon  the  several  persons  making  claim  thereto 
to  interplead  concerning  the  same. 

Rule  894.  Relief  by  way  of  interpleader  may  be  granted  (a) 
When  the  person  seeking  relief  (hereinafter  called  the  applicant) 
is  under  liability  for  any  debt,  money,  goods  or  chattels,  for  or 
In  respect  of  which  he  is  or  expects  to  be  sued  by  two  or  more 
parties  (hereinafter  called  the  claimants)  making  adverse  claim 
thereto.  (6)  Where  the  applicant  is  a  sheriff  or  other  ofBcer 
charged  with  the  execution  of  process  by  or  under  the  authority 
of  the  Court,  and  claim  is  made  to  any  money,  goods  or  chattels, 
taken  or  intended  to  be  taken  in  execution  under  any  process, 
or  under  a  writ  of  or  order  for  an  attachment,  or  to  the  proceeds 
or  value  of  any  such  goods  or  chattels  by  any  person  other 
than  the  person  against  whom  the  process  issued,  or  by  any 
landlord  for  rent,  or  by  any  second  or  subsequent  judgment  or 
execution  creditor  claiming  priority  over  any  previous  judgment 
or  execution  process  or  proceeding,  or  by  the  party  against  whom 
the  process  was  issued  claiming  that  such  goods  or  chattels  are 
exempt  from  such  seizure  or  sale.  Such  application  may  be 
made  within  thirty  days  after  receipt  of  notice  of  such  claim, 
and  not  later  unless  allowed  by  a  Judge  on  special  grounds. 

895.  The  applicant  must  satisfy  the  Court  or  a  Judge  by 
affidavit  or  otherwise:  (a)  That  the  applicant  claims  no  interest 
in  the  subject  matter  in  dispute  other  than  for  charges  or  costs; 
and  (6)  That  the  applicant  does  not  collude  with  any  of  the 
claimants;  and  (f)  That  the  applicant  is  willing  to  pay  or 
transfer  the  subject  matter  into  Court  or  to  dispose  of  it  as 
the  Court  or  a  Judge  may  direct. 

896.  The  applicant  shall  not  be  disentitled  to  relief  by  reason 
only  that  the  titles  of  the  claimants  have  not  a  common 
origin,  but  are  adverse  to  and  independent  of  one  another. 

897.  Where  the  applicant  is  a  defendant  application  lor 
relief  may  be  made  at  any  time  after  service  of  the  statement  of 
claim. 

898.  The  applicant  may  make  a  motion  calling  on  the 
claimants  to  appear  and  state  the  nature  and  particulars  of  their 
claims  and  either  to  maintain  or  relinQuish  them. 

899.  If  the  application  is  made  by  a  defendant  in  an  action 
the  Court  or  a  Judge  may  stay  all  proceedings  in  the  action. 

900.  If  the  claimants  appear  on  the  motion  the  Court  or  a 
Judge  may  order  either  that  any  claimant  be  made  a  defendant 
in  any  action  already  commenced  m  respect  of  the  subject  matter 
in  dispute  in  lieu  of  or  in  addition  to  the  applicant,  or  that  an 
issue  between  the  claimants  be  stated  and  tried,  and  in  the  latter 
case  may  direct  which  of  the  claimants  is  to  be  plaintiff  and 
which  defendant. 

901.  A  Judge  may  take  evidence  upon  and  dispose  of  the 
merits  of  any  such   claim  in  Chambers,  and  subject  to  appeal 
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decide    the    same  in  a   summary  manner    and   on  such,  terms 
as  may  be  just. 

902.  Where  the  question  is  a  question  of  law,  and  the  facts 
are  not  in  dispute,  the  Court  or  a  Judge  may  either  decide  the 
question  without  directing  the  trial  of  an  issue  or  order  that  a 
special  case  be  stated  tor  the  opinion  of  the  Court. 

903.  It  so  ordered  any  interpleader  issue  may  toe  tried  toy 
a  jiiry,  in  which  case  the  order  shall  set  out  upon  whose  appli- 
cation trial  toy  Jury  has  toeen  directed;  and  such  party  shall  pay 
the  jury  fee  required  toy  section  74  of  the  Jury  Act  and  file  the 
receipt  therefor  with  the  record,  otherwise  a  Judge  may,  and 
when  the  case  is  called  on  for  trial  the  presiding  Judge  shall, 
except  for  special  reasons,  strike  out  the  provision  for  trial  by 
jury. 

904.  An  interpleader  issue  tried  in  a  County  Court  shall  be 
subject  to  appeal  to  the  same  extent,  and  subject  to  the  same 
provisions,  as  any  ordinary  cause  in  a  County  Court. 

905.  Interpleader  applications  made  toy  a  sheriff  and  arising 
In  respect  of  writs  issued  to  him  from  a  County  Court,  shall  toe 
made  in  the  same  manner,  and  shall  toe  subject  to  the  same 
rules,  and  shall  toe  made  to  the  same  Judge  or  Court  as  if  such 
writs  were  issued  out  of  the  Court  of  Queen's  Bench. 

906.  Subject  to  appeal  or  motion,  the  judgment  or  verdict 
in  any  interpleader  issue,  and  the  decision  or  order  of  the 
Judge  in  a  summary  manner,  shall  in  all  cases  be  final  and  con- 
clusive upon  the  parties  and  all  persons  claiming  by,  from  or 
under  them. 

907.  If  a  claimant  having  been  duly  served  with  a  notice  of 
motion,  calling  on  him  to  appear  and  maintain  or  relinquish  his 
claim,  does  not  appear  in  pursuance  of  the  notice,  or  having 
appeared  neglects  or  refuses  to  comply  with  any  order  made 
after  his  appearance,  the  Court  or  Judge  may  make  an  order 
declaring  him  and  all  persons  claiming  under  him  forever 
barred  against  the  applicant  and  persons  claiming  under  him; 
but  the  order  shall  not  affect  the  rights  of  the  claimants  as 
between  themselves. 

908.  Where  goods  or  chattels  have  been  seized  in  execution 
by  a  sheriff  or  other  officer  charged  with  the  execution  of  pro- 
cess of  the  Court,  and  any  claimant  alleges  that  he  is  entitled, 
under  a  bill  of  sale  or  otherwise,  to  the  goods  or  cHattels  by  way 
of  security  lor  debt,  the  Court  or  Judge  may  order  a  sale  of  the 
whole  or  a  part  thereof,  and  direct  the  application  of  the  pro- 
ceeds of  the  sale  in  such  manner  and  upon  such  terms  as  may 
be  just. 

909.  In  case  a  sheriff  or  other  officer  applies  to  the  Court  or 
Judge  for  relief  toy  Interpleader  proceedings,  and  any  execution 
creditor  declines  to  join  in  contesting  the  claim  of  the  adverse 
claimant,  the  Court  or  Judge  may  direct  that  such  creditors  shall 
toe  exclud«d  from  any  toenefit  which  may  be  derived  from  the 
contestation  of  such  claim. 

910.  The  Court  or  Judge  who  tries  the  issue  may,  and  in 
general,  unless  there  is  special  reason  to  the  contrary,  shall 
finally  dispose  of  the  whole  matter  of  the  interpleader  proceed- 
ings, including  all  costs  not  otherwise  provided  for.  Where  the 
Judge   does  not  dispose  of  the  whole  matter  he  shall  give  a, 
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certificate  of  his  finding,    from  whicli  tliere  may  be  an  appeal 
without  entry  of  judgment  or  further  proceeding. 

911.  Where  in  any  interpleader  proceeding  it  is  necessary  or 
expedient  to  make  one  order  in  several  action§~or  matters,  such 
order  may  be  made  by  the  Court  or  Judge  before  -whom  the 
interpleader  proceedings  may  be  talien,  and  shall  be  entitled  in 
all  such  matters  or  actions,  and  any  such  order  (subject  to  the 
right  of  appeal)  shall  be  binding  on  the  parties  in  all  such 
actions  or  matters. 

912.  In  case  a  sheriff  has  more  than  one  writ  at  the  suit  or 
instance  of  the  same  or  different  persons  against  the  same  pro- 
perty, it  shall  not  be  necessary  for  him  to  make  a  separate 
application  on  each  writ,  or  in  each  action;  but  he  may  make 
one  application,  and  may  make  all  the  persons  who  are  execution 
creditors  parties  to  said  application,  and  the  Court  or  Judge 
before  whom  the  application  is  made  shall  take  such  proceedings, 
and  make  such  order  thereon  and  therein,  as  if  a  separate  appli- 
cation had  been  made  upon  and  in  respect  of  each  writ. 

913.  In  case  there  are  writs  or  orders  from  the  Court  of 
Queen's  Bench,  and  one  or  more  County  Courts  against  the  same 
goods,  and  whether  at  the  suit  or  instance  of  the  same  plain- 
tiff, or  of  different  plaintiffs,  the  application  for  such  inter- 
pleader shall  be  made  to  the  Court  of  Queen's  Bench  or  to  one 
of  the  Judges  thereot,  or  the  Referee  In  Chambers  or  a  Local 
Judge,  and  such  Court,  Judge,  Referee  or  Local  Judge,  shall 
dispose  of  the  whole  matter,  as  if  all  the  writs  against  the 
goods  had  been  issued  from  the  said  Court,  and  in  such  case  the 
County  Court  shall  have  no  cognizance  or  jurisdiction  whatever 
in  the  matter. 

914.  In  any  such  case  as  in  the  next  preceding  two  rules 
mentioned,  the  Court  or  a  Judge  thereof  shall  make  such  order 
with  respect  to  staying  proceedings '  on  the  several  writs,  or 
with  respect  to  directing  a  sale  of  the  goods  or  property  in 
question  as  may  be  necessary,  and  with  respect  to  the  final  dis- 
position or  order  to  be  made  as  to  the  goods  or  the  proceeds 
thereof,  and  in  all  other  matters  whatsoever,  as  fully  as  if  all 
the  writs  had  been  issued  from  the  said  Court  of  Queen's  Bench. 

915.  In  case  an  issiie  is  directed  to  be  tried  for  the  deter- 
mination of  an  adverse  claim  in  respect  of  property  seized  or 
taken  under  an  order  for  writ  of  attachment  or  writ  of  execu- 
tion, the  sheriflT  (or  other  officer)  to  whom  such  order  is  deliv- 
ered or  such  writ  is  directed  may  tax  the  costs  incurred  by 
him  in  consequence  of  such  adverse  claim,  and  may  when  taxed, 
serve  a  copy  of  the  certificate  of  the  same  upon  each  of  the  par- 
ties to  the  issue;  and  tne  attaching  or  execution  creditor  shall 
forthwith  pay  the  same  to  the  said  sheriff  (in  default  of  which 
payment  a  irrit  of  execution  may  issue  to  enforce,  the  same) , 
and  if  successful  upon  the  issue  shall  tax  such  costs  among  his 
costs  of  the  cause. 

916.  In  case  of  any  such  proceedings  being  compromised 
between  the  parties  thereto,  such  costs  of  the  sheriff  or  other 
oflflcer  shall  be  paid  by  the  party,  plaintiff  or  defendant,  by 
whom  the  execution  or  attachment  was  sued  out. 

917.  In  case  after  the  seizure  of  any  property  under  attach- 
ment, or  in  execution,  an  issue  is  directed,  and  the  property 
seized  remains,  pending  the  trial  of  the  issue,  in  the  custody  of 
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the  sheriff  or  other  officer  who  seized  the  same,  the  Court  from 
which  the  writ  or  order  of  attachment  or  writ  of  execution 
issued,  or  any  Judge  thereof,  may  make  an  order  for  payment 
to  the  sheriff  or  other  officer  of  such  sum  for  his  trouble  in  and 
ahout  the  custody  of  the  property  as  the  Court  or  Judge  deems 
reasonable,  and  the  sheriff  or  other  officer  shall  have  a  lien 
upon  the  property  for  payment  of  the  same  in  the  event  of  the 
issue  being  decided  against  the  claimant,  but  only  to  the  extent 
to  which  such  issue  shall  be  so  decided. 

918.  When  an  issue  is  directed  upon  any  interpleader  appli- 
cation the  order  for  the  same  shall  set  out  in  detail  the  names 
of  the  parties  to  such  issue,  the  matter  to  be  tried,  and  the 
description  of  the  goods,  money,  or  property  in  question.  Such 
order  shall  be  settled  by  the  Judge.  When  the  order  is  made  a 
copy  thereof  shall  be  filed,  with  the  affidavits  and  other  papers 
filed  upon  the  interpleader  application.  Such  copy  of  the  order 
and  all  affidavits  and  papers  relating  thereto  shall  be  forthwith 
transmitted  to  the  office  of  the  Court  where  the  trial  is  to  take 
place.  No  formal  issue  Is  to  be  drawn  up  or  used,  but  the  said 
copy  of  the  order  for  issue  shall  be  used  Instead  thereof,  and' 
shall  be  the  record  for  use  at  the  trial.  So  soon  as  the  order  for 
trial  of  an  issue  is  made  all  parties  thereto  shall  be  liable  to 
examination  in  the  manner  heretofore  provided  as  to  tbe 
examination  of  parties.  No  other  record  shall  be  entered  than 
as  above  provided,  but  the  clerk  shall  on  praecipe  filed  by  either 
party  set  down  the  issue  for  trial  at  the  proper  sittings. 

919.  The  affidavit  of  the  sheriff  or  other  officer  applying  for 
an  interpleader  order  shall  set  out  a  list  of  the  goods  and 
chattels  seized,  with  the  value  placed  upon  them  by  said  sheriff 
or  other  officer,  unless  where  the  total  value  of  goods  and 
chattels  seiaed  amounts  to  the  sum  of  four  hundred  dollars  or 
more,  in  which  case  such  list  shall  be  unnecessary,  and  only 
the  fact  of  such  value  shall  be  stated. 

920.  When  goods  or  chattels  are  seized  under  a  writ  of 
execution  or  a  writ  of  or  order  for  attachment  issued  out  of  the 
Court  of  Queen's  Bench  and  an  interpleader  order  is  made,  in 
case  the  value  of  the  said  goods  and  chattels  does  not,  in  the' 
opinion  of  the  Judge  or  other  person  making  such  order,  ex- 
ceed the  sum  oT  four  hundred  dollars,  the  order  directing  an 
issue  to  be  tried  shall  direct  that  the  issue  shall  be  tried  in  the- 
County  Court  of  the  Judicial  Division  in  wKich  such  goods 
and  chattels,  or  some  part  thereof,  were  seized,  or  in  such  other 
County  Court  as  the  Judge  or  other  person  making  such  order- 
may  direct,  and  in  such  case  the  issue  shall  be  tried  in  such 
County  Court. 

921.  After  the  order  for  such  issue  shall  have  been  settled 
and  drawn  up  under  the  last  preceding  rule,  up  to  which  point 
the  proceedings  shall  be  carried  on  in  the  Court  of  Queen's- 
Bench,  a  copy  of  the  same  shall  be  filed  with  the  Clerk  of  the- 
County  Court,  and  thereupon  such  issue  shall  become  a  cause  in 
said  County  Court,  and  all  the  provisions  of  "  The  County 
Courts  Act  "  as  to  the  trial  of  causes  therein  and  appeals  there- 
from, or  any  provisions  which  may  at  any  time  be  substituted 
4;herefor  shall  apply  to  said  issue. 

922.  After  such  issue  shall  have  been  tried  and  determined 
in  a  County  Court,  the  costs  shall  be  taxed  by  the  clerk  of  such 
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County  Court  according  to  the  provisions  of  "  The  County  Courts 
Act."  The  Judge  of  said  County  Court  shall  after  reviewing, 
and,  if  necessary,  correcting  such  taxation,  indorse  upon  the 
copy  of  the  order  for  said  issue,  filed  as  above  provided,  the 
judgment  of  said  County  Court  upon  said  issue,  and  shall  also 
certify  upon  said  copy  the  amount  of  costs  so  taxed.  The  clerk 
of  the  County  Court  after  the  time  for  appealing  has  expired, 
or  sooner  if  the  Judge  of  such  County  Court  shall  so  order, 
shall  deliver  to  the  successful  party  the  copy  of  the  order  for 
such  issue  so  indorsed,  who  shall  file  the  same  in  the  Court  of 
Queen's  Bench.  The  provisions  of  Rule  910  shall  nof;  apply  to 
issues  tried  under  this  and  the  last  two  preceding  rules  in  a 
County  Court.  All  subsequent  proceedings  in  connection  with 
the  order  for  such  issue  shall  be  carried  on  In  the  Court  of 
Queen's  Bench. 

923.  Any  common  carrier  or  other  bailee  of  goods  and 
chattels  whether  under  a  special  contract  or  otherwise  howso- 
ever, upon  whom  any  claim  is  made  to  any  goods  or  chattels  in 
the  possession  of  such  carrier  or  bailee  by  any  one  or  more 
claimants,  whether  such  claims  have  or  have  not  a  common 
origin,  may  either  before  or  at  any  time  after  action  is  brought 
by  any  such  claimants  respecting  the  said  goods,  upon  afiBdavit 
showing  how  the  said  goods  and  chattels  came  into  his 
possession,  the  nature  and  extent  of  any  lien  which  the  said 
carrier  or  bailee  has  upon  the  said  goods  and  chattels  for  ser- 
vices rendered  and  money  advanced  thereon,  if  any  such  claim 
exists,  and  the  value  or  supposed  value  thereof,  also  showing 
wEo  said  claimants  respectively  are,  and  the  nature  (as  far  as 
said  carrier  or  bailee  knows)  of  the  claims  respectively  made  to 
said  goods,  and  that  he,  the  said  carrier  or  bailee,  has  good 
reason  to  believe,  and  does  believe,  that  if  he  delivers  such  goods 
to  either  of  the  claimants  he  will  be  sued  by  the  other  or  others 
of  them,  and  that  he  does  not  collude  with  any  or  either  of 
the  parties  claiming  possession  of  said  goods  and  chattels, 
apply  to  any  Judge  of  the  Court,  or  where  the  value  of  the 
goods  does  not  exceed  four  hundred  dollars  to  any  Judge  of  a 
County  Court  of  the  judicial  division  within  which  such  goods 
are  at  the  time  of  the  application,  by  motion  calling  upon  all 
the  parties  respectively  claiming  the  said  goods  and  chattels  to 
appear  and  state  the  nature  and  particulars  of  their  respective 
claims  and  to  maintain  or  relinquish  the  same. 

(2)  The  Judge  or  County  Court  Judge  in  disposing  of  said 
application  shall  have  and  exercise  all  the  powers  given  to  a 
Judge  in  interpleader  matters. 

924.  In  case  any  such  claimant  being  duly  served  with 
notice  of  the  said  motion  does  not  appear  to  maintain  or 
relinquish  his  claim  or  right,  or  refuses  to  comply  with  any 
order  made  after  appearance,  the  said  Judge  may  declare  him 
barred  from  making  or  prosecuting  his  claim  against  the  said 
carrier  or  bailee,  saving  the  right  or  claim  of  such  party  against . 
the  person  or  party  to  whom,  under  the  said  order,  said  goods, 
or  the  proceeds  thereof  may  be  delivered,  and  the  said  Judge 
may  make  such  order  between  the  parties  to  the  said  applicatiop 
as  may  seem  just. 

925.  It  shall  not  be  necessary,  in  order  to  entitle  any  such 
carrier  or  bailee  to  relief  by  way  of  interpleader  that  he  should 
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abandon  any  lawful  lien  he  may  have  upon  the  goods  and 
chattels  which  are  the  subject  of  such  application,  and  in  dis- 
posing of  said  application,  the  Judge,  in  the  case  of  any  such 
lien,  may  make  such  order  respecting  the  satisfaction  or  pay- 
ment thereof,  and  as  to  the  "relief  asked  and  sought  thereby, 
and  as  to  the  costs  of  the  parties  and  the  payment  thereof,  as 
the  right  and  justice  of  the  case  may  require. 

970.  The  Court  or  a  Judge  may,  in  or  for  the  purposes  of 
any  interpleader  proceeding,  make  all  such  orders  as  to  costs 
and  all  other  matters  as  may  be  just  and  reasonable. 

33.  Every  local  Judge  shall  have  all  the  powers  of  the 
Referee  in  Chambers  in  respect  to  all  interpleader  applications 
and  all  matters  incidental  thereto,  and  the  disposal  of  the  same 
when  such  application  is  made  by  or  on  behalf  of  the  sheriff  of 
the  judicial  district  for  which  such  County  Court  Judge  is  the 
local  Judge,  whether  the  action  in  respect  of  which  the  appli- 
cation is  made  was  commenced  in  the  judicial  district  of  such 
Judge  or  not.  An  interpleader  application  by  or  at  the  instance 
of  a  sheriff  may  in  every  case  be  made  to  the  local  Judge  for 
the  judicial  district  which,  or  part  of  which,  constitute  such 
sheriff's  bailiwick,  and  such  local  Judge  shall  have  the  afore- 
said powers  In  reference  thereto. 

202.  When  an  issue  is  directed  to  be  tried  the  order  there- 
for shall  be  filed  forthwith  after  it  is  issued,  in  the  judicial 
district  In  which  it  is  directed  to  be  tried,  and  thereafter  the 
proceedings  in  the  issue  shall  be  carried  on  in  the  said  judicial 
district  in  the  same  manner  as  the  proceedings  in  an  action 
commenced  in  such  judicial  district  But  the  Court  or  a  Judge 
may  order  otherwise,  anrf  may  change  the  place  of  trial  in  the 
same  manner  and  subject  to  the  same  rules  as  in  an  action. 

In  the  inrerlor  Courts  provision  is  made  for  interpleader  by 
bailiffs  and  other  officers.  Revised  Statutes,  1891,  c.  33,  ss.  270- 
274,  The  County  Courts  Act. 

Maryland. — In  this  State  bills  of  interpleader  are  resorted 
to,  and  the  equitable  principles  of  interpleader  are  followed: 
Union  BanJc  v.  Kerr  (1849),  2  Md.  Ch.  460;  Kerr  v.  Union  Bank 
(1862),  18  Md.  39B;  Owings  v.  Rhodes  (1886),  65  Md.  408.  There 
is  no  statutory  provision  other  than  the  following. 

Where,  in  a  bill  of  interpleader,  some  of  the  defendants  are 
non-residents,  and  such  non-residents  fail  to  answer,  the  Court 
may  order  the  answers  filed  by  the  other  defendants  to  be  taken 
as  the  answers  of  such  non-resident  defendants,  or  may  as  to 
such  defendants  direct  testimony  to  be  taken;  provided,  notice 
of  the  substance  and  oB'jects  of  the  bill  and  answers  be  given, 
as  in  other  cases  of  non-residents.  This  section  to  apply  to  one 
or  more  defendants.     Code  Art.  16,  section  110. 

Massachusetts. — Bills  of  interpleader  are  employed  and  the 
equitable  principles  followed:  Salisbury  v.  Townsend  (1871),  109 
Mass.  115;  Boston  v.  SkilUngs  (1882),  132  Mass.  410;  National  v. 
Pingrey  (1886),  141  Mass.  411.  In  1886  a  statutory  provision  was 
adopted,   chapter   281. 

In  all  actions  in  which  a  liability  is  admitted  by  the 
defendant  and  the  amount  of  such  liability  is  not  in  dispute,  if 
It  appears  that  such  amount  is  claimed  by  another  party  than 
the  plaintiff,  whether  by  the  husband  or  wife  of  said  plaintiff 
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or  otherwise,  and  that  the  defendant  has  no  interest  in  the 
subject  matter  of  the  controversy,  the  Court  in  which  such 
action  is  pending  on  the  petition  of  the  defendant,  which 
petition  shall  give  the  name  and  residence  of  all  known 
claimants  and  the  amount  actually  due  from  the  defendant,  and 
on  such  notice  as  the  Court  may  order  to  the  plaintiff  and  to 
such  claimants,  may  order  the  proceedings  to  he  amended  by 
making  such  claimants  parties  defendant  thereto,  and  thereupon 
the  rights  and  interests  of  the  several  parties  in  and  to  said 
amount  shall  be  heard  and  determined.  Such  amount  may 
remain  in  the  hands  of  the  defendant  until  final  judgment,  and 
shall  then  be  paid  in  accordance  with  the  order  of  the  Court,  or 
m9,y  be  paid  into  Court  to  await  final  judgment,  and  when  so 
paid  into  Court  the  defendant  shall  be  stricken  out  as  a  party 
to  the  action  and  his  liability  for  said  amount  shall  cease.  The 
taxable  costs  of  the  defendant  in  such  actions  shall  be  in  the 
discretion  of  the  Court  and  may  be  charged  upon  the  fund. 

Acts  1899,  c.  352.  In  any  action  in  which  recovery  of,  or  the 
determination  of  the  title  to,  property  held  by  a  public  ware- 
houseman or  other  depositary  is  sought,  if  it  appears  that  such 
property  is  claimed  by  another  party  than  the  plaintiff,  whether 
by  the  husband  or  wife  of  said  plaintiff  or  otherwise,  the  Court 
in  which  such  action  is  pending,  on  the  petition  of  the  de- 
fendant, which  petition  shall  give  the  name  and  residence  of  all 
known  claimants,  and  on  such  notice  as  the  Court  may  order  to 
the  plaintiff  and  to  such  claimants  may  order  the  proceedings  to 
be  amended  by  making  such  claimants  defendants  therein;  and 
thereupon  the  rights  and  interests  of  the  several  parties  in  and 
to  such  property  shall  be  heard  and  determined.  Such  property 
may  remain  in  the  hands  of  the  public  warehouseman 
or  other  depositary  until  final  judgment,  and  shall  then  be  deli- 
vered in  accordance  with  the  order  of  the  Court. 

Michigan. — There  is  no  statutory  enactment  on  the  subject 
of  interpleader,  but  bills  of  interpleader  in  equity  are  made  use 
of:  School  District  v.  Weston  (1875),  31  Mich.  86;  MicMgan  v. 
WUte  (1880),  44  Mich.  25. 

Minnesota. — In  this  State  the  equitable  principles  of  inter- 
pleader are  followed:  Cullen  v.  Dawson  (1877),  24  Minn.  66.  While 
the  Code  provision  is  as  follows: 

Section  5273.  A  defendant  against  whom  an  action  is  pend' 
Ing  upon  contract  or  for  money,  or  specific,  real  or  personal  pro- 
perty, may  at  any  time  before  answer,  upon  affidavit  that  a 
person  not  a  party  to  the  action,  and  without  collusion  with  him, 
makes  a  demand  against  him  for  the  same  money  debt  or  pro- 
perty, upon  due  notice  to  such  person  and  the  adverse  party, 
apply  to  the  Court  for  an  order  to  substitute  such  person  in  his 
place,  and  discharge  the  defendant  from  liability  to  either  party 
on  his  depositing  in  Court  the  amount  of  the  debt  or  money,  or 
delivering  the  property  or  its  value  to  such  person  as  the  Court 
may  direct,  and  the  Court  may  thereupon  make  the  order  and 
thereafter  the  action  shall  proceed  between  the  plaintiff  and  per- 
son so  substituted,  and  the  Court  may  compel  them  to  inter- 
plead. For  remarks  as  to  practice,  see  Booper  v.  Balcli  (1883), 
31  Minn.  276. 
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Mississippi. — The  equitable  principles  of  interpleader  are  fol- 
lowed upon  bills  of  interpleader:  YarTiorough  v.  Thompson  (1844),  3 
Smed.  &  M.  2'91;  Snodgrass  v.  Butler  (1876),  54  Miss.  45;  Whitney 
V.  Cotcan  (1878),  55  Miss.  626.  The  Code  of  1892  has  the  follow- 
ing provisions: 

714.  Upon  affidavit  of  a  defendant  before  plea  filed  in  any 
action  upon  contract,  or  for  the  recovery  of  personal  property, 
that  a  third  party,  a  resident  of  this  State,  without  collusion 
with  him,  has  a  claim  to  the  subject  of  the  action,  and 
that  he  is  ready  to  pay  or  dispose  of  the  same  as  the  Court 
may  direct,  the  Court  may  make  an  order  for  the  safe  keep- 
ing or  payment,  or  deposit  in  Court,  or  delivery  of  the 
subject  matter  of  the  action  to  such  person  as  it  may  direct, 
and  an  order  requiring  such  third  party  to  be  summoned  to 
appear  in  a  reasonable  time  and  maintain  or  relinquish  his  claim 
against  the  defendant.  If  such  third  party,  being  summoned, 
shall  fail  to  appear,  the  Court  may  declare  him  barred  of  all 
claim  in  respect  to  the  subject  of  the  action  against  the 
defendant  therein;  but  if  such  third  party  appear  he  shall  be 
allowed  to  make  himself  defendant  in  the  action  at  law  instead 
of  the  original  defendant,  who  shall  be  discharged  from  all  lia- 
bility to  either  of  the  other  parties,  in  respect  to  the  subject  of 
the  action,  upon  his  compliance  with  the  order  of  the  Court  for 
the  payment,  deposit,  or  delivery  thereof.  If  the  claim  of  such 
third  party  extend  to  only  a  part  of  the  subject  matter  of  the 
action,  similar  proceedings  may  be  had  respecting  the  part  bo 
claimed,  and  the  action  shall  proceed  as  to  the  residue  as  in 
other  cases. 

715.  The  provisions  of  the  last  section  shall  be  applicable 
to  any  action  brought  against  a  sheriff  or  other  officer  for  the 
recovery  of  personal  property  taken  by  him  under  execution  or 
attachment,  or  for  the  proceeds  of  property  so  taken  and  sold  by 
him;  and  the  defendant  in  any  such  action  shall  have  the  benefit 
of  said  provisions  against  the  party  in  whose  favour  the  execu- 
tion or  attachment  Issued,  by  making  affidavit  that  the  property, 
for  tSe  recovery  of  which  or  its  proceeds  the  action  was  brought, 
was  taken  under  process,  describing  it;  and  in  such  case  the 
judgment  of  the  Court  shall  be  framed  to  effect  justice  between 
the  parties  according  to  their  rights. 

716.  If  the  plaintiff  in  such  execution  or  attachment  be  a 
non-resident  of  the  State,  the  summons  may  be  served  on  his 
attorney,  and  shall  have  the  same  effect  as  if  served  personally 
on  the  party,  or  he  may  be  made  a  party  by  publication. 

2143.  When  a  garnishee  by  his  answer  or  by  affidavit  at  any 
time  before  final  judgment  against  him,  or  after  such  judgment 
if  he  had  no  such  notice  before  the  judgment  was  rendered, 
shall  show  that  he  has  been  notified  that  another  person  claims 
title  to  or  an  Interest  in  the  debt  or  property,  which  has  been 
admitted  by  him  or  found  on  a  trial  to  be  due  or  to  be  in  his 
possession,  the  Court  shall  suspend  all  further  proceedings,  and 
cause  a  summons  to  issue  or  publication  to  be  made  for  the 
person  so  claiming  to  appear  and  contest  with  the  plaintiff  the 
right  to  such  money,  debt,  or  property.  In  such  case  if  the 
answer  admit  an  Indebtedness,  and  the  garnishee  pay  the  money 
into  Court,  he  shall  thereupon  be  discharged  from  liability  to 
either  party  for  the  sum  so  paid. 
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2144.  If  the  claimant  being  duly  summoned,  fail  to  appear, 
the  Court  shall  adjudge  the  money,  debt  or  property  to  the 
plaintiff.  If  he  appear  he  shall  propound  his  claim  to  the  money, 
debt  or  property  in  writing  under  oath;  and  the  plaintiff  may 
take  issue  thereon,  and  the  same  shall  be  tried  and  determined  as 
other  issues;  and  if  the  issue  be  found  in  favour  of  the  plaintiff, 
judgment  shall  be  rendered  for  him  against  the  garnishee,  and 
also  for  the  costs  of  the  interpleader  against  the  claimant;  but 
if  the  issiie  be  found  for  the  claimant,  judgment  shall  be  rendered 
in  his  favour  against  the  garnishee,  and  against  the  plaintiff  for 
the  costs.  When  the  garnishee  has  paid  money  into  Court,  the 
judgment  shall  direct  its  payment  to  the  party  entitled  thereto, 
and  a  judgment  therefor  shall  not  go  against  the  garnishee. 

For  remarks  on  the  Code,  see  Moore  v.  Ernst  (1877),  54  Miss. 
642;  Horton  v.  Grant  (1S79),  56  Miss.  406;  Ettringhain  v.  Handy 
(1882),  60  Miss.  334;  Kellog  v.  Freeman  (1874),  50  Miss.  127;  Morin 
Y.  Bailey  (1878),  55  Miss.  570;  DoOds  v.  Gregory  (1883),  61  Miss. 
351;    Porter  v.   West  (1883),  64  Miss.  548. 

Missouri.— In  this  State  th'e  equitable  principles  of  inter- 
pleader applicable  to  bills  of  interpleader  are  followed:  Kring  v. 
Green  (1846),  10  Mo.  195;  Hatliaioay  v.  Foy  (1867),  40  Mo.  540; 
Monks  V.  Miller  (1883),  13  Mo.  App.  363;  Boyer  v.  Hamilton  (1886), 
21  Mo.  App.  520.  There  is  no  statutory  interpleader,  although 
the  term  interplead  is  used  in  connection  with  the  practice  of 
intervention.     See  section  417,  Code  of  1899. 

Montana. — In  this  State  bills  of  interpleader  are  resorted  to: 
Perl-ins  v.  Guy  (1873),  2  Mont.  15.  There  is  also  the  following 
section  in  the  Code  of  Civil  Procedure  (1895). 

Section  588.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific  personal  property,  may  at  any 
time  before  answer  upon  affidavit  that  a  person  not  a  party  to 
the  action  makes  against  him,  and  without  any  collusion  with 
him,  a  demand  upon  such  contract  or  Tor  such  property,  upon 
notice  to  such  person  and  the  adverse  party,  apply  to  the  Court 
for  an  order  to  substitute  such  person  in  his  place,  and  discharge 
him  from  liability  to  either  party,  on  his  depositing  in  Court  the 
amount  claimed  on  the  contract  or  delivering  the  property  or 
Its  value  to  such  person  as  the  Court  may  direct,  and  the  Court 
may  in  its  discretion  make  the  order.  And  whenever  conflicting 
claims  are  or  may  be  made  upon  a  person  for  or  relating  to  per- 
sonal property,  or  the  performance  of  an  obligation,  or  any  por- 
tion thereof,  such  person  may  bring  an  action  against  the  con- 
flicting claimants  to  compel  them  to  interplead  and  litigate  their 
several  claims  among  themselves.  The  order  of  substitution  may 
be  made  and  the  action  of  interpleader  may  be  maintained,  and 
the  applicant  or  plaintiff  be  discharged  from  liability  to  all  or 
any  of  the  conflicting  claimants,  although  their  titles  or  claims 
have  not  a  common  origin,  or  are  not  identical,  but  are  adverse  to 
and  independent  of  one  another. 

Nebraska. — The  following  are  the  provisions  relating  to 
interpleader  in  the  Code  of  Civil  Procedure,  1895: 

Section  48.  Upon  the  affidavit  of  a  aefendant  before  answer 
in  any  action  upon  contract,  or  for  the  recovery  of  personal  pro- 
perty, that  some  third  party  without  collusion  with  him,  has  or 
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makes  a  claim  to  the  subject  of  the  action,  and  that  he  is  ready- 
to  pay  or  dispose  of  the  same  as  tB.e  Court  may  direct,  the 
Court  may  make  an  order  for  the  safekeeping,  or  for  the  payment 
or  deposit  in  Court  or  delivery  of  the  subject  of  the  action  to 
such  person  as  it  may  direct,  and  an  order  requiring  such  third 
party  to  appear  in  a  reasonable  time  and  maintain  or  relinquish 
his  claim  against  the  defendant.  If  such  third  party,  being 
served  with  a  copy  of  the  orSer  by  the  sheriff,  or  such  other 
person  as  the  Court  may  direct,  fail  to  appear,  the  Court  may 
declare  him  barred  of  all  claim  in  respect  to  the  subject  of  the 
action  against  the  defendant  therein.  If  such  third  party  appear, 
he  shall  be  allowed  to  make  himself  defendant  in  the  action,  in 
lieu  of  the  original  defendant,  who  shall  be  discharged  from  all 
liability  to  either  of  the  other  parties  in  respect  to  the  subject 
of  the  action,  upon  his  compliance  with  the  order  of  the  Court 
for  the  payment,  deposit  or  delivery  thereof. 

Section  49.  The  provisions  of  the  last  section  shall  be 
applicable  to  an  action  brought  against  a  sheriff  or  other  officer 
for  the  recovery  of  personal  property  taken  by  him  under  execu- 
tion, or  for  the  proceeds  of  such  property  so  taken  and  sold  by 
him.  And  the  defendant  in  such  action  shall  be  entitled  to  the 
benefit  of  those  provisions  against  the  party  in  whose  favour  the 
execution  issued,  upon  exhibiting  to  the  Court  the  process  under 
which  he  acted,  with  his  affidavit  that  the  property,  for  the 
recovery  of  which  or  its  proceeds,  the  action  is  brought,  was 
taken  under  such  process. 

Section  50.  In  an  action  against  a  sheriff,  or  other  officer, 
for  the  recovery  of  property  taken  under  an  execution,  and 
replevied  by  the  plaintiff  in  such  action,  the  Court  may  upon 
application  of  the  defendant,  and  of  the  party  in  whose  favour 
the  execution  issued,  permit  the  latter  to  be  substituted  as  the 
defendant,  security  for  the  costs  being  given. 

See  Bartford  Life  Annuity  Ins.  Co.  v.  Gummings  (1897),  50  Neb. 
236. 

Nevada. — In  this  State  bills  of  interpleader  are  made  use  of: 
Orr  V.  Larconibe  (1879),  14  Nev.  53.  The  statutory  provision  is 
headed  "  When  substitution  may  be  made." 

Section  3693  (Section  598).  A  defendant  against  whom  an 
action  is  pending  upon  a  contract,  or  for  specific  personal  pro- 
perty, may  at  any  time  before  answer,  upon  affidavit  that  a  per- 
son not  a  party  to  the  action  makes  against  him,  and  without 
any  collusion  with  him,  a  demand  upon  the  same  contract,  or  for 
the  same  property,  upon  due  notice  to  such  person,  and  the 
adverse  party,  apply  to  the  Court  for  an  order  to  substitute  such 
person  in  his  place,  and  discharge  him  from  liability  to  either 
party,  on  his  depositing  in  Court,  the  amount  claimed  on  the 
contract,  or  delivering  the  property  or  its  value  to  such  person 
as  the  Court  may  direct,  and  the  Court  may  in  its  discretion 
make  the  order. 

New  Brunswick. — Statutes  1897,  chapter  24,  "  The  Supreme 
Court  Act." 

Section  222.  Upon  an  application  of  a  defendant  in  any 
action  made  after  declaration  and  before  plea,  by  affidavit  or 
otherwise,  showing  that  he  does  not  claim  any  interest  in  the 
subject    matter  of    the    suit,  or  that    the    same  is  claimed    or 
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supposed  to  belong  to  some  tliird  party,  and  that  he  does  not  in 
any  manner  collude  with  such  third  party,  a  Judge  may  order 
such  third  party  to  appear  and  state  the  nature  and  particulars 
of,  and  maintain  or  relinquish  his  claim,  and  upon  such  order 
may  hear  the  allegations  as  well  of  such  third  party  as  of  the 
plaintiff,  and  in  the  meantime  may  stay  the  proceedings  in  such 
action,  and  may  order  such  third  party  to  make  himself 
defendant  in  the  same  or  some  other  action,  or  proceed  to  trial 
on  a  feigned  issue,  and  also  direct  which  of  the  parties  shall  be 
plaintiff  or  defendant  on  such  trial,  or  with  the  consent  of  the 
plaintiff  and  such  third  party,  may  dispose  of  the  merits  of  their 
claims  and  determine  the  same  in  a  summary  manner,  and  make 
such  other  order  therein  as  to  costs  and  all  other  matters  as  may 
appear  just. 

Section  223.  The  decision  of  a  Judge  in  a  summary  manner 
shall  be  conclusive  against  the  parties,  and  all  parties  claiming 
under  them. 

Section  224.  If  such  third  party  shall  not  appear  on  service 
of  the  order  to  maintain  or  relinciuish  his  claim,  or  shall 
neglect  to  comply  with  any  order  made  after  appearance,  the 
Judge  may  declare  him  and  all"  persons  claiming  under  him  to 
be  forever  barred  from  prosecuting  his  claim  against  the  original 
defendant,  his  executors  or  administrators,  saving  the  right  of 
such  third  party  against  the  plaintiff,  and  thereupon  may  make 
such  order  between  such  defendant  and  the  plaintiff,  as  to  costs 
and  other  matters,  as  may  appear ,  just. 

Section  225.  Any  such  order  may  be  rescinded  or  altered  by 
the  Court,  and  in  any  stage  of  the  proceedings  the  Judge  may 
refer  the  matter  to  the  Court  who  shall  hear  and  dispose  of  the 
same. 

Section  226.  In  case  any  claim  be  made  by  a  person,  not 
being  the  defendant,  to  any  property  seized  by  a  sheriff  under 
execution,  a  Judge  upon  application  of  the  sheriff  made  before 
or  after  the  return  of  the  process,  and  before  or  within  a  reason- 
able time  after  action  brought  against  such  sheriff  may  make 
such  order  for  his  relief  as  shall  be  just  according  to  the  cir- 
cumstances of  the  case;  the  costs  shall  be  in  the  discretion  of 
the  Judge. 

Section  227.  All  such  orders  and  decisions  may,  together 
with  the  declaration  in  the  cause  (if  any),  be  entered  of  record, 
and  shall  have  the  force  and  effect  of  a  judgment.  If  the  costs 
payable  under  any  such  order  or  decision  be  not  paid  within 
fifteen  days  after  taxation  and  demand  thereof,  execution  may 
issue   therefor. 

Section  228.  So  far  as  applicable  the  several  provisions  of 
this  Act  shall  apply  to  the  foregoing  provisions  relating  to 
"  Interpleading." 

Newfoundland  has  adopted  the  English  interpleader  code 
as  it  stood  in  1883,  and  the  provisions  are  found  In 
section  13  (12)  of  the  Judicature  Act,  1889,  now  chapter  50  of 
the  Revised  Statutes  of  1892,  and  in  the  fifteen  rules  of  Order 
XLV.  of  the  same  Act. 

New  Hampshire.— In  this  State  the  equitable  principles  of 
Interpleader  are  followed:   Farley  v.  Blood  (1854),  30  N.  H.  354; 
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Parker  v.  Barker  (1860),  42  N.  H.  78.    There  is  no  statute  relating 
to  interpleader. 

New  Jersey.— In  this  State  bills  of  interpleader  are  em- 
ployed, and  the  equitable  principles  of  interpleader  are  followed: 
Westervelt  v.  Aclcerman  (1835),  2  Green,  325;  Blair  v.  Porter  (1861), 
13  N.  J.  Eq.  267;  Mount  EoUy  v.  Ferree  (1864),  17  N.  J.  Eq.  117; 
Leddel  v.  Starr  (1869),  20  N.  J.  Eq.  274;  McWMrter  v.  BaUted 
(1885),  24  Fed.  Rep.  828.  No  statutory  provision  is  in  force, 
other  than  the  following: 

That  in  all  cases  in  which  the  Court  of  Chancery  shall  decree 
an  interpleader  as  between  the  defendants  to  a  bill  of  inter- 
pleader, the  said  Court  shall  award  to  the  complainant  a  counsel 
fee  commensurate  with  the  service  of  his  counsel  in  the  cause, 
to  be  taxed  in  the  bill  of  costs  and  collected  therewith.  Genl. 
Pub.  Laws,  1893,  chapter  136. 

Ne-w  Mexico  has  no  interpleader  statute,  and  being  a  juris- 
diction which  retains  the  Common  Law  as  the  rule  of  practice 
does  not  know  the  equitable  remedy  by  bill  of  interpleader. 

New  South  Wales. — In  this  colony  the  English  Interpleader 
Act  of  1  &  2  iWilllam  IV.,  c.  58,  is  in  force,  and  relief  under  it  is 
administered  by  Courts  of  law.  5  William _IV.,  N.  S.  W.,  No.  8. 
The  English  amendments  of  1860  have  not  been  adopted:  Lazarus 
V.  Harris  (1888),  9  N.  S.  Wales  L.  R.  148.  There  is  also  an  inter- 
pleader provision  applying  to  The  Small  Debts  Court,  10  Vict. 
(N.  S.  W.)  No.  10,  s.  34. 

New  York. — The  English  principles  of  interpleader  in  equity 
were  early  adopted:  Richards  v.  Salter  (1822),  6  John  Ch.  445; 
Atkinson  v.  Manks  (1823),  1  Cow.  691;  Badeau  v.  Rogers  (1830),  2> 
Pai.  209;  Bedell  v.  Hoffman  (1830),  2  Pai.  199;  Shaw  v.  Chester 
(1834),  2  Ed.  Ch.  405;  Shaw  v.  Coster  (1840),  8  Paige  339.  These 
fundamental  principles  have  ever  since  been  consistently 
followed:  Beck  v.  Stephani  (1854),  9  How.  193;  Crane  v.  Macdonald 
(1890),  118  N.  Y.  648.  In  1851  the  Legislature  enacted  a  provision, 
under  which  a  defendant  might  in  certain  cases  obtain  relief  by 
interDleader. 

Section  122.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific,  real  or  personal  property,  may  at 
any  time  before  answer  upon  affidavit  that  a  person  not  a  party 
to  the  action  and  without  collusion  with  him,  makes  against  him 
a  demand  for  the  same  debt  or  property,  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  the  Court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him  from 
liability  "to  either  party  on  his  depositing  in  Court  the  amount  of 
the  debt,  or  delivering  the  property  or  its  value  to  such  person 
as  the  Court  may  direct,  and  the  Court  may  in  Its  discretion 
make  the  order. 

This  was  suggested  by  the  English  statute  of  1  &  2  Wm.  IV. 
(1831),  c.  58.  It  was  amended  in  1877,  by  dropping  the  right  to 
give  relief  in  respect  of  real  property,  and  by  allowing  inter- 
pleader to  a  defendant  in  an  action  of  ejectment;  and  again  in 
1894,  and  now  stands  in  the  current  Code  of  civil  procedure  as 
follows  (see  chapter  246,  laws,  1894). 

Section  820.  A  defendant  against  whom  an  action  to  recover 
upon  a  contract,  or    an    acHon  of   ejectment,  or  an   action    to 
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recover  a  chattel  is  pending,  may  at  any  time  ^)efore  answer, 
upon  proof  by  affidavit,  ttiat  a  person  not  a  party  to  the  action, 
makes  a  demand  against  him  for  the  same  debt  or  property, 
without  collusion  with  him,  apply  to  the  Court  upon  notice  to 
that  person  and  the  adverse  party,  for  an  order  to  substitute  that 
person  in  his  place,  and  to  discharge  him  from  liability  to  either, 
on  his  paying  into  Court  the  amount  of  the  debt,  or  delivering 
the  possession  of  the  property,  or  its  value,  to  such  person  as 
the  Court  directs;  or  upon  it  appearing  that  the  defendant  dis- 
putes, in  whole  or  in  part,  the  liability  as  asserted  against  him 
by  different  claimants,  or  that  he  has  some  interest  in  the 
subject  matter  of  the  controversy  which  he  desires  to  assert, 
his  application  may  be  for  an  order  joining  the  other  claimant 
or  claimants  as  co-defendants  with  him  in  the  action.  The  Court 
may,  in  its  discretion,  make  such  order,  upon  such  terms  as  to 
costs  and  payments  into  Court  of  the  amount  of  the  debt,  or 
part  thereof,  or  delivering  of  the  possession  of  the  property  or 
its  value  or  part  thereof,  as  may  be  just,  and  thereupon  the 
entire  controversy  may  be  determined  in  the  action. 

Interpleader  will  not  lie  in  an  action  removed  from  a 
Justices'  to  a  County  Court:  Rundle  v.  Gordon  (1898),  27  App. 
Div.  N.  Y.  452. 

New  Zealand.— By  Act  No.  29  of  1882,  46  Vict.,  this  colony 
adopted  what  is  in  substance  the  English  Judicature  Act  and 
Rules  of  1883,  so  far  as  they  apply  to  stakeholders.  Rules  472 
to  479  of  The  Code  of  Civil  Procedure  In  the  "Supreme  Court  of 
New  Zealand,  are  in  substance,  the  rules  relating  to  interpleader 
contained  in  the  English  Order  LVII.  of  1883. 

North  Carolina. — In  this  State  the  Courts  follow  the 
equitable  principles  of  interpleader:  Martin  v.  Maberry  (1828),  1 
Deve.  169;  Quinn  v.  Green  (1840),  1  Ired.  Eq.  229;  see  also  Dewey 
V.  White  (1871),  65  N.  Car.  225,  and  Uunds  v.  Gassidey  (1887),  98 
N.  Ca.  558.  The  following  section  is  contained  in  the  Code  of 
Civil  Procedure. 

Section  189.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific,  real  or  personal  property,  upon 
proof  by  affidavit  that  a  person  not  a  party  to  the  action  makes 
a  demand  against  him  for  the  same  debt  or  property,  without 
collusion  with  him,  may  at  any  time  before  answer,  apply  to  the 
Court,  upon  notice  to  that  person  and  the  adverse  party,  for  an 
order  to  substitute  that  person  in  his  place,  and  to  discharge 
him  from  liability  to  either  on  his  paying  into  Court  the  amount 
of  the  debt,  or  delivering  the  possession  of  the  property  or  its 
value  to  such  person  as  the  Court  shall  direct  The  Court  in 
its  discretion  may  make  such  an  order. 

North  Dakota  has  the  following  provision  under  which  a 
defendant  in  an  action  may  interplead.  Code  of  Civil  Procedure, 
1895,  section  5240. 

A  defendant  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific,  real  or  personal  property,  may  at  any  time 
before  answer,  upon  affidavit  that  a  person  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against  him  a 
demand  for  the  same  debt  or  property,  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  the  Court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him  from 
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liability  to  either  party,  on  his  depositing  in  Court  the  amount 
of  the  debt,  or  delivering  the  property  or  its  value  to  such 
person  as  the  Court  may  direct,  and  the  Court  may  in  its  discre- 
tion make  the  order. 

Nortt-West  Territories  (Canada). — The  Judicature  Ordi- 
nance, chapter  21  of  Consolidated  Ordinances,  1898. 

Section  19  (5).  In  case  of  an  assignment  of  a  debt  or  other 
chose  in  action,  if  the  debtor,  trustee  or  other  person  liable  in 
respect  of  such  debt  or  chose  in  action  shall  have  had  notice 
that  such  assignment  is  disputed  by  the  assignor,  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled  if  he 
think  fit  to  call  upon  the  several  persons  making  claim  thereto 
to  interplead  concerning  the  same. 

Rule  431.  Relief  by  way  of  interpleader  may  be  granted:  — 
(1)  Where  the  person  seeking  relief  (hereinafter  called  the 
applicant)  is  under  any  liability  for  any  debt,  money,  goods  or 
chattels,  for  or  in  respect  of  which  he  is  or  expects  to  be  sued 
by  two  or  more  parties  (hereinafter  called  the  claimants)  making 
adverse  claims  thereto.  (2)  Where  the  applicant  is  a  sheriff  or 
other  officer  charged  with  the  execution  of  process  by  or  under 
the  authority  of  the  Court,  and  claim  is  made  to  any  property 
taken  or  intended  to  be  taken  in  execution  or  attachment  under 
any  process,  or  to  the  proceeds  or  value  of  any  such  property 
by  (a)  Any  person  other  than  the  person  against  whom  the 
process  issued;  -(6)  Any  landlord  for  rent;  (o)  Any  second  or 
subsequent  execution  creditor  claiming  priority  over  any 
previous  judgment,  execution,  process  or  proceeding;  (d)  The 
execution  or  attachment  debtor  claiming  the  benefit  of  any 
exemptions  from  seizure  allowed  by  law. 

432.  Where  a  claim  is,  made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution  under  the  process  of  the  Court,  it 
shall  be  in  writing  and  upon  the  receipt  of  the  claim  the  sheriff 
or  his  officer  shall  forthwith  give  notice  thereof  to  the  execution 
creditor,  and  the  execution  creditor  shall  within  four  days  after 
receiving  the  notice  give  notice  to  the  sheriff  or  his  officer  that 
he  admits  or  disputes  the  claim.  If  the  execution  creditor 
admits  the  title  of  the  claimant  and  gives  such  notice  he  shall 
only  be  liable  to  such  sheriff  or  officer  for  any  fees  and  expenses 
incurred  prior  to  the  receipt  of  the  notice  admitting  the  claim. 

433.  Where  the  execution  creditor  does  not  in  due  time  as 
directed  by  the  last  preceding  rule,  admit  or  dispute  the  title 
of  the  claimant  to  the  goods  or  chattels,  and  the  claimant  does 
not  withdraw  his  claim  thereto  by  notice  in  writing  to  the 
sheriff  or  his  officer,  the  sheriff  may  apply  for  an  interplea'der 
summons  to.  be  issued,  and  should  the  claimant  withdraw  his 
claim  by  notice  in  writing  to  the  sheriff  or  his  officer,  or  the 
execution  creditor  in  like  manner  serve  an  admission  of  the  title 
of  the  claimant  prior  to  the  return  day  of  such  summons,  and 
at  the  same  time  give  notice  of  such  admission  to  the  claimant, 
the  Judge  may  in  and  for  the  purposes  of  the  interpleader  pro- 
ceedings, make  all  such  orders  as  to  costs  fees,  charges  and 
expenses  as  may  be  just  and  reasonable. 

•    434.  The    applicant    must    satisfy  the    Court  or    Judge  by 
affidavit  or  otherwise:   (1)  That  the  applicant  claims  no  interest 
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in  the  subject-matter  in  dispute,  other  than  for  charges  or  costs; 
and  (2)  That  the  applicant  does  not  collude  with  any  of  the 
claimants;  and  (3)  That  the  applicant  is  willing  to  pay  or 
transfer  the  subject  matter  into  Court  or  to  dispose  of  it  as  the 
Court  or  Judge  may  direct. 

435.  The  applicant  shall  not  be  disentitled  to  relief  by 
reason  only  that  the  titles  of  the  claimants  have  not  a  common 
origin  but  are  adverse  to  and  independant  of  one  another. 

436.  When  the  applicant  is  a  defendant  application  for  relief 
may  oe  made  any  time  after  service  of  the  writ  of  summons. 

437.  The  applicant  may  take  out  a  summons  calling  on  the 
claimants  to  appear  and  state  the  nature  and  particulars  of 
their  claims,  and  either  to  maintain  or  relinquish  them. 

438.  If  the  application  is  made  by  the  defendant  in  an  action 
the  Court  or  Judge  may  stay  all  further  proceedings  in  the 
action. 

439.  If  the  claimants  appear  in  pursuance  of  the  summons 
the  Court  or  a  Judge  may  order  either  that  any  claimant  be 
made  a  defendant  in  any  action  already  commenced  in  respect 
to  the  subject  matter  in  dispute  in  lieu  of  or  in  addition  to  the 
applicant,  or  that  an  issue  between  the  claimants  be  stated  and 
tried,  and  in  the  latter  case  may  direct  which  of  the  claimants 
is  to  be  plaintiff  and  which  defendant,  as  also  the  time  and 
place  for  the  trial  of  such  Issue. 

440.  The  Judge  may  if  it  seems  desirable  so  to  do,  dispose 
of  the  merits  of  their  claims,  and  decide  the  same  in  a  Bum- 
mary  manner  and  on  such  terms  as  may  be  just. 

441.  When  the  question  is  a  question  of  law,  and  the  facts 
are  not  in  dispute,  the  Judge  may  either  decide  the  question 
without  directing  the  trial  of  an  issue,  or  order  that  a  special 
case  be  stated  for  the  opinion  of  the  Court  If  a  special  case  is 
stated,  the  provisions  herein  relating  to  special  cases  shall  as 
far  as  applicable,  apply  thereto. 

442.  If  a  claimant  having  been  duly  served  with  a  summons 
calling  upon  him  to  appear  and  maintain  or  relinquish  his 
claim,  does  not  appear  in  pursuance  of  the  summons,  or  having 
app.eared  neglects  or  refuses  to  comply  with  any  order  made 
after  his  appearance,  the  Court  or  Judge  may  make  an  order 
declaring  him,  and  all  persons  claiming  under  him,  for  ever 
barred  against  the  applicant,  and  persons  claiming  under  him, 
but  the  order  shall  not  affect  the  rights  of  the  claimants  as 
between  themselves. 

443.  Subject  to  the  provisions  of  this  order  an  appeal  Bhall 
lie  to  the  Court  in  banc,  from  the  decision  of  the  Court  or  a 
Judge  in  any  interpleader  proceeding,  but  subject  to  such  appeal 
the  decision  of  the  Court  or  Judge  shall  be  final  and  conclusive 
against  the  claimants  and  all  persons  claiming  under  them. 

444.  When  goods  and  chattels  have  been  seized  in  execution 
or  under  attachment,  by  a  sheriff,  and  any  claimant  alleges 
that  he  is  entitled  under  a  bill  of  sale,  or  otherwise  to  the  same 
by  way  of  security  for  debt,  the  Judge  may  order  the  sale  of 
the  whole  or  a  part  thereof,  and  direct  the  application  of  the 
proceeds  of  the  sale  in  such  manner  and  upon  such  terms  as 
may  be  just. 

445.  The  rules  of  Court  in  respect  to  discovery  and  inspec- 
tion   shall,    with   the   necessary   modifications,    apply   in   inter- 
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pleader  proceedings,  and  the  Judge  before  whom  the  proceedings 
are  had  may  finally  dispose  of  the  whole  matter  of  the  inter- 
pleader proceedings,  including  all  costs  not  otherwise  provided 
for. 

446.  In  case  the  sheriff  has  more  than  one  writ,  at  the  suit 
or  instance  of  different  parties,  against  the  same  property,  it 
shall  not  be  necessary  for  the  sheriff  to  make  separate  appli- 
cations on  such  writs  or  in  each  case,  but  he  may  make  one 
application,  and  make  all  the  parties,  who  are  execution  credi- 
tors parties  to  the  said  application;  and  the  Court  or  Judge 
before  whom  the  application  is  made  may  make  such  order 
therein,  as  if  a  separate  application  had  been  made  upon  and 
in  respect  of  each  writ. 

447.  Pending  the  adjudication  of  any  such  claim,  the 
sheriff  may,  upon  sufficient  security  being  given  to  him  by  bond 
or  otherwise  for  the  forthcoming  and  delivery  to  him  of  the  pro- 
perty so  taken,  or  the  value  thereof,  when  demanded,  permit 
th'='*  claimant  to  retain  possession  of  the  same  until  there  shall 
be  final  adjudication  in  respect  of  the  same;  but  in  very  such 
cpse  it  shall  be  competent  for  the  said  sheriff  or  other  officer, 
at  any  time  he  shall  see  fit,  to  resume  the  actual  and  absolute 
possession  and  custody  of  the  said  property,  notwithstanding 
sucli  bond  or  security.  Horses,  cattle,  sheep,  or  any  perishable 
goods,  the  subject  of  interpleader,  may  at  the  request  of  either 
party,  and  upon  his  furnishing  suflBcient  security,  or  by  order  of 
the  Judge,  be  sold  by  the  seizing'  officer  at  public  auction  to  the 
highest  bidder,  giving  not  less  than  ten  days  notice  of  such  sale 
unless  any  of  the  articles  are  of  such  a  nature  as  not  to  admit 
of  delay,  in  which  case  they  may  be  sold  forthwith.' 

448.  The  Court  or  a  Judge  may  in  and  for  the  purposes  of 
any  interpleader  proceedings,  make  all  such  orders  as  to  costs 
and  all  other  matters  as  may  be  just  and  reasonable. 

Nova  Scotia. — Interpleader  is  governed  by  Order  LVI.  of 
the  Rules  of  the  Supreme  Court,  1900,  which  is  almost  a  verbatim 
copy  of  the  corresponding  Rules  in  Order  LVII.  of  the  present 
English  Rules;  and  by  section  19  (6)  of  the  Nova  Scotia  Judi- 
cature Act  Revised  Statutes,  1900,  c.  155,  which  is  the  same  as 
the  Ontario  section,  R.  S.  0.  (1897),  c.  51,  s.  58  (6).  As  to  the 
introduction  of  interpleader  in  this  Province,  see  Cooper  v. 
Myhie  (1876),  11  Nova  Scotia,  382. 

Ohio. — The  principles  of  interpleader  in  equity  have  been 
followed  from  an  early  date:  Goddard  v.  Leech  (1833),  1  Wright 
476.     The  Revised  Statutes,  1890,  contain  the  following  provisions: 

Section  5016.  Upon  affidavit  of  a  defendant  before  answer. 
In  an  action  upon  contract,  or  for  the  recovery  of  personal  pro- 
perty, that  a  third  party  without  collusion  with  him,  has  or 
makes  a  claim  to  the  subject  of  the  action,  and  that  he  is  ready 
to  pay  or  dispose  of  the  same  as  the  Court  may  direct,  the  Court 
may  make  an  order  for  the  safe  keeping,  or  for  the  payment  or 
deposit  in  Court  of  the  subject  of  the  action,  or  the  delivery 
thereof  to  such  person  as  it  may  direct,  and  also  an  order 
requiring  such  third  party  to  appear  in  a  reasonable  time,  and 
maintain  or  relinquish  his  claim  against  the  defendant,  and  if 
such  third  party  having  been  served  with  a  copy  of  the  order, 
by  the  sheriff,  or  such  other  person  as  the  Court  may  direct. 
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fail  to  appear,  the  Court  may  declare  him  barred  of  all  claim 
in  respect  to  the  subject  of  the  action  against  the  defendant 
therein;  but  if  he  appear  he  shall  be  allowed  to  make  himself 
defendant  in  the  action  in  lieu  of  the  original  defendant,  who 
shall  be  discharged  from  all  liability  to  either  of  the  other 
parties  in  respect  to  the  subject  of  the  action  upon  his  compli- 
ance with  the  order  of  the  Court  for  the  payment,  deposit  or 
delivery  thereof. 

Section  5017.  An  officer  against  whom  an  action  is  brought 
to  recover  personal  property  taken  by  him  on  execution,  or  for 
the  proceeds  of  such  property  sold  by  him,  may  upon  exhibiting 
to  the  Court  the  process  under  which  he  acted,  with  his  affidavit 
that  the  property  was  taken  or  sold  by  him  under  such  process, 
have  the  benefit  of  the  provisions  of  the  preceding  section, 
against  the  party  in  whose  favour  the  execution  issued. 

Section  5018.  In  an  action  against  an  officer  for  the  recovery 
of  property  taken  under  an  execution  or  attachment,  the  Court 
may  upon  application  of  the  defendant,  or  of  the  party  in  whose 
favour  the  execution  or  attachment  issued,  permit  the  latter  to 
be  substituted  as  the  defendant  in  such  action,  security  for  costs 
having  been  given,  or  the  Court  may  order  such  substitution  to 
be  made  on  application  of  the  officer. 

For  remarks  on  the  practice  under  this  Code,  see  Sifford  v. 
Beatty  (1861),  12  Ohio  St.  189;  Leslie  v.  Eastman  (1867),  17  Ohio 
St.  158;  Morgan  v.  Spongier  (1870),  20  Ohio  St.  38;  and  as  to  inter- 
pleader in  Justices'  Courts,  Geller  v.  Puchta  (1885),  1  Ohio  Circuit 
Cts.  30. 

Oklahoma. — The  Statutes  of  Oklahoma,  1893,  contain  the 
following  sections  relating  to  interpleader:  — 

Section  3915.  Upon  affidavit  of  a  defendant  before  answer  in 
any  action  upon  contract,  or  for  the  recovery  of  personal  pro- 
perty, that  some  third  party  without  collusion  with  him,  has  or 
makes  a  claim  ta  the  subject  of  the  action,  and  that  he  is  ready 
to  pay  or  dispose  of  the  same  as  the  Court  may  direct,  the  Court 
may  make  an  order  for  the  safe  keeping  or  for  the  payment  or 
deposit  in  Court,  or  delivery  of  the  subject  of  the  action,  to  such 
persons  as  it  may  direct,  and  an  order  requiring  such  third 
party  to  appear  in  a  reasonable  time  and  maintain  or  relinquish 
his  claim  against  the  defendant.  If  such  third  party,  being 
served  with  a  copy  of  the  order  by  the  sheriff  or  such  other 
person  as  the  Court  may  direct,  the  Court  may  declare  him 
barred  of  all  claim  in  respect  to  the  subject  of  the  action  against 
the  defendant  therein.  If  such  third  party  appear  he  shall  be 
allowed  to  make  himself  defendant  in  the  action  in  lieu  of  the 
original  defendant,  who  shall  be  discharged  from  all  liability 
to  either  of  the  other  parties  in  respect  to  the  subject  of  the 
action  upon  his  compliance  with  the  order  of  the  Court  for  the 
payment,  deposit  or  delivery  thereof. 

Section  3916.  The  provisions  of  the  last  section  shall  be 
applicable  to  an  action  brought  against  a  sheriff  or  other  officer 
for  the  recovery  of  personal  property  taken  by  him  under 
execution,  or  for  the  proceeds  of  such  property  so  taken  and  sold 
by  him,  and  the  defendant  in  any  such  action  shall  be  entitled 
to  the  benefit  of  those  provisions  against  the  party  in  whose 
favour  the  execution  issued,  upon  exhibiting  to  the  Court  the 
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process  under  whicli  lie  acted,  with  his  affidavit  that  the  pro- 
perty for  the  recovery  of  which  or  its  proceeds  the  action  is 
brought,  was  taken  under  such  process. 

Section  3917.  In  an  action  against  a  sheriff  or  other  officer, 
for  the  recovery  of  property  taljen  under  an  execution  and  re- 
plevied by  the  plaintiff  in  such  action,  the  Court  may  upon  appli- 
cation of  the  defendant  and  of  the  party  in  whose  favour  the 
execution  issued,  permit  the  latter  to  be  substituted  as  defendant 
security  for  the  costs  being  given. 

Section  3919.  In  all  cases  of  interpleader  costs  may  be  ad- 
judged for  or  against  either  party  as  in  ordinary  cases. 

See  Goodrich  v.  WUUaiiisbii.  (1899),  63  P.  974. 

Ontario. — The  enactments  in  Ontario  are  founded  mainly 
on  the  English  provisions.  The  English  Act  of  1831  was  adopted 
in  Upper  Canada  in  1843,  7  Vict.,  chapter  30.  The  present  law 
is  found  in  some  scattered  statutory  sections  and  the  following 
rules  of  The  Rules  of  Practice  and  Procedure  of  the  Supreme 
Court,  revised  and  consolidated  in  1897:  — 

1102.  In  Rules  1103  to  1128,  (a)  "Execution,"  "writ"  and 
"  writ  of  execution,"  shall  include  an  "  order  of  attachment 
under  The  Absconding  Debtor's  Act,  and  rules  1058  to  1066." 
(6)  "  Execution  creditor  "  shall  include  "  attaching  creditor." 
(e)  "  Sheriff "  shall  mean,  a  sheriff,  coroner,  elisor,  or  other 
officer  charged  with  the  execution  of  any  writ  or  process  of  the 
High  Court,  or  of  a  County  Court  in  cases  where  Rule  1123 
applies. 

1103.  Relief  by  way  of  interpleader  may  be  granted:  (a) 
Where  the  person  seeking  relief  (hereinafter  called  the  appli- 
cant is  under  liability  for  any  debt,  money,  goods  or  chattels, 
for  or  in  respect  of  which  he  is,  or  expects  to  be  sued  by  two 
or  more  persons  (hereinafter  called  the  claimants)  make  adverse 
claims  thereto;  (6)  Where  the  applicant  is  a  sheriff  and  claim 
Is  made  to  any  money,  goods  or  chattels,  lands  or  tenements, 
taken  or  intended  to  be  taken  in  execution  under  a  writ  of 
execution,  or  to  the  proceeds  or  value  thereof,  by  any  person 
other  than  the  person  against  whom  the  process  issued. 

1104.  The  applicant  shall  satisfy  the  Court  or  a  Judge  by 
affidavit  or  otherwise:  (a)  That  he  claims  no  interest  in  the 
subject  matter  in  dispute,  other  than  in  respect  of  a  lien  or  for 
charges  or  costs;  (6)  That  he  does  not  collude  with  any  of  the 
claimants;  and  (c)  That  he  is  willing  to  pay  or  transfer  the 
subject  matter  into  Court,  or  to  dispose  of  it  as  the  Court  or 
a  Judge  may  direct. 

1105.  The  applicant  shall  not  be  disentitled  to  relief  by 
reason  only  that  the  titles  of  the  claimants  have  not  a  common 
origin  but  are  adverse  to  and  independent  of  one  another. 

1106.  Where  the  applicant  is  a  defendant,  application  for 
relief  may  be  made  at  any  time  after  service  of  the  writ  of 
summons,  and  the  Court  or  a  Judge  may,  stay  all  proceedings  in 
the  action. 

1107.  The  applicant  may  make  a  motion  calling  on  the 
claimants  to  appear  and  state  the  nature  and  particulars  of 
their  claims,  and  either  to  maintain  or  relinquish  them. 

1108.  Where  a  claimant  does  not  appear  on  the  motion  after 
having  been  served  with  a  notice  of  motion  calling  on  him  to 
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appear  and  maintain  or  relinquish  his  claim,  or,  having  appeared 
neglects  or  refuses  to  comply  with  any  order  made  thereafter, 
the  Court  or  a  Judge  may  make  an  order  declaring  him  and  all 
persons  claiming  under  him  to  be  forever  barred  as  against  the- 
applicant  and  all  persons  claiming  under  him,  but  the  order 
shall  not  affect  the  rights  of  the  claimants  as  between  them- 
selves. 

1109.  Where  the  claimants  appear  on  the  motion,  the  Court 
or  a  Judge  may  order  that  any  claimant  be  made  a  defendant 
in  any  action  already  commenced  in  respect  of  the  subject 
matter  in  dispute  in  lieu  of  or  in  addition  to  the  applicant,  or 
that  an  issue  between  the  claimants  be  stated  and  tried,  and  in 
the  latter  case  may  direct  which  of  the  claimants  shall  be  plain- 
tiff and  whic^  defendant. 

1110.  The  Court  or  a  Judge  may  with  the  consent  of  both 
claimants  or  on  the  request  of  any  claimant,  if  having  regard  to 
the  value  of  the  subject  matter  in  dispute,  it  seems  desirable  so 
to  do,  dispose  of  the  merits  of  their  claims,  and  subject  ta 
appeal,  decide  the  same  in  a  summary  manner  and  on  such 
terms  as  may  seem  just. 

1111.  Where  the  question  is  one  of  law,  and  the  facts  are 
hot  in  dispute,  the  Court  or  a  Judge  may  decide  the  question 
without  directing  the  trial  of  an  issue,  or  order  that  a  special 
case  be  stated  for  the  opinion  of  the  Court. 

1112.  Where  goods  or  chattels  have  been  seized  in  execu- 
tion by  a  sheriff,  and  any  claimant  alleges  that  he  is  entitled 
under  a  bill  of  sale  or  otherwise  to  the  goods  or  chattels  by 
way  of  security  for  debt,  the  Court  or  a  Judge  may  order  a  sale 
of  the  whole  or  a  part  thereof,  and  direct  the  application  of 
the  proceeds  of  the  sale  in  such  manner  and  upon  such  terms: 
as  may  seem  just. 

1113.  Where  a  sheriff  applies  for  relief  by  interpleader  and 
any  execution  creditor  declines  to  join  in  contesting  the  claim 
of  the  adverse  claimant,  the  Court  or  Judge  may  direct  that 
such  creditor  shall  be  excluded  from  any  benefit  which  may  he- 
derived  from  the  contestation  of  the  claim. 

1114.  The  Court  or  Judge  who  tries  the  issue  may  finally 
dispose  of  the  Interpleader  proceedings  including  all  costs  not 
otherwise  provided  for. 

1115.  When  a  sheriff  finds  property  in  the  possession  of  a 
debtor  against  whose  property  he  has  a  writ  or  other  process  in 
his  hands,  and  a  claim  is  set  up  to  such  property  by  or  on 
behalf  of  a  third  person  who  is  out  of  possession,  or  is  in  joint 
possession  with  the  debtor,  the  claim  of  such  third  person  shall 
be  made  in  writing,  and  upon  receipt  thereof  the  sheriff  shall 
forthwith  give  notice  thereof  to  the  execution  creditor  according 
to  Form 'No.  72,  and  the  execution  creditor  shall  within  seven 
days  thereafter,  give  notice  to  the  sheriff  according  to  Form 
No.  73,  that  he  admits  or  disputes  the  claim.  If  the  execution 
creditor  admits  the  title  of  the  claimant  and  gives  notice  as 
directed  by  this  rule,  he  shall  only  be  liable  to  such  sheriff  for 
fees  and  expenses  incurred  before  the  receipt  of  the  notice 
admitting  the  claim,  and  no  action  shall  be  brought  against  the 
sheriff  in  respect  of  the  seizure  of  the  property. 

1116.  Where  the  execution  creditor  does  not  in  due  time  as 
directed  by  rule  1115  admit  or  dispute  the  title  of  the  claimant 
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to  tlie  property,  and  the  claimant  does  not  withdraw  his  claim 
thereto  by  notice  in  writing  to  the  sheriff,  the  sheriff  may  apply 
for  relief  by  interpleader;  and  if  the  claimant  withdraws  his 
claim  by  notice  in  writing  to  the  sheriff  or  the  execution  creditor 
serves  an  admission  of  the  title  of  the  claimant  after  the  return 
day  of  such  notice  of  motion,  and  at  the  same  time  gives  notice 
of  such  admission  to  the  claimant,  the  Court  or  Judge  may 
make  all  such  orders  as  to  costs,  fees,  charges  and  expenses,  as 
may  seem  just. 

1117.  Where  it  is  necessary  or  expedient  to  make  one  order 
in  several  actions  or  matters,  the  order  may  be  made  and  shall 
be  entitled  in  all  such  actions  or  matters,  and  (subject  to  the 
right  of  appeal)  shall  be  binding  on  all  the  parties. 

1118.  In  case  a  sheriff  has  more  than  one  writ  of  execution 
against  the  same  property,  he  shall  not  make  a  separate  appli- 
cation on  each  writ  or  in  each  action;  but  he  may  make  one 
application  and  may  make  all  the  execution  creditors  parties. 

1119.  Where  there  are  writs  from  several  Courts,  including 
the  High  Court  and  one  or  more  County  Courts,  or  including 
the  High  Court  and  one  or  more  Division  Courts,  against  the 
same  property,  whether  on  behalf  of  the  same  plaintiff  or  of 
different  plaintiffs,  the  application  for  interpleader  shall  be' 
made  to  the  High  Court  or  a  Judge  thereof;  and  such  Court  or 
Judge  shall  dispose  of  the  whole  matter  as  if  all  of  the  writs 
against  the  property  had  been  issued  from  the  said  Court. 

1120.  (1)  Where  an  issue  is  directed  to  be  tried  the  costs  of 
the  sheriff  incurred  in  consequence  of  the  adverse  claim,  shall 
be  a  first  lien  or  charge  upon  the  moneys  or  goods  which  may 
be  found  in  the  issue  to  be  applicable  upon  the  execution. 
(2)  In  addition  arid  without  prejudice  to  the  said  lien  or 
charge  the  sheriff  may  after  the  issue  has  been  directed  to  be 
tried,  tax  such  costs  and  may  serve  a  copy  of  the  certificate  of 
taxation  upon  each  of  the  parties  to  the  issue  and  the 
successful  party  upon  the  issue  shall  tax  such  costs  as  part  of 
his  costs  of  the  cause,  and  upon  receipt  thereof  shall  pay  over 
the  same  to  the  sheriff,  unless  he  has  been  previously  paid.  (3) 
Where  after  the  service  of  the  certificate  the  party  succeeding 
upon  the  issue  neglects  or  refuses  to  tax  such  costs,  the  sheriff 
may  obtain  an  order  that  the  successful  party  shall  pay  the 
same.  (4)  Where  the  proceedings  are  compromised  between 
the  parties  thereto,  the  costs  of  the  sheriff  shall  be  paid  by  the 
party  by  whom  the  execution  was  issued. 

1121.  Where  after  the  seizure  an  issue  is  directed  and  the 
property  seized  remains,  pending  the  trial  of  the  issue,  in  the 
custody  of  the  sheriff  who  seized  the  same,  the  Court  or  Judge 
may  make  an  order  for  the  payment  to  the  sheriff  of  such  sum 
for  his  trouble  in  and  about  the  custody  of  the  property  as  the 
Court  or  Judge  deems  reasonable;  and  the  sheriff  shall  have  a 
lien  upon  the  property  for  payment  of  the  same  in  the  event  of 
the  issue  being  decided  against  the  claimant  to  the  extent  to 
which  such  issue  shall  be  so  decided. 

1122.  The  Court  or  a  Judge  may  in  or  for  the  purposes  of  an 
interpleader  proceeding  make  all  such  orders  respecting  the 
satisfaction  or  payment  of  any  lien  or  charges  of  the  applicant, 
and  as  to  costs  and  all  other  matters  as  may  be  just  and 
reasonable. 
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1123.  Relief  by  interpleader  may  be  granted  in  the  County 
Courts.  (1)  Where  the  person  seeking  relief  (hereinafter 
called  the  applicant)  is  under  liability  for  any  debt,  money, 
goods  or  chattels,  for  or  in  respect  of  which  he  is  or  expects  to 
be  sued  by  two  or  more  persons  (hereinafter  called  the 
claimants)  making  adverse  claims  thereto;  and  in  such  case  (a) 
Where  the  applicant  is  being  so  sued  in  a  County  Court  the 
application  may  be  to  the  Judge  of  the  County  Court  in  which 
the  action  is  pending;  and  (6)  Where  the  applicant  is  not  being 
so  sued  and  the  debt,  money,  goods  or  chattels  in  question  do 
not  exceed  in  value  $200,  the  application  may  be  to  the  Judge 
of  the  County  Court  of  the  county  in  which  the  applicant 
resides,  or  in  which  the  money,  goods  and  chattels  are  situate. 
(2)  Where  the  applicant  is  a  sheriff  and  claim  is  made  to  any 
money,  goods  or  chattels  taken,  or  intended  to  be  taken  in 
execution  under  a  writ  of  execution,  or  to  the  proceeds  or  value 
thereof  by  any  person  other  than  the  person  against  whom  the 
writ  was  issued,  and  in  such  case  the  application  may  be  made 
to  the  Judge  of  the  County  Court  of  the  county  in  which  such 
money,  goods  or  chattels  are  so  taken,  or  intended  to  be  taken, 
notwithstanding  that  the  writ  may  have  been  issued  from 
another  County  Court,  or  that  writs  may  have  been  issued  from 
two  or  more  County  Courts. 

1124.  All  subsequent  proceedings  shall  be  had  and  taken  in 
the  County  where  the  application  is  ma3e;  but  the  Judge  to 
whom  the  application  is  made  may  order  that  the  subsequent 
proceedings  be  had  and  taken  in  any  other  County,  if  that 
course  seems  just  and  more  convenient. 

1125.  Where  the  amount  claimed  under  or  by  virtue  of  writs 
of  execution,  in  the  sheriff's  hands,  issued  out  of  one  or  more 
Courts,  does  not  exceed  the  sum  of  $400,  exclusive  of  Interest 
and  sheriff's  costs,  or  when  the  goods  seized  are  not,  in  the 
opinion  of  the  Judge,  or  other  person  making  the  order  of  the 
value  of  more  than  $400,  the  order  directing  an  issue  to  be  tried 
may  direct  that  the  issue  shall  be  drawn  up  and  tried  in  the 
County  Court  of  the  county  in  which  the  Issue  would,  under 
the  provisions  of  Rule  1124,  be  tried,  and  in  such  case  the  Issue 
shall  be  drawn  up,  filed  and  tried  In  the  County  Court,  and  all 
subsequent  proceedings  therein  up  to  and  Inclusive  of  judgment 
and  execution  shall  be  had  and  taken  in  the  County  Court, 
which  shall,  where  any  of  the  writs  of  execution  were  issued  out 
of  the  High  Court,  have  jurisdiction  in  the  premises  as  fully  as 
though  the  same  had  issued  out  of  the  County  Court.  (2)  Where 
an  application  is  made  for  an  order  under  this  rule  upon  the 
ground  that  the  goods  seized  are  not  of  the  value  of  more  than 
$400,  a  list  of  the  goods  and  of  the  value  placed  upon  them  shall 
"be  set  out  in  the  affidavits  upon  which  the  application  is  based. 

1126.  Where  the  amount  of  the  execution  or  the  value  of  the 
goods  does  not  exceed  $100,  the  Issue  may  be  directed  to  be 
tried  in  a  Division  Court  and  thereafter  all  proceedings  shall 
be  carried  on  in  such  Court. 

1127.  The  proceedings  for  and  relating  to  the  order  for  costs 
and  for  obtaining  money  out  of  Court  when  the  same  has  been 
paid  into  Court  by  the  sheriff  and  for  such  other  purposes  as 
may  be  necessary,  may,  in  the  cases  provided  for  In  the  rules 
1125  and  1126,  be  taken  either  in  the  original  cause  or  before  the 
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Judge  of  the  County  Court  or  Division  Court,  as  the  case  may 
be,  who  tried  the  issue,  and  he  shall  have  power  and  authority 
to  make  such  order  in  the  premises  as  a  Judge  has  heretofore 
had  in  such  cases. 

1128.  In  respect  of  all  such  proceedings  had  in  the  County 
Court  or  Division  Court,  the  costs  and  disbursements  shall  be 
taxed  upon  the  County  Court  or  Division  Court  scale. 

e..  (e)  "  Action,"  as  defined  by  section  2  of  The  Judicature 
Act,  1895,  shall  include  proceedings  for  relief  by  interpleader 
under  Rules  1102  to  1128. 

45.  (1)  The  Judge  of  every  County  Court  other  than  the 
County  Court  of  York,  shall  in  interpleader  proceedings  where 
the  goods  in  respect  of  which  interpleader  is  sought  are  situa,te 
In  his  county,  have  concurrent  jurisdiction  with,  and  the  same 
power  and  authority,  as  the  Master  in  Chambers  at  Toronto. 

49.  (1)  Every  Local  Master  who  does  not  practise  as  a 
barrister  or  solicitor,  and  who  has  not  taken  out  certificates  to 
practise,  shall,  in  addition  to  his  other  powers  as  local  Master, 
have  in  interpleader  proceedings,  when  the  goods  in  respect  of 
which  the  interpleader  is  sought  are  situated  in  his  county, 
concurrent  jurisdiction  with  and  the  same  power  and  authority 
as,  the  Master  in  Chambers,  in  all  proceedings  now  taken  in 
Chambers  at  Toronto. 

162.  (3)  Service  out  of  Ontario  of  a  petition  or  notice  of 
motion  in  interpleader  proceedings  may  be  allowed  by  the  Court 
or  a  Judge. 

377.  Where  an  issue  is  directed  to  be  tried  it  shall  as  soon 
as  settled,  be  filed  with  the  proper  officer  of  the  county  in  which 
It  is  directed  to  be  tried,  and  thereafter,  unless  otherwise 
ordered,  the  proceedings  in  the  issue  shall  be  carried  on  in  the 
same  manner  as  the  proceedings  in  an  action  commenced  in 
such  county. 

The  following  are  Statutory  Provisions: 

In  case  of  an  assignment  of  a  debt  or  other  chose  in  action, 
if  the  debtor,  trustee  or  other  person,  liable  in  respect  of  the 
debt  or  chose  in  action  shall  have  had  notice  that  such  assign- 
ment is  disputed  by  the  assignor  or  any  one  claiming  under 
him,  or  or  any  other  opposing  or  conflicting  claims  to  such 
debt  or  chose  in  action,  he  shall  be  entitled,  if  he  thinks  fit,  to 
call  upon  the  several  persons  making  claim  thereto  to  interplead 
concerning  the  same.  (The  Judicature  Act,  R.  S.  O.  1897,  c.  51, 
s.  58  (6). 

(1)  A  sheriff  shall  not  without  written  instructions  and  a 
bond,  as  hereinafter  mentioned,  be  obliged  to  seize  property 
which  is  in  the  possession  of  a  third  party  claiming  the  same, 
and  not  in  the  possession  of  the  debtor  against  whose  property 
the  writ  or  other  process  was  issued.  (2)  The  written  instruc- 
tions to  be  delivered  to  the  sheriff  shall  specify  the  goods  and 
chattels  in  such  a  way  as  to  enable  the  sheriff  to  identify  the 
same  as  the  goods  and  chattels  Intended.  (3)  The  bond  is  to 
be  a  bond  of  indemnity  to  the  sheriff  and  his  assigns,  with  two 
sufficient  sureties,  who  are  to  justify  in  double  the  supposed 
value  of  the  property,  such  supposed  value  to  be  stated  in  an 
affidavit  by  the  creditor  or  his  solicitor  or  agent,  and  attached 
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to  the  bond.  (4)  The  bond  is  to  be  assignable  to  the  claimant, 
and  is  to  be  conditioned  that  the  parties  executing  the  same 
will  be  liable  for  the  costs  and  expenses  which  the  sheriff  or 
claimant  may  be  put  to  by  the  seizure  or  subsequent  dealings 
with  the  property,  including  the  interpleader  suit  (if  any),  and 
which  he  does  not  recover  from  other  persons  who  ought  to 
pay  the  same.  (5)  In  case  the  sheriff  is  not  satisfied  with  the 
bond  offered  the  matter  in  difference  is  to  be  determined  and 
disposed  of  by  a  Judge.  (6)  Damages  claimable  shall  be  the 
same  as  before  the  passing  of  this  Act.  (7)  Nothing  in  this 
section  shall  be  construed  to  limit  the  right  of  the  sheriff  to 
apply  for  relief  by  interpleader  under  the  present  law  and  the 
practice  of  the  Courts.  (The  Execution  Act,  R.  S.  O.  1897,  c. 
77,  s.  22.) 

(3)  The  two  preceding  sub-sections  (regulating  the  division 
of  moneys  made  on  execution)  shall  not  apply  -to  any  moneys 
received  by  a  sheriff  as  the  proceeds  of  a  sale  of  property  by  him 
under  an  interpleader  order;  but  upon  the  determination  of 
the  interpleader  issue  in  favor  of  the  creditors,  the  moneys 
whether  in  the  sheriff's  hands  or  in  Court  pending  the  trial  of 
the  issue,  shall  be  distributed  by  the  sheriff  among  the  creditors 
contesting  the  adverse  claim.  (4)  Where  proceedings  are  taken 
by  the  sheriff  or  other  ofl&cer  for  relief  under  any  provisions 
relating  to  interpleader,  those  creditors  only  who  are  parties 
thereto  and  who  agree  to  contribute  pro  rata  (in  proportion  to 
the  amount  of  their  executions  or  certificates)  to  the  expense 
of  contesting  any  adverse  claim,  shall  be  entitled  to  share  in 
any  benefit  which  may  be  derived  from  the  contestation  of  such 
claim  so  far  as  may  be  necessary  to  satisfy  their  executions  or 
certificates.  The  Court  or  Judge  may  direct  that  one  creditor 
shall  have  the  carriage  of  the  interpleader  proceedings  on  behalf 
of  all  creditors  interested,  and  the  costs  thereof,  as  between 
solicitor  and  client,  shall  be  a  first  charge  upon  the  moneys  or 
goods  which  may  be  found  by  the  proceedings  to  be  applicable 
upon  the  executions  or  certificates.  (5)  "  Adverse  claim  "  in  the 
next  preceding  sub-section  shall  mean  any  claim  to  contest 
which  an  interpleader  issue  is  directed;  and  upon  any  inter- 
pleader application  the  Court  or  Judge  shall  have  a  discretion  to 
allow  to  other  creditors  who  desire  to  take  part  in  the  contest, 
a  reasonable  time  in  whioh  to  place  their  executions  in  the 
sheriff's  hands,  upon  such  terms  as  to  costs  and  otherwise  as 
may  be  just  and  reasonable.  (The  Creditor's  Relief  Act,  R.  S.  O. 
1897,  c.  78,  B.  4  (3),  (4),   (5).) 

A  certificate  under  this  Act  shall  in  interpleader  proceed- 
ings be  deemed  to  be  an  execution.  (The  Creditor's  Relief  Act, 
R.  S.  O.  1897,  c.  78,  s.  9  (3).) 

The  County  Courts  shall  have  jurisdiction  in  interpleader 
matters,  as  provided  by  the  rules  respecting  interpleader.  (The 
County  Courts  Act,  R.  S.  0.  1897,  c.  55,  s.  23  (6).) 

An  appeal  shall  also  lie  to  a  Divisional  Court  of  the  High 
Court  of  Justice  from  every  decision  or  order  made  by  a  Judge 
of  a  County  Court  sitting  in  Chambers  under  the  provisions  of 
the  law  relating  to  interpleader  proceedings,  provided  always 
that  the  decision  or  order  ts  in  its  nature  final  and  not  merely 
interlocutory.  (The  County  Courts  Act,  R.  S.  O.  1897,  c.  55,  s. 
52   (1).) 
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The  settlement  of  conflicting  claims  and  applications  in 
respect  of  a  number  of  special  matters  are  provided  for  In  several 
Canadian  statutes  as  follows:  Conflicting  applications  for 
patents  (Revised  Statutes  of  Canada,  1886,  c.  61,  s.  19).  Con- 
victing applications  for  copyright  (R.  S.  C.  (1886),  c.  62,  B.  19). 
Conflicting  claims  for  registry  of  a  ship  (R.  S.  C.  (1886),  c.  72, 
BS.  12,  13).  Claims  by  two  or  more  persons  to  a  wreck  com- 
prising cargo,  stores,  tackle,  etc.  (R.  S.  C.  (1886),  c.  81,  s.  33). 
Claims  to  compensation  for  land  taken  iy  railways  (51  Vict. 
Canada,  c.  29,  ss.  167,  168).  Claims  to  compensation  for  land 
taken  hy  the  Grown  (52  Vict.  Canada,  c.  13,  ss.  25-28).  Claims 
to  trade  marks  (53  Vict.  Canada,  c.  14,  s.  1). 

Intebpleadee  in  the  Ontario  Division  Coubts. 
(1)  Introductory. 

At  Kingston,  Ontario,  on  August  27th,  1841,  was  passed  the 
Act  4  &  5  Vict.  c.  53,  which  made  provision  for  the  recovery  of 
small  debts,  in  what  was  then  known  as  Upper  Canada.  This 
enactment  is  now  known  as  "  The  Division  Courts  Act." 
In  1850  a  section  was  introduced  (s.  102,  13  &  14  Vict.  c.  53), 
which  gave  bailiffs  relief  by  interpleader  when  claims  were 
made  to  goods  taken  in  execution  by  persons  other  than  the 
■debtor.  This  was  almost  a  transcript  of  a  similar  provision  in 
the  English  County  Court  Act,  passed  in  1846  (9  &  10  Vict.  c. 
■96,  s.  118). 

The  present  special  provisions  governing  interpleader  in  the 
Division  Courts  are  sections  154  (2),  and  277  of  Revised  Statutes 
(1S97),  chapter  60,  an'd  Division  Court  Rules  Numbers  32  to  37, 
77,  154  (6),  and  290  (6),  (c).  Interpleader  in  this  Court  is  to  a 
<!or.slderable  extent  governed  by  the  cases  on  sheriff's  inter- 
pleader. There  are  also  several  omnibus  clauses  which  make  the 
Rules  of  Law,  and  the  principles  of  practice,  in  the  High  Court, 
apply  to  matters  within  the  jurisdiction  of  the  Division  Courts. 

Section  312  of  the  Division  Courts  Act  enacts  that  in  any 
■case  not  expressly  provided  for  by  that  Act,  or  by  the  Rules 
thereunder,  the  County  Judges  may  in  their  discretion,  adopt 
and  apply  the  general  principles  of  practice  in  the  High  Court 
to  actions  and  proceedings  in  the  Division.  Court. 

Section  75  provides  that  with  regard  to  all  causes  of  action 
"Within  the  jurisdiction  of  the  Division  Courts,  such  Courts  shall 
have  power  to  grant  and  shall  grant  such  relief,  redress,  or 
remedy,  or  combination  of  remedies,  in  as  full  and  ample  a 
manner,  as  might  and  ought  to  be  done  in  the  like  case  by  the 
High  Court.     {Speers  v.  Daggers  (1885),  1  C.  &  E.  503.) 

Section  59  of  the  Ontario  Judicature  Act  provides,  that  the 
rules  of  law  enacted  by  that  Act,  are  to  be  in  force  and  to 
receive  effect  in  all  Coiljrts  whatsoever  in  Ontario,  so  far  as  the 
matters  to  which  such  rules  relate  shall  be  respectively 
cognizable  by  such  Courts. 

One  of  the  rules  of  law  enacted  by  the  Judicature  Act, 
section  58  (5),  is,  that  a  debtor,  trustee,  or  other  person,  may 
interplead  when  the  debt  or  chose  in  action  has  been  assigned 
and  conflicting  claims  are  made.  It  is  only,  however,  in  cases 
not  expressly  provided  for  by  the  Division  Courts  Act  and  Rules 
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tliat  the  County  Judges  may  in  their  discretion  adopt  and  apply 
the  general  principles  of  practice  in  the  High  Court,  to  actions 
and  proceedings  in  the  Division  Courts  {Clarke  v.  Maodonald 
(1883), 4  Ont.  310.) 

There  is  no  special  provision  for  interpleader  by  an  ordinary 
stakeholder  in  the  Division  Courts.  The  effect  of  section  112 
of  the  Act,  may  be,  to  give  such  relief  to  a  defendant  in  an 
action.  Thus,  a  Division  Court  Judge  may,  at  any  time  after 
action  commenced,  upon  the  application  of  either  party,  and 
upon  such  terms  as  may  appear  just,  order  that  the  name  of 
any  party  who  ought  to  have  been  joined  in  the  action  as  a  de- 
fendant, shall  be  added  as  a  party  defendant  (sub-section  1); 
and  if  it  shall  appear  to  the  Judge  either  before,  or  at  the  trial 
of  an  action,  that  any  party  ought  to  be  added  as  a  party  de- 
fendant in  order  that  the  Court  may  settle  all  rights  and  ques- 
tions involved  in  the  action,  the  Judge  may  order  such  persons 
to  be  added  accordingly  (sub-section  (2),  see  also  Rule  211). 
Under  these  "  provisions  a  defendant  in  the  Division  Court 
claiming  no  interest  in  the  subject  matter,  and  showing  that  a 
third  party  is  also  claiming  the  same  property,  may  properly 
ask  the  Judge  to  have  the  third  party  so  claiming  brought  in 
as   a   defendant. 

If  the  defendant  in  a  Division  Court  suit  be  a  debtor, 
trustee,  or  other  person  liable  in  respect  of  a  debt  or  chose  in 
action,  there  would  seem  to  be  jurisdiction  under  sections  58  (5) 
and  59  of  the  Judicature  Act,  to  allow  such  a  defendant  relief 
by  interpleader,  when  conflicting  claims  are  made  to  the  debt 
or  chose  in  action. 

In  garnishee  proceedings,  if  it  is  claimed  that  the  debt 
sought  to  be  attached  belongs  to  any  third  person,  or  that  such 
person  has  a  lien  or  charge  on  it,  the  Judge  may  order 
such  third  person  to  appear  and  state  the  nature  and  parti- 
culars of  his  claim;  the  Judge  shall  also  give  such  decision 
between  all  parties  as  he  shall  consider  just,  and  may  bar 
the  claim  of  such  third  person  in  whole  or  in  part,  or  make  such 
order  with  respect  to  the  lien  or  charge,  and  as  to  costs,  as  he 
shall  think  just  and  reasonable.     (Rule  77.) 

(2)  Bailiffs  Duty  lefore  Interpleading. 

When  a  Division  Court  bailiff  has  seized  property  under  an 
execution  or  attachment,  as  belonging  to  a  judgment  or 
absconding  debtor,  and  flnds  that  there  is  an  incumbrance  or 
lien  upon  the  property,  or  that  a  claim  has  been  made  thereto 
by  a  landlord  for  rent,  or  by  a  person  not  being  the  party 
against  whom  the  process  issued,  it  is  the  duty  of  the  bailiff 
forthwith  to  notify  the  party  who  issued  the  process  of  such 
incumbrance,  lien  or  claim.     (Rule  35   (f).) 

If  the  party  issuing  the  process  insists  upon  the  bailiff 
maintaining  such  seizure,  he  must  deposit  with  the  clerk  a  suffi- 
cient sum  of  money  to  indemnify  the  clerk  and  the  bailiff 
agairst  their  costs  of  an  interpleader.  If  he  neglect  or  refuse 
to  do  this,  the  bailiff  may  in  his  own  discretion  abandon  the 
seizure,  and  the  party  who  issued  the  process  will  be  barred 
unless  the  Judge  shall  otherwise  order.     (Rule  35  (f).) 


ONTARIO,  393 

(3)  When  a  Bailiff  may  Interplead. 

The  applicant  for  relief  by  interpleader  in  the  Division 
Courts  is  the  officer  charged  with  the  execution  of  the  process 
of  the  Court;  section  277  (1) — An  interpleader  summons  Is  Issued 
for  the  protection  of  the  bailiff,  and  he  is  entitled  to  the  pro- 
tection which  it  was  intended  the  statute  should  give  him. 
(OUpJiant  V.  Leslie  (1865),  24  U.  C.  Q.  B.  p.  404.) 

The  subject  matter  must  consist  of  goods  or  chattels,  pro- 
perty or  security,  taken  in  execution  or  attachment  under  the 
process  of  a  Division  Court,  or  the  prpceeds  or  value  thereof. 
Goods  or  chattels  includes  cattle,  sheep,  and  other  animals,  money 
and  money's  worth;  section  277  (1),  Rule  2  (2) — There  must  be  a 
taking  in  execution  by  the  bailiff,  because  there  Is  no  lien  on  a 
debtor's  goods  until  the  bailiff  actually  seizes.  (Watts  v.  Howell 
(1861),  21  U.  C.  Q.  B.  259;  Gulloden  v.  McDoicell  (1859),  17  U.  C. 
Q.  B.  359).  The  bailiff  should  be  In  possession  of  the  subject 
matter  when  he  applies  for  a  summons,  or  have  an  equivalent 
in  security  or  money;  although  where  a  claimant  had  replevied 
the  goods  the  bailiff  was  allowed  to  interplead.  Caron  v.  Graham 
(1859),  18  U.  C.  Q.  B.  315.) 

The  adverse  claim  must  be  made  by  some  person  other  than 
the  debtor  against  whom  the  process  issued;  while  a  landlord 
claiming  for  rent  is  particularly  mentioned  as  a  possible 
claimant,  277  (1).  If  there  be  no  dispute  as  to  the  terms  of  the 
letting,  and  the  landlord  claims  only  such  rent  as  sections  278 
and  279  of  the  Act  allow  him,  there  will  be  no  need  for  the 
bailiff  to  interplead.  The  claim  must  be  something  more  than 
a  mere  passing  one.  Thus,  when  money  was  in  the  hands  of  a 
clerk,  and  a  third  party  notified  him  not  to  pay  it  over  but  took 
no  effectual  steps  to  compel  payment,  it  was  held  that  the 
notice  not  to  pay  gave  the  third  party  no  right,  and  the  clerk 
incurred  no  hazzard,  by  refusing  to  pay  attention  to  it.  (Mc- 
Donald  v.  Reid  (1877),  25  Grant,  139.)  The  claim  need  not  be 
in  writing  nor  in  any  particular  form. 

If  a  Division  Court  bailiff  take  goods  under  an  execution 
against  A,  and  a  sheriff  claim  them  under  an  execution  against 
B,  the  sheriff  cannot  take  them,  but  he  may  give  notice  to  the 
bailiff,  and  the  bailiff  may  then  interplead.  (McMaster  v.  Meakin 
(1877),  7  P.  R.  p.  213.) 

The  time  for  making  the  application  is  either  before  or 
after  an  action  has  been  brought  against  the  officer,  section  277 
(1).  The  section  does  not  authorize  a  bailiff,  when  a  claim  is 
made,  to  sell  the  goods  and  issue  an  Interpleader  for  the  pro- 
ceeds, because  this  would  compel  the  claimant  to  try  his  right 
merely  to  such  proceeds  and  deprive  him  of  his  goods.  {Reid  v. 
MacdonaU  (1876),  26  U.  C.  C.  P.  147);  it  was  held  in  an  earlier 
case  that  the  Interpleader  proceedings  were  not  invalid  as  having 
taken  place  after  the  sale.  (Harmer  v.  Cowan  (1864),  23  U.  C. 
Q.  B.   479.) 

(4)  The  Application  and  Summons. 

The  first  step  after  the  seizure  and  claim,  and  after  the 
creditor  has  ma'de  a  deposit  with  the  clerk  to  cover  costs,  is 
an  application  by  the  bailiff  for  a  summons  to  the  clerk  of  the 
Court   from   which   the   process   issued   or   to   the   clerk   of   the 
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Court  held  for  the  division  in  which  the  seizure  was  made,  at 
the  option  of  the  bailiff,  calling  the  creditor  and  the  claimant,  to 
such  Court.  [Section  277  (1),  and  Rule  35  (d),  (e).]  The  appli- 
cation sets  out  the  execution,  the  seizure,  the  adverse  claim, 
the  value  of  the  property,  and  the  bailiff's  request  that  an 
interpleader  summons  issue  to  the  plaintiff  and  the  claimant. 
(See  Division  Court,  Form  4.) 

If  the  bailiff  has  more  then  one  execution  or  attachment, 
at  the  suit  or  instance  of  different  persons  against  the  same 
property,  it  is  not  necessary  for  him  to  make  a  separate  appli- 
cation on  each  executidn  or  attachment,  but  he  may  use  the 
names  of  such  execution  or  attaching  creditors  collectively  in 
such  application.     (Section  277   (4).) 

The  clerk  next  issues  a  summons  calling  the  execution 
creditor  and  the  adverse  claimant  before  the  Court  out  of 
which  the  process  issued,  or  before  the  Court  holden  for  the 
Division  in  which  the  seizure  under  the  process  was  made. 
[Section  277  (1).]  The  clerk  should  not  issue  an  interpleader 
summons  until  the  bailiff  has  applied  for  it.  Where  a  clerk  did 
so,  and  both  parties  appeared,  and  submitted  to  the  jurisdiction, 
it  was  held  that  the  proceedings  were  not  void:  Regina  v.  Doty 
(1856),  13  U.  C.  Q.  B.  400. 

The  summons  notifies  the  claimant  to  appear  at  the  Court, 
touching  the  claim  made  by  him  to  the  property  in  question, 
which  has  been  taken  in  execution,  and  that  if  he  fail  to  estab- 
lish his  claim  the  property  will  be  sold,  or  the  money  paid, 
according  to  the  exigency  of  the  process.  He  is  also  notified 
that  he  is  required  five  days  after  service  of  the  summons  to 
deliver  or  leave  with  the  clerk,  a  particular  of  the  goods 
claimed,  and  the  grounds  of  his  claim.     (Form  5  to  Rules.) 

The  summons  notifies  the  execution  creditor  to  appear  and 
maintain  his  right  to  have  the  goods  sold  to  satisfy  his  claim. 
Both  parties  are  notified  in  the  summons  that  every  claim  will 
be  adjudicated  upon  at  the  sittings.  An  interpleader  summons 
is  served  on  the  claimant  and  creditor,  or  upon  any  solicitor  or 
agent  who  acts  for  the  claimant  or  creditor,  in  such  time  and 
manner,  as  is  directed  for  service  of  an  ordinary  summons  to 
appear.     (Rules  32  and  35  (d).) 

The  summons  may  issue  with  the  names  of  the  execution  or 
attaching  creditors  as  plaintiffs  [section  277  (4)],  but  on  the 
return  the  claimant  is  made  plaintiff  (Rule  37). 

When  the  application  is  made  in  respect  of  goods  taken  In 
attachment,  the  matter  is  subject  to  the  provisions  of  the  Act 
respecting  absconding  debtors.  Revised  Statutes,  chapter  79, 
(Section  277   (1).) 

(5)  Particulars  to  6e  given  by  Claimant. 

The  claimant  must  within  five  days  after  the  day  of  service 
of  the  summons  upon  him,  deliver  to  the  bailiff,  or  leave  at  the 
office  of  the  clerk  of  the  Court,  a  particular  of  any  goods  or 
chattels,  property  or  security,  alleged  to  be  his,  and  the  ground 
of  his  claim,  set  forth  in  ordinary  and  concise  language.  (Rule 
33  and  Form  6.) 

The  claimant  should  state  that  he  claims  the  goods  and 
chattels  seized,  specifying  them,  and  the  grounds  of  claim,  in 
ordinary    language;    the    particulars    on    which    the   claim   is 
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grounded,  as  how  acquired,  from  whom,  when,  and  the  con- 
sideration paid  or  to  be  paid,  and  that  he  will  maintain  and  prove 
these  matters.  If  any  action  for  the  seizure  has  been  com- 
menced, this  should  be  stated,  and  also  how  the  action  stands. 

When  a  landlord  claims  for  rent  he  must  show  in  his  parti- 
culars the  amount  claimed,  the  period  for  which  it  is  due,  the 
demised  premises,  and  the  terms  of  the  holding.  (Rule  33  and 
Form  9.) 

It  has  been  held  that  great  strictness  should  not  be  exacted 
from  a  claimant  in  respect  of  particulars.  The  test  appears 
to  be,  are  they  calculated  to  mislead  (Ex.  p.  McFee  (1853), 
9  Ex.  261).  In  the  following  cases  the  particulars  have  been 
held  suflBcient: 

A  claim  to  the  goods,  stating  that  they  had  been  assigned 
to  the  claimant  by  deed,  giving  the  date  and  parties,  although 
it  did  not  appear  that  the  deed  was  good  as  against  creditors. 
{Queen  v.  Richards  (1851),  2  L.  M.  &  P.  263;  20  L.  J.  Q.  B.  N. 
S.  350.) 

Where  it  was  alleged  that  the  goods  and  effects  in  and  about 
the  house  and  premises  of  the  defendant,  situate  at  North  Camp, 
seized  under  the  writ  of  execution,  were  the  property  of  the 
claimants,  the  trustees  appointed  by  a  deed  dated,  etc.,  by  which 
the  Judgment  debtor  conveyed  all  his  estate  and  effects  to  the 
claimants  absolutely,  to  be  administered  for  the  benefit  of  all 
the  creditors,  as  if  he  had  been  adjudicated  bankrupt.  (Church- 
warden V.  Coleman  (1866),  L.  R.  2  Q.  B.  18). 

Particulars  alleging  "  that  by  a  certain  indenture,  dated,  etc., 
and  made  between  the  judgment  debtor  of  the  one  part,  and  me 
of  the  other  part,  the  judgment  debtor  granted  and  assigned 
unto  me,  all  the  household  goods,  furniture,  personal  estate,  and 
effects,  etc.,  about  his  houses,  brewery  and  premises,"  and  claim- 
ing all  such  goods  as  aforesaid  mentioned,  which  had  been 
seized  under  the  writ.  (Queen  v.  Stapylton  (1851),  20  L.  J.  Q.  B. 
N.  S.  350.) 

The  following  particulars  have  been  held  insufficient:  A 
notice  by  a  claimant,  "  that  the  goods  are  and  were  my  own 
property,  and  not  the  property  of  the  debtor "  (Ex:  p.  Tanner 
(1850),  19  L.  J.  Q.  B.  318.)  Particulars  describing  the  property  as 
the  goods  and  money  seized  by  virtue  of  the  warrant,  and  the 
ground  of  claim  that  the  goods  were  the  property  of  the  claimant, 
and  were  at  the  time  of  seizure  in  his  possession,  held  insuffi- 
cient, although  upon  appeal  the  Court  was  equally  divided 
(RicJiardson  v.  Wright  (1875),  L.  R.  10  Ex.  367). 

When  the  claimant  claims  damages  from  the  creditor,  or 
from  the  bailiff,  for,  or  in  respect  of  the  seizure  of  the  property, 
he  must,  in  the  particulars  of  his  claim  to  the  goods,  state  the 
amount  he  claims  for  damages  and  the  grounds  upon  which  he 
claims  such  damages.     (Rule  35  (a),  Form  7.) 

(6)  Particulars  to  lie  Delivered  iy  Creditor. 

Where  a  creditor  claims  damages  against  a  bailiff  arising 
out  of  the  execution  of  any  process,  he  must  five  clear  days 
before  the  day  upon  which  the  interpleader  is  to  be  tried, 
deliver  to  the  bailiff  a  notice  of  such  claim,  stating  the  amount 
and  the  grounds  for  the  claim.     (Rule  35  (6),  Form  8.) 
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(7)  Subject  Matter  pending  Interpleader. 

When  the  adverse  claim  is  made  the  bailiff  has  either  got 
the  goods  he  seized,  or  their  proceeds  if  he  has  sold  them.  If 
he  has  the  money  he  should  pay  it  into  Court,  where  it  Is 
retained  by  the  clerk  until  the  claim  has  been  adjudicated  upon 
(Rule  33). 

If  the  claimant  desire  possession  of  the  property  seized, 
the  bailiff  must  re-deliver  it  to  him,  upon  his  depositing  With 
the  bailiff  the  value  of  the  property,  or  the  amount  of  the 
execution,  whichever  is  least.  If  there  be  any  disagreement  as 
to  the  value  of  the  property,  the  matter  will  be  decided  by 
the  clerk  or  the  judge.  The  deposit  is  then  paid  by  the  bailiff 
into  Court,  to  abide  the  decision  of  the  Judge  upon  the  claim. 
(Rule  35    (9).) 

If  the  goods  be  of  a  perishable  nature,  or  if  they  are  cattle 
and  require  food  and  keep,  or  if  for  any  other  just  and  sufficient 
cause  it  may  appear  proper  to  sell  at  once,  thfe  Judge  may  upon 
the  application  of  any  party  make  such  order  as  he  may  think 
reasonable  for  the  sale  by  the  bailiff  or  by  any  person  named  in 
the  order   (Rule  36). 

If  the  claimant  wish  to  prevent  a  sale  he  may  deposit 
with  the  bailiff  the  value  of  the  property,  to  be  fixed  bv 
appraisement  in  case  of  dispute;  or  the  sum  which  the  bailiff 
shall  be  allowed  to  charge  as  costs  for  keeping  possession  until 
a  decision  can  be  obtained.  In  default  of  the  claimant  so  doing 
the  bailiff  sells  the  goods,  as  if  no  such  claim  had  been  made, 
and  pays  into  Court  the  proceeds  to  abide  the  final  decision  of 
the  matter.  (Rule  37,  and  see  Cramer  v.  Matthews  (1881),  7  Q. 
B.  D.  425).  If  the  claimant  do  not  prevent  a  sale  by  paying  in 
the  value  of  the  goods  and  the  bailiff  sells,  the  claimant  succeed- 
ing cannot  recover  the  value  of  the  goods,  but  only  the  proceeds 
of  sale:   Holmes  v.  Dvnstall  (1868),  2  South  Australia,  28. 

The  bailiff  must  not  retire  from  possession,  because  an  inter- 
pleader summons  has  been  Issued  (Ex  p.  Summers  (1854),  18  Jur. 
522).  It  was  formerly  held,  that  if  the  bailiff  sold  after  a  claim 
had  been  made,  and  before  the  claim  had  been  adjudicated  upon, 
he  could  not  give  the  purchaser  a  good  title,  and  if  the  claimant 
succeeded,  he  could  replevy  his  goods  from  the  bailiff's  pur- 
chaser (Rcid  V.  Macdonald  (1876),  26  U.  C.  C.  P.  147). 

(8)  Damages  claimed  may  6e  paid  into  Court. 
Where  a  claim  for  damages  is  made  against  a  bailiff  and 
creditor,  or  against  either  of  them,  they,  or  either  of  them, 
may  pay  into  Court  money  in  full  satisfaction  of  such  claim 
for  damages,  and  such  payment  into  Court  shall  be  made  •  in 
the  same  manner  and  have  the  same  effect,  as  if  the  proceed- 
ing were  an  action  in  which  the  claimant  was  plaintiff  and  the 
bailiff  and  creditor  defendants.   (Rule  35  (r).) 

(9)  Proceeding  to  Trial. 
The  interpleader  matter  is  tried  by  the  Judge  in  a  summary 
way,  without  formal  pleadings  or  joinder  of  issue,  on  the 
day  named  in  the  summons.  The  Judge  may  in  his  discretion 
change  the  place  of  trial  from  the  Court  where  the  process 
issued,  to  the  Court  of  the  division  in  which  the  seizure  took 
place,  or  vice  versa.     (Rule  35   (e).) 
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In  all  interpleader  Issues,  where  the  money  claimed,  or  the 
value  of  the  goods  claimed,  or  the  proceeds  thereof,  exceeds 
$100;  or  when  the  damages  claimed  by  either  party  against  the 
other,  or  against  the  bailiff,  exceeds  the  sum  of  $60,  the  clerk 
puts  the  matter  at  the  foot  of  the  trial  list,  with  ordinary  actions 
for  over  $100,  and  the  other  business  of  the  Court  is  disposed  of 
first,  unless  the  Judge  for  special  reason  otherwise  ordei. 
(Sections  121,  154  (2),  161  (2),  Rule  155   (6). 

Either  party  to  an  interpleader  issue  in  a  Division  Court 
may  require  a  jury  to  be  summoned  to  try  the  issue.  In  such 
ease  he  must  within  five  days  after  the  service  of  the  summons 
on  him  give  to  the  clerk,  or  leave  at  his  office,  notice  in  writing 
requiring  a  jury,  and  shall  at  the  same  time  pay  to  the  clerk 
the  proper  fees  for  the  expenses  of  the  Jury,  and  "chereupon  a 
jury  is  summoned  according  to  the  provisions  of  the  Act  (section 
161  (1).  This  section  does  not  give  the  bailiff  a  right  to  a  jury 
if  daniages  are  claimed  against  him,  although  he  may  possibly 
have  that  right  under  section  160,  which  provides  that  either 
pr.rty  may  require  a  jury  in  all  cases  when  the  amount  sought 
to  be  recovered  exceeds  $30. 

Where  the  money  claimed,  or  the  value  of  the  goods  and 
chattels  claimed,  or  the  proceeds  thereof,  exceeds  $100;  or 
where  the  damages  claimed  by  either  party  against  the  other, 
or  against  the  bailiff,  exceeds  the  sum  of  $60,  the  Judge  must, 
when  no  agreement  not  to  appeal  has  been  signed  and  filed, 
take  down  the  evidence  in  writing,  and  leave  the  same  with 
the  clerk  of  the  Court,  sections  122,  154  (2),  161  (2).  This  provi- 
sion was  enacted  in  1884  (47  Vict.  c.  10,  s.  10),, before  that  date 
it  had  been  held,  that  it  was  not  necessary  to  take  down  the 
evidence  in  writing,  upon  the  trial  of  an  interpleader  issue. 
iBank  of  Montreal  v.  Statten  (1881),  1  C.  L.  T.  66.) 

If  the  goods  or  chattels,  property  or  security,  are  seized  or 
attached,  while  in  the  possession  of  the  claimant,  the  case  pro- 
ceeds as  if  the  execution  or  attaching  creditor  were  the  plaintiff, 
and  the  claimant  were  the  defendant.  In  all  other  cases  it  pro- 
ceeds as  if  the  claimant  were  the  plaintiff,  and  the  execution  or 
attaching  creditor  the  defendant  [Rule  32  (a)].  It  should  be 
noticed  that  section  277  (4)  provides  that  the  summons  may 
issue  in  the  name  of  the  creditor  as  plaintiff. 

The  Judge  adjudicates  upon  the  claim  and  makes  such  order 
between  the  parties  as  to  him  seems  fit  [Section  277  (3)].  It  is 
not  sufficient  for  the  Judge  to  say  between  an  execution  creditor 
and  a  claimant,  that  the  goods  are  included  in  a  settlement, 
leaving  undecided  whether  the  deed  is  valid  or  not.  It  is  his 
duty  to  pronounce  a  decision  which  will  adjust  the  claim  and 
protect  the  bailiff,  he  must  decide  one  way  or  the  other.  If  he 
fail  to  do  so  a  mandamus  will  be  granted  by  a  Superior  Court 
to  compel  him  to  complete  the  adjudication.  (.Ex  p.  Waldron 
(1870),  9  N.  S.  Wales  S.  C.  R.  329.) 

If  the  claimant  fail  to  deliver  particulars  as  required,  the 
Judge  may,  upon  such"  terms  as  he  shall  direct,  allow  him  to 
deliver  the  same  (Rule  34).  It  would  seem,  that  if  the  parti- 
culars delivered  are  not  sufficient,  the  Judge  may  refuse  to 
hear  evidence  in  support  of  the  claim,  and  give  judgment  for 
the  execution  creditor  with  costs.  (Ex  p.  Tanner  (1850),  19  L.  J. 
Q.  B.  318;  Bicltardson  v.  Wright  (1875),  L.  R.  10  Ex.  367). 
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Where  a  Judge  refused  to  adjudicate  upon  the  claim  filed  on 
the  ground  that  the  particulars  did  not  distinguish  the  portion 
of  the  goods  seized,  to  which  the  claimant  alleged  he  was 
entitled,  it  was  held  that  he  should  have  determined  to  What 
part  the  claimant  was  entitled.  (Queen  v.  Stapylton  (1851),  15 
Jur.  1177;   21  L.  J.  Q.  B.  8.) 

The  Judge's  decision  with  respect  to  the  sufficiency  of  parti- 
culars is  not  conclusive  [Ex  parte  McFee  ri8B3),  9  Ex.  261].  A 
Superior  Court  will  intervene,  when  the  Judge  Improperly  holds 
the  particulars  insufficient  (WMteltead  v.  Procter  (1855),  3  H.  & 
N.  532;  Churchwarden  v.  Coleman  (1866),  L.  R.  2  Q.  B.  18),  and 
will  remit  the  matter  to  the  Division  Court  for  re-hearing. 

The  Judge  of  a  Division  Court  may,  notwithstanding  section 
71,  entertain  an  interpleader  application,  to  try  the  question  of 
property  in  goods,  even  though  the  enquiry  may  involve  the 
title  to  land.  The  Judge  himself  must  decide  such  application 
without  the  aid  of  a  jury.  (Miinsie  v.  McKinley  (1864),  15  U.  C. 
C.  P.  50.) 

On  an  interpleader  in  the  Division  Court,  the  jurisdiction  of 
the  Judge  is  not  confined  to  the  question  of  legal  property.  The 
words  of  the  statute  "  to  adjudicate  upon  the  claim  and  make 
such  order  between  the  parties  in  respect  thereof  as  to  him 
seems  fit,"  are  large  enough  to  embrace  equitable  claims,  and 
convenience  is  strongly  in  favour  of  the  jurisdiction.  (.Mcintosh 
V.  Mcintosh  (1871),  18  Grant,  58.) 

The  Judge  in  adjudicating  between  the  execution  creditor 
and  the  adverse  claimant,  also  adjudicates  between  these  parties, 
or  either  of  them,  and  the  officer  or  bailiff,  in  respect  of  any 
claim  to  damage,  arising  or  capable  of  arising  out  of  the  execu- 
tion of  the  process,  and  may  make  such  order  in  respect  thereof 
as  to  him  shall  seem  fit  (section  277  (3);  thus,  a  claimant  may 
be  awarded  damages  for  the  trespasses  committed  in  seizing  his 
goods,  in  addition  to  his  claim  to  the  goods  themselves. 
(Death  v.  Harrison  (1870),  L.  R.  6  Ex.  15;  Mercer  v.  Stanburi/ 
(1856),  25  L.  J.  Ex.  316;  TinJcler  v.  Eilder  (1849),  4  Ex.  187.) 

The  Division  Court  Judge  has  power  to  adjudicate  upon, 
and  to  award  damages,  even  though  the  amount  of  damages 
claimed,  found,  or  awarded,  should  be  beyond  the  jurisdiction  of 
a  Division  Court,  section  277  (5).  The  Court  has  power  to 
adjudicate  upon  all  claims  of  whatever  amount,  arising  in  the 
manner  described  in  this  section.  (Smith  v.  Benskin  (1893),  94 
L.  T.  Journal,  285]. 

The  claimant  should  seek  all  the  relief  he  thinks  himself- 
entitled  to  upon  the  Division  Court  interpleader  whether  to 
the  goods  themselves,  or  for  damages  or  for  both.  (Death  v 
Harrison  (1870),  L.  R.  6  Ex.  15.) 

The  fact  that  the  execution  creditor  does  not  direct  the  bailiff 
to  give  up  the  goods  to  the  claimant,  but  appears  and  contests 
his    title,   is   no    evidence    of   a  ratification    bv  the    execution 
creditor  of  the  bailiff's  detention.     (Tappln  v.  Buckerfleld  (1883) 
1  C.    &   E.    157.) 

When  damages  are  claimed  in  any  interpleader  proceeding 
the  parties  and  the  bailiff  have  the  same  right  of  defence  and 
counterclaim,  as  would  exist,  had  an  action  within  the  jurisdic- 
tion   of    the    Division    Court    been    brought,    to   recover   such 
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damages  with  the  claimant  plaintiff,  and  the  bailiff  and  creditor 
defendants.     (Section  277   (6),  Rule  35  (c).) 

By  consent  of  all  parties,  or  without  such  consent  if  the  Judge 
so  direct,  an  interpleader  claim  may  be  tried,  although  the 
Division  Court  Rules  may  not  have  been  complied  with.  (Rule  33.) 

The  usual  interpleader  order  reads  "  adjudged  that  the  goods 
mentioned  in  the  interpleader  summons,  are  (or  are  not)  the 
property  of  the  claimant,  ordered  that  the  costs  of  the  pro- 
ceedings be  paid  by."     (Rule  125,  Forms  10  to  16.) 

An  order  made  upon  the  return  of  an  interpleader  summons 
is  enforced  in  like  manner  as  an  order  made  in  an  action  brought 
in  the  Division  Court.     (Section  277  (3),  Form  17.) 

(10.)  Costs. 

In  interpleader  proceedings  in  the  Division  Court  the  parties 
have  the  same  right  to  and  liability  for  costs  as  exist  "  had  an 
action  been  brought  [section  277  (6)];  but  before  the  bailiff  is 
obliged  to  maintain  his  seizure,  to  enable  a  creditor  to  contest 
a  claim  in  interpleader,  the  creditor  must  deposit  with  the  clerk 
a  sufficient  sum  of  money  to  indemnify  the  clerk  and  the  bailiff 
against  their  costs  of  an  interpleader.       (Rule  35   (/").) 

The  Judge  in  adjudicating  upon  the  adverse  claim,  makes 
such  order  between  the  parties  as  to  the  costs  of  the  proceedings 
as  he  sees  fit  (section  277(3)  );  and  in  adjudicating  upon  any 
claim  to  damages  between  the  parties,  or  between  them  and  the 
bailiff  or  ofBcer,  makes  such  order  as  to  costs  between  these 
parties  as  he  shall  see  fit.     (Section  277  (3).) 

When  the  claimant  fails  the  costs  of  the  bailiff  are  allowed 
to  him  out  of  the  amount  levied,  unless  the  Judge  otherwise 
orders.     (Rule  35.) 

If  the  money  in  dispute,  or  the  value  of  the  subject  matter 
claimed,  exceeds  |100;  or  where  the  damages  claimed  by  or 
awarded  to  either  party  against  the  other,  or  against  the  bailiff, 
exceeds  the  sum  of  $ti0,  and  a  counsel,  solicitor,  or  agent  has. 
been  employed  by  the  successful  party,  the  Judge  may  in  his 
discretion  direct  a  fee  of  $5,  to  be  increased  according  to  the 
difficulty  and  importance  of  the  case  to  a  sum  not  exceeding  $10, 
to  be  taxed  to  the  successful  party,  and  the  same  when  so 
allowed  is  taxed  by  the  clerk  and  added  to  the  other  costs. 
(Sections  154  (2),  161  (2),  and  214;  Rule  290  (6)  and  (c).)  But 
the  agent  must  be  a  barrister  or  solicitor.     (Rule  288.) 

Where  an  issue  was  decided  against  the  claimant,  who  was 
ordered  to  pay  the  costs  of  the  interpleader  proceedings,  the 
bailiff  paid  the  amount  of  the  levy  into  Court,  deducting  the 
fees  and  expenses  of  the  levy,  but  not  the  costs  of  the  inter- 
pleader, and  the  balance  was  paid  to  the  execution  creditor. 
It  was  held  that  the  bailiff  could  not  maintain  an  action  against 
the  execution  creditor  for  the  interpleader  costs.  (Bloor  v. 
Huston  (1854),  15  C.  B.  266.) 

Where  the  claimant  in  a  Division  Court  interpleader  has 
brought  an  action  in  the  High  Court,  or  in  a  local  or  inferior 
Court  in  respect  of  his  claim,  such  Court  may,  on  proof  of  the 
issue  of  the  interpleader  summons,  and  that  the  property  has 
been  taken  in  execution,  or  upon  attachment,  order  the  claimant 
to  pay  the  costs  of  all  proceedings  in  the  action  after  the  issue 
of  the  summons  out  of  the  Division  Court  (section  277  (2).    The 
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clalmanti  may  be  liable  for  the  costs  of  the  action  from  the  time 
the  clerk  issues  the  summons,  although  he  may  not  have  notice 
of  the  interpleader  proceedings,  until  the  summons  is  served 
upon  him.  It  is  to  be  remarked  that  the  costs  of  such,  an 
action,  incurred  before  the  issue  of  the  summons,  are  not  pro- 
vided for.  If  the  claimant  succeeds  in  the  interpleader  pro- 
ceedings in  the  Division  Court,  it  would  seem  proper,  that  he 
might  then  move  in  the  action  for  such  prior  costs;  and  if  he 
fails  the  opposite  party  migni  appiy  m  ihe  same  way  for  costs 
against  him. 

The  fees  payable  to  the  clerk  for  his  own  and  the  bailiff's 
costs  are  regulated  by  the  value  of  the  goods.     (See  Tariff  items.) 

(11)  Xcw  Trials. 

An  interpleader  order  is  final  and  conclusive  between  the 
parties,  and  as  between  them  and  the  officer  or  bailiff,  except, 
that  upon  the  application  of  either  the  attaching  or  execution 
creditor,  or  the  claimant,  or  the  officer  or  bailiff,  within 
fourteen  days  after  the  trial,  the  Judge  may  grant  a  new  trial, 
upon  good  grounds  shown,  as  in  other  cases  under  the  Act,  upon 
such  terms  as  he  thinks  reasonable  and  may  in  the  meantime 
stay  proceedings.     (Section  277   (3).) 

This  provision  was  enacted  in  1869  (32  Vict.  c.  23).  Before 
that  date,  the  decision  of  the  Judge  was  final,  and  there  was  no 
power  to  grant  a  new  trial.  (Regina  v.  Doty  (1856),  13  U.  C.  Q.  B. 
400;   Keane  v.  Stedman  (1861),  10  U.  C.  C.  P.  435.) 

The  application  for  a  new  trial  is  too  late,  unless  it  is  made 
within  the  first  fourteen  days  after  the  trial.  (Re  Foley  v. 
Moran  (1886),  11  Ont.  Pr.  316;  Bland  v.  Rivers  (1890),  19  Ont  407. 

The  evidence,  if  taken  down  by  the  Judge  and  filed  with  the 
clerk,  in  the  event  of  an  application  for  a  new  trial,  is  forwarded 
to  the  Judge  by  the  clerk,  for  the  purposes  of  such  application 
(sections  121,  161  (2),  Rule  172).  The  right  to  appeal  is  not  lost 
because  the  Judge  omits  in  an  appealable  case  to  take  down  the 
evidence  at  the  trial  in  writing.  (Sullican  v.  Francis  (1890),  18 
Ont  App.  121.  It  was  also  remarked  by  Osier,  J.,  in  this  case,  p. 
122,  that  it  is  by  no  means  clear  that  section  121  is  extended  to 
interpleader. 

(12)  Appeals. 

An  appeal  lies  to  a  Divisional  Court  of  the  High  Court  of 
Justice  from  the  decision  of  a  Division  Court  Judge  upon  an 
application  for  a  new  trial  in  interpleader,  where  the  money 
claimed,  or  the  value  of  the  goods  and  chattels  claimed,  or  of 
the  proceeds  thereof,  exceeds  $100,  or  when  the  damages  claimed 
by  or  awarded  to  either  party,  against  the  other,  or  against  the 
bailiff  exceeds  .$60.     (Section  154   (2).) 

Where  the  landlord  appears  upon  the  hearing  of  an  inter- 
pleader summons,  he,  as  well  as  the  execution  creditor  and  the 
claimant,  has  a  right  of  appeal.  (Wileoxon  v.  Searby  (1860),  29 
L.  J.  Ex.  154.) 

The  right  of  appeal  from  the  Division  Court  in  interpleader, 
was  first  given  in  1884  (47  Vict.  c.  10,  s.  9),  before  that  there  was 
no  appeal.  (Re  Turner  v.  Tlie  Imperial  Bank  (1881),  9  Ont.  Pr. 
19.)     There  is  no  appeal,  not  even  by  leave  of  the  Judge,  where 
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neither  the  money  claimed,  nor  the  value  of  the  goods  and 
chattels  claimed  or  the  proceeds  thereof  exceeds  ?100.  (GolUs  v. 
Lems  (1887),  20  Q.  B.  D.  202.) 

An  appeal  lies  when  the  value  of  the  goods  seized  exceeds 
$100,  although  the  claim  in  the  original  plaint  is  less  than  $100 
(Tallance  v.  Naish  (1858),  27  L.  J.  Ex.  142);  and  where  a  claimant 
paid  $60  into  Court,  as  the  appraised  value  of  the  goods,  and 
afterwards  appealed,  alleging  that  the  goods  were  greater  in 
value  than  $100,  the  appeal  was  dismissed,  on  the  ground  that 
it  could  only  relate  to  the  sum  in  Court.  (White  v.  Milne  W.  N. 
(1887),  256.    See  also  Lumi  v.  Teal  (18^9),  22  Q.  B.  D.  675.) 

Where  judgment  was  given  for  the  execution  creditor  with 
costs,  and  the  claimant  having  succeeded  on  appeal  in  getting 
a  new  trial  directed,  it  was  held  that  the  whole  judgment,  in- 
cluding that  part  of  it  which  related  to  costs,  was  thereby 
reversed.     (Gage  v.  Collins  (1867),  L.  R.  2  C.  P.  381.) 

Upon  an  appeal  the  bailiff  has  no  right  to  appear  to  protect  , 
his   costs,   unless  his  conduct  is  the  subject  matter  of  appeal, 
or    unless    the    mode  of    relief    by  interpleader  is  in  dispute. 
(Kilpatrick  v.  Gilliam  (1890),  15  Vict.  Law  R.  673.) 

An  interpleader  issue  in  a  Division  Court  is  not  within 
section  82  of  the  Act,  and  so  is  not  removable  by  certiorari  into 
the  High  Court.  (Russell  v.  Williams  (1862),  8  U.  C.  L.  J.  0.  S. 
277;  Ex  p.  Summers  (1854),  18  Jur.  522.) 

No  appeal  lies  if,  before  the  Court  opens,  or  if  without  the 
intervention  of  the  Judge,  before  the  commencement  of  the 
trial,  there  shall  be  filed  with  the  clerk,  in  any  case,  an  agree- 
ment in  writing  not  to  appeal,  signed  by  both  parties  or  their 
solicitors  or  agents,  and  the  Judge  shall  note  in  his  minutes, 
whether  such  agreement  was  so  filed  or  not,  and  the  minutes 
shall  be  conclusive  evidence  upon  that  point.  (Sections  122, 
161  (2).) 

On  an  issue  between  a  chattel  mortgagee  and  an  execution 
creditor,  the  debtor  and  the  claimant  were  the  only  witnesses, 
and  although  they  both  swore  to  the  bona  fides  of  the  claim,  the 
Court  of  Appeal  refused  to  set  aside  a  verdict  for  the  execution 
creditor.     (Boss  v.  Haenel  (1897),  23  TJ.  C.  L.  J.  412.) 

When  an  issue  has  been  sent  from  the  High  Court  for  trial 
in  a  Division  Court,  and  an  order  is  made  without  jurisdiction 
affecting  the  sheriff,  he  cannot  appeal,  but  should  apply  for  a 
prohibition.     (Temple  v.  Temple  (1894),  10  R.  269.) 

(13)  Actions  Stayed. 

Upon  the  clerk  issuing  the  interpleader  summons  in  the 
Division  Court,  any  action  which  has  been  brought  in  the 
High  Court,  or  in  a  local  or  inferior  Court  in  respect  of  the 
claim,  is  thereupon  stayed.     (Section  277  (1).) 

The  application  to  stay  proceedings  must  be  made  to  the 
Court,  or  a  Judge  of  the  Court,  in  which  such  action  is  pend- 
ing. (Washington  v.  Welti)  (1858),  16  U.  C.  Q.  B.  232.)  The 
defendant  must  prove  the  issue  of  the  summons,  and  that  the 
goods  and  chattels,  or  property  or  security,  were  taken  in 
execution  or  upon  attachment.     (Section  277  (2).) 

It  is  to  be  observed,  that  when  the  section  provides,  that 
the  action  shall  be  stayed,  the  words  used  can  only  mean  that 
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the  action  is  for  the  time  delayed.  The  matter  in  dispute  in 
the  action  is  not  thus  finally  disposed  of.  However,  by  virtue 
of  the  full  jurisdiction  given  the  Division  Court  Judge  by  section 
277  (3),  he  has  power  to  adjudicate  upon  any  damage  or  claim 
arising  or  capable  of  arising  out  of  the  execution  of  the  process; 
and  as  will  presently  appear,  if  any  party  neglects  to  raise,  or 
to  have  such  damage  or  claim  disposed  of  in  the  interpleader 
proceedings  in  the  Division  Court,  it  cannot  afterwards  be 
raised  in  an  action  in  any  other  Court. 

An  action  brought  by  the  claimant  against  the  bailifl,  or 
other  officer  of  the  Court,  will  be  stayed,  even  though  the  goods 
were  sold  before  the  interpleader  proceedings  were  commenced; 
but  an  action  against  the  purchaser  of  the  goods  from  the  bailifif 
will  not  be  stayed.     {HiUs  v.  Renny  (1880),  L.  R.  5  Ex.  D.  313.) 

Where  a  claimant  replevied  the  goods  which  had  been  seized 
by  the  bailiff,  upon  the  latter  interpleading,  it  was  held  that  the 
proceedings  in  the  replevin  action  must  be  stayed.  (Garon  v. 
Granam   (1859),  18  U.   C.   Q.   B.  315.) 

Before  March  30th,  1885,  the  Division  Court  Judge  could 
adjudicate  upon  the  claim  only.  After  that  date,  his  powers 
were  extended,  so  that  he  was  bound  to  adjudicate  between  the 
execution  creditor  and  the  claiimant,  or  either  of  them  and  the 
bailiff,  in  respect  of  any  damage  or  claim  arising  or  capable  of 
arising  out  of  the  execution  of  the  process  by  the  bailiff  (section 
277  (3).  It  has  been  held  under  this  provision,  that  upon  an 
interpleader  proceeding  in  respect  of  a  claim  to  goods  taken 
in  execution,  any  claims  between  the  parties  themselves  for 
damages  arising  out  of  the  execution  of  the  process  must  also 
be  brought  before  and  be  adjudicated  upon  by  the  Judge  who 
hears  the  summons.  Whether  such  claims  are  thus  brought 
forvi'ard  or  not,  the  adjudication  upon  the  summons  is  final 
and  conclusive  between  the  parties,  and  no  action  can  after- 
wards be  maintained  in  respect  of  them.  {Fox  v.  Suminaton 
(1886),  13  Ont.  App.  296;  Death  v.  Barrison  (1870),  L.  R.  6  Ex.  15.) 

Before  1885  it  was  held,  that  the  Courts  had  no  power  to 
stay  proceedings  in  an  action  brought  after  the  adjudication  by 
the  Judge  in  the  Division  Court.  {ScTiamelwrn  v.  Traske  (1870), 
30  TJ.  C.  Q.  B.  543.)  A  successful  claimant  might  afterwards  sue 
the  execution  creditor,  for  damages  for  trespass  in  the  seizure 
of  the  goods  (Jones  v.  TViViams  (1859),  4  H.  &  N.  706),  and  might 
also  sue  the  bailifie  (Fnrrow  v.  Tohin  (1881).  10  Ont.  App.  69; 
Foster  V.  Pritcliard  (1857),  2  H.  &  N.  151).  If  the  claimant  were 
unsuccessful  he  was  not  allowed  to  sue  the  bailiff  for  trespass 
in  seizing  the  goods.  (Jessop  v.  Crnirleti  (1850),  15  Q.  B.  212; 
Finlmison  v.  Howard  (1853),  1  Ont.  Pr.  224.) 

If  an  action  be  brought  after  the  interpleader  summons  has 
been  issued,  and  heard,  the  adjudication  by  the  Division  Court 
Judge  may  properly  be  pleaded  as  a  defence  {Fox  v.  Symington 
(1886),  13  Ont.  App.  296);  and  the  regularity  of  the  proceedings 
on  the  interpleader  summons  cannot  be  enquired  into  {Fiiilay- 
son-  V.  Howard  (1853) ,  1  Ont.  Pr.  224) ;  and  where  the  minute 
made  by  a  Division  Court  Judge  was  informal,  in  adjudging  that 
the  goods  were  "  the  property  of  the  execution  creditor,"  in- 
stead of  saying  that  they  were  not  the  property  of  the 
claimant,  it  was  held  in  substance  a  dismissal  of  the  claimants 
claim,  and  a  protection  to  the  bailiff.  {Oliphant  v.  Leslie  (1865), 
24  U.  C.  Q.  B.  398.) 
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Where  a  claimant  did  not  appear  and  was  barred,  and  the 
goods  having  got  Into  the  possession  of  the  claimant,  the  bailiff 
brought  an  action  to  recover  them,  it  was  held  that  the  minute 
made  by  the  Division  Court  Judge  barring  the  claimant  with 
costs  was  equivalent  to  stating  that  the  claim  had  been  dis- 
missed, and  was  final  and  conclusive  upon  the  defendant,  and 
he  could  not  be  heard  to  say  that  the  bailiff  had  not  seized  the 
goods.     (.Hunter  v.  Yanstone  (1882),  7  Ont.  App.  750.) 

The  wrongful  Act  of  a  bailiff  in  seizing  by  mistake  the  goods 
of  a  stranger,  is  not  misconduct  or  neglect  of  duty  for  which 
his  sureties  are  liable.  McArthur  v.  Cool  (1860),  19  U.  C.  Q.  B. 
476.) 

Oregon. — The  Courts  follow  the  general  equitable  rules 
applicable  to  interpleader:  Pope  v.  Ames  (1890),  25  Pac.  Rep.  393; 
Fahie  v.  Lindsay  (1880),  8  Greg.  474.  Section  40,  under  Title  I., 
of  the  Code  of  Civil  Procedure  of  1885  is  as  follows: 

In  any  action  for  the  recovery  of  specific  personal  property, 
if  a  third  person  demand  of  the  defendant  the  same  property,  the 
Court  in  Its  discretion,  on  motion  of  the  defendant,  and  notice 
to  such  person,  and  the  adverse  party,  may,  before  answer,  make 
an  order  discharging  the  defendant  from  liability  to  either 
party,  and  substitute  such  person  in  his  place  as  defendant.  Such 
order  shall  not  be  made  but  on  the  condition  that  the  defendant 
deliver  the  property  or  its  value  to  such  person  as  the  Court  may 
direct,  nor  unless  it  appears  from  the  aflidavit  of  the  defendant, 
filed  "With  the  clerk  by  the  day  he  is  otherwise  required  to 
answer,  that  such  person  makes  such  demand  without  collusion 
with  the  defendant.  The  alfidavit  of  such  third  person  as  to 
whether  he  makes  such  demand  of  the  defendant  may  be  read 
on  the  hearing  of  the  motion. 

Pennsylvania. — With  respect  to  Interpleader  In  this  State, 
a  learned  Judge  in  1833,  after  reciting  the  principles  of  inter- 
pleader as  followed  in  the  Court  of  Chancery  in  England,  said 
inter  alia:  We  have  no  Court  of  Chancery,  but  the  practice  of 
permitting  a  party  to  Interplead  has  long  been  well  known: 
Goates  v.  Roberts  (1833),  4  Raw.  100,  and  see  also  Wallace  v. 
GUngen  (1848),  9  Pa.  St.  p.  51;  BrownfleU  v.  Ganon  (1855),  25  Pa. 
St.  301;  Russell  v.  Church  (1870),  65  Pa.  St.  9;  Philadelphia  V. 
Clarice  (1881),  15  Phil.  289. 

In  1836  the  Legislature  adopted  that  part  of  the  English 
Statute  of  1831  which  allowed  relief  to  defendants,  and  In  the 
same  year  the  principles  and  practice  by  bills  of  Interpleader  were 
confirmed.  In  1848  a  provision  for  sheriffs,  following  the  Eng- 
lish Act,  was  enacted,  which,  with  subsequent  amendments,  was 
codified  in  the  laws  of  1897. 

PuUic  Law  77  of  11th  of  March,  i836.— Section  4.  The  defend- 
ant in  any  action  which  shall  be  brought  in  the  said  Court  for  the 
recovery  of  money,  or  of  any  goods  chattels  or  the  value  thereof 
in  damages,  which  shall  have  come  lawfully  to  his  hands  or 
possession,  may  at  any  time  after  the  declaration  filed,  and 
before  plea  pleaded,  by  a  suggestion  to  be  filed  of  record,  dis- 
claim all  interest  in  the  subject  matter  of  such  action  and  offer 
to  bring  the  same  into  Court,  or  to  pay  or  dispose  thereof  as 
the  Court  shall  order,  and  if  he  shall  also  allege  under  oath  or 
affirmation  that  the  right  thereto  is  claimed  by  or  supposed  to 
belong  to  some  person  not  a  party  to  the  action  (naming  him  or 
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them),  who  has  sued  or  is  expected  to  sue  for  the  same,  or  shall 
show  some  probable  matter  to  the  Court  to  believe  that  such 
suggestion  is  true,  the  said  party  (Court)  may  thereupon  order 
the  plaintiff  to  interplead  with  such  third  person,  and  make  such 
rules  and  orders  in  the  cause  and  issue  such  process  for  the 
purpose  of  making  such  third  person  party  to  the  action,  and 
for  carrying  such  proceedings  to  interplead  into  full  and  complete 
effect,  and  may  render  such  judgment  or  judgments  thereon  as 
shall  be  agreeable  to  the  rules  and  practices  of  the  law  in  like 
cases. 

Section  5.  If  the  process  issued  upon  an  order  to  interplead, 
as  aforesaid,  shall  not  be  actually  served,  or  personal  notice 
thereof  shall  not  be  given  to  such  third  person,  the  said  Court 
shall  have  power  upon  giving  judgment  for  the  plaintiff,  to 
require  him  to  enter  into  a  recognizance,  and  if  they  shall  think 
it  necessary,  with  suflacient  surety,  to  interplead  with  such  third 
person,  if  afterwards,  and  before  the  expiration  of  the  time 
which  would  be  allowed  to  him  to  prosecute  his  claim  against 
the  defendant,  such  third  person  should  appear  in  the  said  Court, 
and  claim  such  money,  or  such  goods  or  chattels  or  the  value 
thereof. 

Extended  to  Berks  and  Schuylkill  counties  by  Act  27,  March, 
1848,  P.  L.  265.  See  Eoffman  v.  McBride  (1836),  2  Miles  Pa.  24, 
as  to  practice  under.  Remedy  will  lie  in  an  action  of  trover, 
Tiernan  v.  Steille   1  T.  &  H.  Pr.  433. 

Public  Law  789  of  16th  June,  i836.— Section  13.  The  Court  of 
Common  Pleas  for  the  said  City  and  County  (of  Philadelphia)  shall 
besides  the  powers  and  jurisdiction  aforesaid,  have  the  power 
and  jurisdiction  of  Courts  of  Chancery  so  far  as  relates  to  the 
determination  of  rights  to  property  or  money  claimed  by  two  or 
more  persons,  in  the  hands  or  possession  of  a  person  claiming  no 
right   of  property  therein. 

Public  Law  80  of  26th  May,  1897.— Aa  Act  relating  to  proceed- 
ings when  goods  or  chattels  have  been  levied  upon  or  seized  by 
the  sheriff,  and  claimed  to  belong  to  others  than  the  defendant 
in  the  execution  or  process. 

Section  1.  Be  it  enacted,  etc.,  that  whenever  goods  and 
chattels  have  been  levied  upon  or  seized  by  the  sheriff  of  any 
county  under  any  execution  or  attachment  process  issued  out  of 
any  Court  of  this  Commonwealth,  and  the  sheriff  has  been 
notified  that  said  goods  and  chattels,  or  any  part  of  them,  belong 
to  any  person  or  persons  other  than  the  defendant  or  defendants 
in  said  execution  or  process,  said  sheriff  shall  enter  a  rule  In 
the  Court  out  of  which  said  execution  or  process  issued  on  the 
supposed  owner  (hereinafter  called  the  claimant),  to  show  cause 
why  an  issue  should  not  be  framed  to  determine  the  ownership 
of  said  goods  and  chattels;  notice  of  the  said  rule  shall  be  given 
to  the  plaintiff  and  defendant  in  said  execution  or  process,  the 
claimant,  and  the  person  or  persons  found  in  possession  of  the 
goods  and  chattels  levied  upon  or  seized. 

Section  2.  If  the  Court  shall  make  said  rule  absolute,  the 
claimant  shall  give  bond  to  the  Commonwealth  of  Pennsylvania 
with  security  to  be  approved  by  the  Court  in  double  the  value  of 
the  goods  and  chattels  claimed,  conditioned  that  he  shall  at  all 
times  maintain  his  title  to  said  goods  and  chattels  and  pay  the 
value  thereof  to  the  party  thereunto  entitled,  and  thereupon  the 
sheriff  shall  deliver  said  goods  and  chattels  to  the  claimant. 
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Section  3.  Such  bond  shall  enure  to  the  benefit  of  the  plaintiff 
in  the  execution  or  process,  or  of  any  other  person  who  may  be 
adjudged  to  have  the  right  or  title  to  said  goods  or  chattels,  or 
any  part  thereof,  and  successive  suits  may  be  brought  thereon 
to  the  use  of  such  persons  until  the  amount  thereof  Is  ex- 
hausted. 

Section  4.  If  there  be  more  than  one  execution  or  process 
issued  against  said  goods  and  chattels,  only  one  bond  shall  be 
filed  in  the  Court  out  of  which  the  first  execution  or  process 
issued,  but  notice  of  an  intention  to  present  security  for  approval 
shall  be  given  to  the  plaintiff  in  every  such  execution  or  process, 
and  to  the  person  found  in  possession  of  such  goods  and  chattels. 
Section  5.  If  the  goods  and  chattels  levied  on  are  found  in 
the  possession  of  the  claimant  or  his  agent  or  bailee,  and  not  iu 
the  possession  of  the  defendant  in  the  execution  or  process,  the 
Court  may  permit  the  claimant  to  file  his  owei  bond  upon  it 
being  shown  that  the  claimant  does  not  derive  his  title  thereto 
by,  from  or  through,  the  said  defendant. 

Section  6.  The  value  of  the  goods  and  chattels  claimed  shall 
be  determined  by  appraisers  appointed  by  the  sheriff,  subject  to 
the  approval  thereto  by  the  Court. 

Section  7.  The  cost  of  making  an  appraisement  of  the  said 
goods  and  chattels  shall  be  the  sum  of  four  dollars,  which  shall 
form  part  of  the  costs  of  the  cause,  and  shall  be  paid  by  the 
claimant  at  the  time  of  making  his  claims,  if  the  defendant  in 
the  execution  shall  be  found  in  possession  of  said  goods  and 
chattels,  and  by  the  plaintiff  in  the  execution  if  some  other 
person  be  found  in  possession  thereof.  If  the  plaintiff  in  the 
execution,  or  the  claimant,  falls  to  pay  said  sum  when  required 
under  this  Act  so  to  do,  it  shall  be  treated  as  an  abandonment 
of  the  levy  or  right  to  have  the  goods  and  chattels  themselves, 
as  the  case  may  be. 

Section  8.  The  appraised  value  thus  ascertained  shall  be 
prima  facie  evidence  of  the  real  value  in  any  proceeding  touching 
the  ownership  of  said  goods  and  chattels,  but  at  the  trial  the 
real  value  thereof  may  be  shown  to  be  more  or  less  than  the 
appraised  value,  and  a  verdict  and  judgment  may  be  rendered 
against  the  claimant  up  to  the  value  of  said  goods  and  chattels 
as  so  proven. 

Section  9.  If  the  plaintiff  in  the  execution  or  process  volun- 
tarily relinquish  or  abandon  the  lien  of  the  levy  upon  the  goods 
and  chattels  levied  upon,  or  seized  and  claimed  as  aforesaid,  the 
sheriff  shall  retain  possession  of  the  goods  and  chattels  so  claim- 
ed for  a  period  of  48  hours  after  the  notice  of  such  relinquish- 
ment or  abandonment  shall  have  been  given  by  the  sheriff  to  the 
claimant,  so  that  the  claimant  may  have  an  opportunity  to  take 
other  proceedings  to  recover  possession  of  the  claimed  goods. 

Section  10.  In  the  issue  to  be  framed  under  this  Act  the 
claimant  shall  be  the  plaintiff,  and  all  other  parties  thereto  shall 
be  defendants.  The  issue  shall  consist  of  a  concise  statement  of 
the  source  of  the  claimant's  title,  signed  and  sworn  to  by  him, 
or  by  some  one  in  his  behalf,  and  an  aflidavit  to  be  filed  by  the 
defendant  or  defendants  in  the  issue  that  he  verily  believes  the 
title  of  the  plaintiff  therein  to  be  invalid,  and  if  the  defendant 
fail  or  refuse  to  file  said  affidavit  within  fifteen  days  after  notice 
of  a  rule  to  file  same,  the  Court  shall  upon  motion  of  the 
claimant  enter  judgment  against  the  defendant  for  want  of  such 
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aflBdavit.  THe  Courts  of  common  pleas  may  make  general  rules 
governing  the  proceedings  under  this  Act,  not  inconsistent  here- 
with, and  may  grant  new  trials  of  such  issues,  and  the  judgment 
recovered  shall  be  subject  to  appeal  to  the  Supreme  Court  or 
Superior  Court  as  in  other  cases.  By  leave  of  Court  other 
parties  may  be  allowed  to  intervene  and  become  parties  to  the 
issue,  with  like  rights  and  remedies  as  if  made  parties  at  the 
commencement   of   the   proceedings. 

Section  11.  The  bond  and  claimant's  statement  of  title  shall 
be  filed  within  two  weeks  after  the  sheriff's  rule  for  an  issue 
shall  be  made  absolute,  unless  the  Court,  for  cause  shown,  shall 
extend  the  time  for  doing  so. 

Section  12.  If  the  claimant  fail  to  give  a  bond,  but  other- 
wise flies  his  statement  of  title  within  the  time  herein  specified, 
the  Court  may,  on  motion  of  the  plaintiff  in  the  execution  or 
process,  or  other  party  interested  therein,  direct  a  sale  of  the 
goods  and  chattels  claimed  as  aforesaid,  and  the  proceeds  there- 
of shall  be  paid  into  Court  to  await  the  determination  of  the 
issue. 

Section  33.  If  upon  the  trial  of  said  issue  the  title  to  said 
goods  and  chattels  be  found  not  to  be  in  the  claimant,  he  shall 
pay  all  the  costs  of  said  proceeding,  including  the  allowance  of 
a  fee  to  counsel  for  the  plaintiff  in  the  execution  or  process  ,s 
shall  be  fixed  by  the  Court,  and  the  proceeds  of  said  goods  and 
chattels,  if  in  Court,  shall  be  paid  to  the  party  entitled  thereto 
as  thus  ascertained  If,  however,  said  goods  and  chattels  have 
been  taken  by  the  claimant,  a  verdict  and  judgment  for.  the 
value  thereof  shall  be  entered  against  the  claimant  and  in  favour 
of  the  defendant  in  the  issue. 

Section  14.  In  all  issues  framed  under  this  Act  all  the  cost's 
of  the  proceedings  shall  follow  the  judgment  and  be  paid  by  the 
losing  party  as  in  other  cases. 

Section  15.  If  the  sheriff  shall  comply  with  the  provisions 
of  this  Act,  he  shall  be  free  from  all  liability  to  the  claimant, 
the  plaintiff  and  defendant  in  the  execution,  the  person  found  in 
possession  of  the  goods  and  chattels  levied  on  or  seized,  and 
every  other  person  who  had  knowledge  of  such  levy  or  seizure 
prior  to  the  sale  of  said  goods  and  chattels,  or  who  shall  take 
finy  step  under  the  provisions  of  this  Act. 

Section  16.  All  Acts  or  parts  of  Acts  inconsistent  herewith 
be  and  the  same  are  hereby  repealed. 

Public  Law  33  of  1899. — Whenever  a  levy  upon  personal  pro- 
perty shall  be  made  on  a  testatum  fieri  facias,  and  a  dispute 
arises  concerning  the  ownership  of  such  property,  the  inter- 
pleader proceedings  shall  be  carried  on  in  the  county  where  the 
property  is,  and  the  levy  has  been  made. 

A  rule  to  interplead  must  be  entered  in  the  Court  out  of 
which  the  process  issues:  Sickles  v.  Kramer  (1897),  7  Pa.  Dist. 
R.  401.  The  Act  is  not  applicable  to  domestic  attachment  suits: 
McCtMough  v.  GoodUart  (1899),  8  Pa.  Dist.  R.  378.  A  rule  for 
issues  will  be  made  absolute  on  the  return  of  the  sheriff's  rule, 
with  no  answer  by  any  of  the  parties:  Mci/cr  v.  JcsJce  (1899),  8 
Pa.  Dist.  R.  239.  If  a  sheriff  improperly  postpone  a  sale  at  the 
instance  of  one  only  of  several  execution  creditors  he  cannot 
have  an  interpleader  upon  the  other  writs:  Scliofield  v.  Gassel- 
bernj   (1879),   9  W.   N.    C.   Pa.   95.     It   is  the   duty  of  a  second 
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execution  creditor  to  call  on  the  first  either  to  take  issue  on  the 
claim  or  to  relinquish  the  levy:  Hoivell  v.  Jioherts,  3  Leg.  &  Ins. 
Rep.  Pa.  9. 

Prince  Edward  Island.— On  the  15th  of  April,  1857,  the 
Island  of  Prince  Edward  adopted  what  is  in  substance  the  Eng- 
lish Interpleader  Act  of  1831,  1  &  2  Will.  IV.,  c.  58.  The  Act  is 
20  Vict.  Prince  Edward  Island,  c.  11,  amended  by  22  Vict.  c.  14, 
and  the  six  sections  correspond  to  the  first  seven  sections  of  the 
English  Act,  omitting  the  fourth  section.  By  55  Vict.  P.  E. 
Id.,  c.  24,  5th  May,  1892,  the  Act  of  1857  is  extended  to  the 
County  Court. 

Quebec— The  Code  of  Civil  Procedure  does  not  contain  any 
interpleader  provisions,  nor  are  there  any  reported  decisions 
upon  the  subject. 

Queensland  adopted  in  1867  (31  Vict.  No.  11),  what  is 
almost  a  verbatim  copy  of  the  English  Acts  of  1831  and  1860. 
These  provisions  are  sections  22  to  35  of  an  "  Act  to  consolidate 
and  amend  the  laws  relating  to  Arbitration,  Interpleader, 
Mandamus,  Quo  Warranto,  Prohibition  and  Injunction,"  entitled 
"  Interdict "  and  assented  to  December  28,  1867.  Then  in  1876 
was  introduced  the  English  Judicature  Act,  and  with  it  the 
section  which  allows  debtors,  trustees  and  others,  to  interplead 
in  certain  cases  before  they -have  been  sued,  as  well  as  the  Rule 
which  says:  "  With  respect  to  interpleader  the  procedure  and 
practice  now  used  under  the  "  Interdict  Act  of  1867,"  shall  apply 
to  all  actions  and  to  all  claims  whether  by  a  plaintiff  or  a 
defendant,  and  the  application  may  be  made  at  any  time  before 
delivering  a  defence  or  a"nswer.  See  Consolidated  Statutes,  1899, 
p.  1920,  1926.  See  also  for  interpleader  in  Small  Debts  Court 
(31  Vict.  No.  29,  s.  51),  p.  1108;  under  District  Courts  Act  (31 
Vict.  No.  30,  s.  100),  p.  612;  and  under  Gold  Fields  Act  (38 
Vict.  No.  11,  s.  91),  p.  1583. 

Rhode  Island. — The  equitable  principles  of  interpleader  are 
followed:  Manchester  v.  Stimson  (1853),  2  R.  I.  415;  Koppinyer  v. 
O'Donnell  (1889),  16  R.  I.  417.    There  is  no  statutory  interpleader. 

Scotland. — Multiplepoinding  is  the  term  given  in  Scotch  law 
to  an  action  which  may  be  brought  by  a  person  possessed  of 
money  or  effects  which  are  claimed  by  different  persons.  The 
principle  of  the  action  is  analogous  to  that  of  interpleader, 
namely,  as  expressed  in  Scotland,  to  have  it  found  that  the 
arrestee  vis  liable  only  in  once  and  single  payment.  (See  Bell's 
Dictionary  and  Digest  of  the  Laws  of  Scotland,  7th  Ed.)  The 
process  is  mentioned  in  an  Act  of  Sederunt  of  the  Scott's  Court 
of  Session,  of  February  1st,  1677,  but  was  known  at  a  much 
earlier  date,  and  is  dealt  with  in  the  Act  of  James  VI.,  1584,  c.  3. 
The  following  British  Statutes  refer  to  the  forms,  jurisdiction 
and  procedure  in  this  action: — 7  Wm.  IV.  and  1  Vict.  (1837),  c. 
41,  s.  9-10,  and  Schedule  E.;  13  &  14  Vict.  (1850),  c.  36,  s.  19,  and 
Schedule  A,  No.  5;  31  &  32  Vict.  (1868),  c.  100,  s.  30;  39  &  40  Vict. 
(1876),  c.  70,  ss.  25,  47  and  Schedule  A. 

South  Australia  has  Statutory  interpleader  founded  on  the 
original  English  Statutes  (Act  No.  15,  1861;  and  Statute  of  1862), 
applicable  in  both  the  Superior  and  inferior  Courts.  See  as  to 
Holmes  V.  Dunstall  (1868),  2  South  Australia  28;  Attorney-General 
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V.  Bank  of  South  Australia  (1871),  5  Soutli  Australia  67;  Williams 
V.  Carter  (1876),  10  South  Australia  135;  Attorney-General  v. 
Swan  (1877),  11  Soutli  Australia  85;  Levine  v.  McBetU  (1879),  13 
Soutli  Australia  192. 

South  Carolina.— Section  143  of  the  Code  of  Civil  Pro- 
cedure. 

A  defendant  against  whom  an  action  is  pending  upon  a 
contract  or  for  specific,  real  or  personal  property,  may  at  any 
time  before  answer  upon  alfidavit  that  a  person  not  a  party  to 
the  action,  and  without  collusion  by  him,  makes  against  him  a 
demand  for  the  same  debt  or  property,  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  the  Court  for  an  order 
to  substitute  such  person  in  his  place  and  discharge  him  from 
liability  to  either  party,  on  his  depositing  in  Court  the  amount 
of  the  debt,  or  delivering  the  property  or  its  value,  to  such 
person  as  the  Court  may  direct,  and  the  Court  may  in  its  discre- 
tion make  the  order. 

Sontb  Dakota. — The  statutory  provision  governing  inter- 
pleader, section  6087  of  the  Code  of  Civil  Procedure,  is  the  same 
as  section  5240  of  the  North  Dakota  Code. 

Tennessee. — The  equitable  principles  of  interpleader  are 
followed  by  the  Courts:  Pillow  v.  AWrid-te  (1843),  4  Hump.  287; 
State  Insurance  Co.  v.  Geinierf  (1873),  2*  Tenn.  Ch.  82.  There  is 
the  following  provision  in  the  Code: 

Section  3497.  At  any  time  before  defence  made,  the  defendant 
may  apply  to  the  Court  or  Justice  to  substitute  in  his  place  any 
person,  not  already  a  party,  who  claims  the  money  or  property  in 
suit,  by  filing  his  affidavit  stating  the  facts  on  which  he  founds 
his  application,  showing  that  the  right  in  the  subject  matter  in 
controversy  is  in  such  third  person  that  he  (affiant)  has  no 
interest  in  the  suit,  and  may  be  exposed  to  the  claim  of  two  or 
more  adverse  parties,  denying  all  collusion  with  the  person 
sought  to  be  substituted,  and  proffering  to  pay  the  money  or 
deliver  the  property  into  the  custody  of  the  Court.  If  on  notice 
to  the  plaintiff  and  the  person  sought  to  be  substituted  as  de- 
fendant, sufficient  cause  be  shown,  the  Court  may  order  the 
substitution  and  discharge  the  original  defendant  from  liability 
to  either  party,  and  make  such  disposition  pending  the  suit,  of 
the  fund  or  property  in  controversy  as  to  secure  the  money, 
property,  or  its  value  to  the  party  who  shall  prove  to  be  entitled. 

Texas. — In  this  State  the  Courts  recognize  the  equitable 
remedy  of  interpleader  as  applicable  to  their  system,  notwith- 
standing a  party  may  perhaps  protect  himself  under  the  practice 
of  intervention,  by  giving  notice  of  the  pendency  of  the  suit  to 
the  other  claimant:  Field  v.  Gautier  (1852),  8  Tex.  74;  Williams 
V.  Wright  (1857),  20  Tex.  500;  Foy  v.  Bast  Dallas  Bank  (1894),  28 
S.  W.  Rep.  Tex.  137.  Stevens  v.  Germania  (1901),  62  S.  W.  824. 
There  is  no  statutory  interpleader. 

Tltah.— The  Revised  Statutes  of  Utah,  1898,  have  the  follow- 
ing sections  on  interpleader. 

Section  2921.  A  defendant  against  whom  an  action  to  recover 
upon  a  contract,  or  an  action  of  ejectment,  or  an  action  for 
specific  personal  property  is  pending,  may  at  any  time  before 
answer,  upon  affidavit  that  a  person  not  a  party  to  the  action 
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makes  against  him,  and  without  any  collusion  with  him,  a 
demand  upon  such  contract,  or  for  such  property,  upon  notice 
to  such  person  and  the  adverse  party,  apply  to  the  Court  for 
an  order  to  substitute  such  person  in  his  place,  and  discharge 
him  from  liability  to  either  party,  on  his  depositing  in  Court 
the  amount'  claimed  on  the  contract,  or  delivering  the  property 
or  its  value  to  such  person  as  the  Court  may  direct,  and  the 
Court  may  in  its  discretion  make  the  order. 

2922.  The  provisions  of  the  last  section  shall  be  so  far 
applicable  to  an  action  brought  against  a  sheriff  or  other  officer 
for  the  recovery  of  personal  property  taken  by  him  under  an 
attachment  or  execution,  or  for  the  value  of  such  property  so 
taken  and  sold  by  him,  that  upon  exhibiting  to  the  Court  the 
process  under  which  he  acted,  with  his'  affidavit  that  the  pro- 
perty for  the  recovery  of  which,  or  its  proceeds,  the  action  was 
brought,  was  taken  under  such  process,  he  may  have  the  attach- 
ing or  execution  creditor  made  a  joint  defendant  with  him,  and 
if  judgment  go  against  them,  it  shall  provide  that  the  property 
of  such  creditor  shall  be  first  exhausted  in  satisfaction  thereof. 

Section  2924.  Whenever  conflicting  claims  are  or  may  be 
made  upon  a  person  for  or  relating  to  personal  property,  or  the 
performance  of  an  obligation,  or  any  portion  thereof,  such  person 
may  bring  an  action  against  the  conflicting  claimants  to  compel 
them  to  interplead  and  litigate  their  several  claims  among  them- 
selves. The  order  of  substitution  may  be  made  and  the  action 
of  interpleader  may  be  maintained,  and  the  applicant  or  plain- 
tiff be  discharged  from  liability  to  all  or  any  of  the  conflicting 
claimants,  although  their  titles  or  claims  have  not  a  common 
origin,  or  are  not  identical,  but  are  adverse  to  and  independent 
of  one  another. 

Vermont. — Bills  of  interpleader  are  resorted  to  and  the 
equitable  principles  followed:  Holmes  v.  Clark  (1873),  46  Vt.  22; 
French  v.  Bobrchard  (1877),  50  Vt.  43.  Section  907  of  the  Code 
of  1894  provides  that,  the  Court  of  Chancery  in  Vermont  shall 
have  the  same  jurisdiction  as  the  Court  of  Chancery  had  in 
England,  except  as  modified  by  the  laws  of  the  State.  There 
is  one  special  provision  under  which  a  savings  bank  may  inter- 
plead when  a  deposit  is  the  subject  of  claims.  Section  4090,  laws 
of  1894. 

Victoria  (Australia) — In  this  colony  the  English  Inter- 
pleader Act  of  1831  was  enacted,  as  well  as  the  interpleader 
sections  of  the  English  Act  of  1860,  Carter  v.  SternUrg  (1884),  10 
Victorian  L.  R.  (Law)  33;  while  interpleader  in  the  Justices' 
Court  is  awarded  under  an  Act  founded  on  the  English  County 
Court  provisions  relating  to  interpleader:  Coiisens  v.  McGee  (1867), 
4  W.  W.  &  A.  (Victoria)  29.  In  Equity  bills  of  interpleader  were 
made  use  of  Australian  v.  Broadhent  (1877),  3  Victorian  L.  R. 
(Equity)  138.  About  1884  the- Courts  of  Common  Law  and  Equity 
were  fused,  and  the  English  Judicature  Acts  and  Rules  were 
adopted.  Order  LVII.  of  the  Victorian  Supreme  Court  Rules  of 
1884  is  a  re-enactment  of  the  present  English  Interpleader  Rules. 
See  Australian  Mont  de  Piete  Co.  v.  Ward  (1885),  11  Victorian 
L.  R.  793.  It  would  seem  that  these  Rules  were  repealed  by  the 
Supreme  Court  Act  of  1890,  and  that  the  only  provisions  retained 
is  the  section  allowing  interpleader  to  a  debtor,  trustee  or  other 
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person  liable  in  respect  of  a  debt  or  chose  in  action,  54  Vict.  No. 
1142,  s.  63  (6).  For  interpleader  in  the  Justices'  Courts,  see 
54  Vict.  No.  1105,  s.  98;  and  under  the  Mines  Act,  1890,  54  Vict. 
No.  1120,  s.  283. 

Virginia. — The  equitable  principles  of  interpleader  were 
early  adopted:  Beers  v.  Spooner  (1838),  9  Leigh.  15Z;'  Haseltine  v. 
Briclcey  (1860),  16  Gratt.  116;  CJiesapealce  v.  Paine  (1877),  29 
Gratt.  502.  The  Code  of  1887  has  the  following  provisions  found- 
ed upon  the  English  Interpleader  Act. 

Section  2998.  Upon  affidavit  of  a  defendant  in  any  action 
that  he  claims  no  interest  in  the  subject  matter  of  the  suit  but 
that  some  third  party  has  a  claim  thereto,  and  that  he  does  not 
collude  with  such  third  party,  but  is  ready  to  pay  or  dispose  of 
the  subject  matter  of  the  action  as  the  Court  may  direct,  the 
Court  may  make  an  order  requiring  such  third  party  to  appear 
and  state  the  nature  of  his  claim  and  maintain  or  relinquish  it. 
and  in  the  meantime  stay  the  proceedings  in  such  action.  If 
such  third  party  on  being  served  with  such  order,  shall  not 
appear,  the  Court  may  on  proof,  render  a  judgment  for  him, 
and  declare  such  third  party  to  be  forever  barred  of  any  claim 
in  respect  of  the  subject  matter,  either  against  the  plaintiff  or 
the  original  defendant  or  his  personal  representative.  If  such 
third  party  on  being  so  served  shall  appear,  the  Court  shall 
allow  him  to  make  himself  defendant  in  the  action,  and  either 
in  said  action  or  otherwise,  cause  such  issue  or  issues  to  be 
tried  as  it  may  prescribe,  and  may  direct  which  party  shall  be 
considered  the  plaintiff  in  the  issues,  and  shall  give  judgment 
upon  the  verdict  rendered  upon  such  trial,  or  if  a  jury  be  waived 
by  the  parties  interested,  shall  determine  their  claims  in  a 
summary  way. 

Section  2999.  When  property  of  the  value  of  more  than 
twenty  dollars  is  taken  under  a  warrant  of  distress,  or  under  an 
execution  issued  by  a  Justice,  or  when  property  of  any  value  is 
taken  under  an  execution  issued  by  the  clerk  of  a  Court,  and 
any  person  other  than  the  party  against  whom  the  process 
issued,  claims  such  property  or  the  proceeds  or  value  thereof, 
the  Circuit  or  County  Court  of  the  County,  or  the  Circuit  or 
Corporation  Court  of  the  Corporation  in  which  the  property  is 
taken,  or  the  Judge  of  such  Circuit  or  Corporation  Court  in 
vacation  upon  the  application  of  the  officer,  when  no  indem- 
nifying bond  has  been  given,  or  if  one  has  been  given,  on  the 
application  of  the  person  who  claims  such  property  and  has 
given  such  suspending  bond  as  is  hereinafter  mentioned,  may 
cause  to  appear  before  such  Court  as  well  the  party  issuing  such 
process  as  the  party  making  such  claim,  and  such  Court  may 
exercise,  for  the  decision  of  their  rights  all  or  any  of  the  powers 
and  authority  prescribed  in  the  preceding  section. 

Section  3000.  Such  Court  on  the  application  of  the  party 
issuing  such  process,  may  cause  to  appear  before  it  the  party 
making  such  claim,  and  may  exercise  the  like  powers  and 
authority.  In  such  case  as  is  mentioned  in  this  or  the  preceding 
section,  the  Court  where  no  bond  is  given  for  the  forthcoming 
of  the  property,  or  if  it  be  a  Circuit  or  Corporation  Court,  the 
Judge  thereof  in  vacation  may,  before  a  decision  of  the  rights, 
make  an  order  for  the  sale  of  the  property,  or  any  part  thereof 
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on  such  terms  as  the  Court  or  Judge  may  deem  advisable,  and 
for  the  proper  application  of  the  proceeds  according  to  the  said 
rights.  In  any  case  before  mentioned  in  this  chapter,  the  Court 
or  Judge  may  make  all  such  rules  and  orders  and  enter  such 
judgment  as  to  costs  and  all  other  matters  as  may  be  just  and 
proper. 

Washington. — The  following  is  the  Code  provisions  of  1891 
with  respect  to  interpleader. 

Section  153.  Any  one  having  in  his  possession  or  under  his 
control  any  property  or  money,  or  being  indebted,  when  more 
than  one  person  claims  to  be  the  owner  of,  entitled  to,  interested 
in  or  to  have  a  lien  on  such  property,  money  or  indebtedness,  or 
any  part  thereof,  may  commence  an  action  in  the  Superior 
Court  against  all  or  any  of  such  persons  and  have  their  rights, 
claims,  interest  or  liens  adjudged,  determined  and  adjusted  in 
such  action. 

Section  154.  In  all  actions  commenced  under  the  preceding 
section,  the  plaintiff  may  disclaim  any  interest  in  the  money, 
property  or  indebtedness,  and  deposit  with  the  clerk  of  the  Court 
the  full  amount  of  such  money  or  indebtedness  or  other  pro- 
perty, and  he  shall  not  be  liable  for  any  costs  accruing  in  said 
action.  And  the  clerks  of  the  various  Courts  shall  receive  and 
file  such  complaint,  and  all  other  officers  shall  execute  the  neces- 
sary processes  to  carry  out  the  purposes  of  this  Act  free  from 
all  charge  to  said  plaintiff,  and  the  Court  in  its  discretion  shall 
determine  the  liability  for  costs  of  the  action. 

Section  155.  Either  of  the  defendants  may  set  up  or  show 
any  claim  or  lien  he  may  have  to  such  property,  money  or  in- 
debtedness, or  any  part  thereof,  and  the  superior  right,  title  or 
lien,  whether  legal  or  equitable,  shall  prevail.  The  Court  or 
Judge  thereof  may  make  all  necessary  orders,  during  the  pen- 
dency of  said  action  for  the  preservation  and  protection  of  the 
rights,  interests  or  liens  of  the  several  parties. 

Western  Australia  has  statutory  provisions  for  inter- 
pleader founded  on  the  English  Code.  See  Superior  Court  Act, 
1S80,  of  Western  Australia,  No.  10,  section  8  (6). 

West  Virginia. — Equitable  principles  of  interpleader  are 
followed:  Oil  Run  v.  Gale  (1873),  6  W.  Va.  525;  Bedhmer  v. 
GilUgan  (1886),  28  W.  Va.  750.  The  legislature  has  adopted  the 
following  provisions  founded  on  the  English  Interpleader  Act, 
Revised  Code,  1899,  chapter  CVII. 

Section  1.  A  defendant  in  an  action  brought  against  him 
for  the  recovery  of  money,  which  he  does  not  wish  to  defend, 
but  which  money  is  claimed  by  a  third  person,  or  for  the 
recovery  of  the  possession  of  personal  property  to  which  he 
makes  no  claim  but  which  is  claimed  by  a  third  person,  may  file 
his  affidavit  stating  the  facts  in  relation  thereto,  and  that  he 
does  not  collude  with  such  third  party,  but  is  ready  to  pay  the 
money  claimed,  or  deliver  the  property  to  the  owner  thereof,  as 
the  Court  may  direct,  the  Court  may  thereupon  make  an  order 
requiring  such  third  party  to  appear  and  state  the  nature  of  his 
claim,  and  maintain  or  relinquish  the  same,  and  in  the  mean- 
time stay  the  proceedings  in  such  action.  If  such  third  party 
on  being  served  with  a  copy  of  such  order,  shall  not  appear,  the 
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Court  may,  on  proof  of  the  plaintiff's  right,  render  judgment  for 
him,  and  declare  such  third  party  to  be  forever  barred  of  any' 
claim  in  respect  of  the  subject  matter,  either  against  the  plain- 
tiff or  the  original  defendant,  or  his  personal  representative. 
It  such  third  party,  on  being  so  served,  shall  appear,  the  Court 
shall  allow  him  to  make  himself  defendant  in  the  action,  and 
either  in  said  action  or  otherwise,  cause  such  issue  or  issues  to 
be  tried  as  it  may  prescribe,  and  may  direct  which  party  shall 
be  considered  the  plaintiff  m  the  issues;  and  shall  give  judgment 
upon  the  verdict  rendered,  or  if  a  jury  be  waived  by  the  parties 
interested,  shall  determine  their  claims  in  a  summary  way.  The 
Court  may  also  make  such  order  for  the  disposition  of  the  money 
or  property  which  is  the  subject  matter  of  the  action,  pending 
the  same,  as  it  may  seem  proper. 

Section  5.  When  property  of  the  value  of  more  than  fifty 
dollars  is  taken  under  a  warrant  of  distress,  or  when  property 
of  any  value  is  taken  under  an  execution  issued  by  the  clerk  of 
the  Court,  an"d  any  person  other  than  the  party  against  whom 
the  process  issued,  claims  such  property  or  the  proceeds  or  value 
thereof,  the  Circuit  Court  of  the  county  in  which  the  property  is 
taken,  or  the  Judge  thereof  in  vacation,  upon  the  application 
of  the  oflBcer,  where  no  indemnifying  bond  has  been  given,  or  if 
one  has  been  given,  on  the  application  of  the  person  who  claims 
such  property,  and  has  given  such  suspending  bond  as  is  men- 
tioned in  the  next  preceding  section,  may  cause  to  appear  before 
such  Court,  as  well  the  party  issuing  such  process  as  the  party 
making  such  claim,  and  such  Court  may  exercise,  for  the  deci- 
sion of  their  rights,  all  or  any  of  the  powers  and  authority  pre- 
scribed in  the  first  section  of  this  chapter. 

Section  6.  Such  Court,  on  the  application  of  the  party  issuing 
said  process,  may  cause  to  appear  before  it  the  party  making 
such  claim,  and  may  exercise  the  like  powers  and  authority.  In 
such  case  as  is  mentioned  in  this  or  the  preceding  section  the 
Court,  where  no  bond  is  given  for  the  forthcoming  of  the  pro- 
perty, or  the  Judge  thereof  in  vacation  may,  before  a  decision  of 
the  rights  of  the  parties,  make  an  order  for  the  sale  of  the  pro- 
perty or  any  part  thereof,  on  such  terms  as  the  Court  or  Judge 
may  deem  advisable,  and  for  the  proper  application  of  the 
proceeds  according  to  the  said  rights.  In  any  case  before  men- 
tioned in  this  chapter,  the  Court  may  make  all  such  rules  and 
orders,  and  enter  such  judgment  as  to  costs  and  all  other  matters 
as  may  be  just  and  proper. 

'Wisconsin. — In  interpleader  the  ordinary  equitable  prin- 
ciples are  followed:  Baxter  v.  Day  (1888),  73  Wis.  27;  Oai/nor  v. 
Blewett  (1893),  55  N.  W.  Rep.  169.  The  Revised  Statutes  contain 
the  following  provision: 

Section  2610.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific,  real  or  personal  property,  or  for 
the  conversion  thereof,  may  at  any  time  before  answer,  upon 
affidavit  that  a  person  not  a  party  to  the  action  and  without 
collusion  with  him,  makes  against  him  a  demand  for  the  same 
debt  or  property,  upon  due  notice  to  such  person  and  the 
adverse  party  apply  to  the  Court  for  an  order  to  substitute  such 
person  in  his  place  and  discharge  him  from  liability  to  either 
party,  on  his  depositing  in  Court  the  amount  of  the  debt,  or 
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deliTering  the  property  or  its  value  to  such  person  as  the  Court 
may  direct,  and  the  Court  may  in  its  discretion  make  the  order. 
Provision  is  also  made  in  section  2767  under  which  a  garni- 
shee may  he  relieved  when  the  debt  garnished  is  claimed  by  a 
third  party;  and  a  further  provision  is  found  in  section  3723  B. 
It  has  been  suggested  that  when  an  action  is  for  trover  and  not 
replevin,  it  is  probably  not  within  section  2610,  which  provides 
for  substituting  a  third  person  as  defendant  in  actions  upon 
contract  or  for  specific,  real  or  personal  property.  See  CJiurcMU 
V.  Welch  (1879),  47  Wis.  39. 

'Wyoming. — This  State  has  adopted  the  Ohio  Code  of  Civil 
Procedure,  so  that  sections  2405,  2406  and  2407  of  the  Revised 
Statutes  of  Wyoming,  1887,  providing  for  interpleader  by  de- 
fendants, and  sheriffs  are  identical  with  sections  5016,  5017  and 
5018  of  the  Ohio  Code.  It  is  proper  under  section  2407  in  an 
action  of  replevin  for  property  taken  under  an  execution  to 
substitute  the  execution  creditor  as  defendant  in  the  place  of 
the  sheriff:  France  v.  First  National  Bank  of  Omaha  (1888),  3 
Wyo.  187. 
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ABATEMENT. 

througli  death  of  claimant,  281; 
ACCEPTOR  OF  BILL, 

when  allowed  to  interplead,  34. 
ACTION, 

when  brought  in  different  counties,  8. 

of  interpleader,  18-19,  161. 

when  sheriff  may  bring,  44. 

directed  between  claimants,  173,  207. 

practice  when  continued,  174. 

stayed  by  injunction,  196. 

pending  interpleader  no  action   should  be  brought,  199. 

which  will  be  stayed,  209,  220. 

should  be  referred  to  in  order,  210. 

on  bond,  214,  239. 
ACTION?    IS  AN  INTERPLEADER  AN, 

what  is  an  interpleader,  244. 

list  of  decisions,  244-253. 

not  reconcilable,  253. 

form  of  interpleader  proceedings,  253. 

force  and  effect  of  remedy,  253. 

why  it  should  be  looked  on  as  an  action,  254. 

action,  cause,  suit,  254. 

narrow  view  in  England,  255. 

correct  view  in  England,  255. 

View  in  the  United  States,  255. 

when  not  in  an  action,  256. 

example  from  sheriff's  case,  256. 

settled  by  statute  in  Ontario,  252. 

as  to  appeals,  326. 
ACTION  IN  THE  NATURE  OF  INTERPLEADER, 
>       when  it  lies,  13. 

reasons  for  the  proceeding,  338. 

when  resorted  to,  338. 

the  object,  338. 


416  INDEX. 

ACTION  IN  THE  NATURE  OF  INTERPLEADER— CoHf(;!aerf. 
may  assert  an  interest,  339. 
need  not  deny  collusion,  339. 
need  not  pay  into  Court,  339. 
nature  of  claims,  340. 
injunction,  340. 
mortgagor,  26,  340. 

person  entitled  to  equitable  relief,  340. 
purchaser,  340. 
owner   of  new  building,  341. 
trustee  or  executor,  341. 
receiver,  341. 
judgment    debtor,    341. 
taxpayer,  27,  341. 
person  liable  on  a  contract,  342. 
municipal    corporation,    342. 
creditor  cannot  have  relief,  343. 
in  Connecticut,  343. 
in  New  York,  343. 
in  Pennsylvania,  343. 
in  Louisiana,  343. 
ADMINISTRATOR, 

allowed  relief,  27-29. 
refused  relief,  27,  66. 
when  a  claimant,  67,  104,  138. 
must  have  been  appointed,  138. 
ADMISSIONS. 

may  be  ordered,  181. 
by  the  applicant,  282. 
by  execution  debtor,  282. 
ADVERSE  CLAIMANT, 

when  plaintiff  in  sheriff's  cases,  177. 
AFFIDAVIT. 

by  applicant,  164. 

of  no  collusion,  10,  52-59,  158. 

explaining  delay,  51. 

only  affidavit  in  equity,  58. 

by  sheriff  when  goods  taken  from  claimant,  95. 

by  execution  creditor,  95. 

as  to  doubt  from   claims,  130. 

defective  affidavit,  135. 

under  Act  of  1831.   137. 

by  claimant,  168. 

how  entitled,  169. 

by  whom  made,  170. 
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AGENT, 

allowed  relief,  2,  29-30,  124. 

refused  relief,  29-30,  123. 

cannot  interplead  for  principal,  38. 

may  make  affidavit  of  no  collusion,  55. 

when  a  claimant,  107,  274. 
ALABAMA, 

defendant  in  action,  23. 

deficient  claim.   135.    . 

bailor  and  bailee,  157. 

pleading,   174. 

uses  equitable  remedy,  345. 

interpleader  statute,  345. 
ALASKA, 

defendant  in  action,  23. 

interpleader  statute,  346. 
APPEAL, 

does  not  warrant  disobedience  to  order,  88. 

when  goods  disappear  before,  236,  333. 

disposition    of   goods    pending,   242. 

must  be  prosecuted  with  diligence,  242. 

from  judgment  as  final  or  interlocutory,  244,  245,  246,  247. 

as  affected  by  meaning  of  interpleader  proceeding,  244-249_ 

Chapter  on,  325-337. 

two  classes  of;  325. 

always  statutory,  325. 

general  provisions,  325. 

final  or  interlocutory,  326. 

all  three  parties  may  appeal,  327, 

when   applicant   cannot,    327. 

when  claimant  cannot,  328. 

execution  debtor  cannot,  328. 

English  statute  limiting,  328. 

from  summary  decisions,  329. 

final  order  in  Chambers,  330. 

from  judgment  on  trial  of  issue,  331. 

special  case,  332. 

from  orders  without  jurisdiction,  332. 

from  orders  as  to  costs,  332. 

when  merits  not  tried,  333. 

when  fund  paid  over,  333,  236. 

new  matter  cannot  be  used,  333. 

error  corrected  without,  334. 

cases  where  appeals  refused,  334. 

if  first  order  irregular,  335. 

M.L.I.  27 
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APPEAL — Continued. 

prohibition,   335. 

certiorari,  335. 

when  order  entitled  in  two  divisions,  335. 

from  inferior  Courts,  335. 

cases  in  inferior  Courts,  336. 

determine  Instead  of  new  trial,  332. 
APPLICANT, 

when  he  dies,  3. 

his  position,  3,  188. 

the  Court  favours,  3. 

must  not  have  caused  his  own  difficulty,  4. 

not  obliged  to  interplead,  5. 

liability  when  he  does  not  interplead,  5. 

no  relief  if  liable  t6  both  claimants,   7. 

no  relief  when  claimants  are  litigating  between  themselves, 
13. 

may   interplead   notwithstanding  he  has   defence   to   action, 
17,  71. 

the  opposite  also  held,  136. 

in  equity,  23. 

under  interpleader  acts,  23. 

enumerated,  24-46. 

solicitor,  29. 

attorney,  29. 

railway  company,  30. 

carrier,  30. 

bailee,  30. 

ship  captain,  30. 

harbour  commissioners,  30. 

warehouseman,  31. 

auctioneer,  31,  83. 

trustee,  31. 

debtor,  32. 

garnishee,  33-34. 

acceptor  of  a  bill,  34. 

maker  of  a  note,  34. 

municipal  corporation,  34. 

a  bank,  35. 

safety  deposit  company,  35. 

insurance  company,  36. 

lottery  company,  36. 

purchaser,  36,  83. 

hotel  guest,  36. 

bishop,  36. 

church  officers,  36. 
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APPLICANT— Contimied. 

assignee  for  creditors,  37,  66,  26ti. 

claimant.  37. 

agent,  38. 

owner  of  building,  38. 

tax  collector,  39. 

judicial  officers,  39. 

sheriff,  39-46. 

must  seek  relief  promptly,  46. 

must  not  take  issue  witli  plaintiff,  49. 

must  not  collude,  52-59. 

subject  must  come  properly  to  his  hands,  59. 

if  a  wrongdoer  to  either  claimant,  60. 

if  he  has  caused  his  own  difllculty,  60. 

if  liable  to  both  claimants,  62. 

must  not  exercise  discretion,  63. 

must  stand  indifferent.  64. 

must  have  no  interest,  64. 

when  arrested  by  one  claimant,  66. 

when  he  has  admitted  one  claim,  67. 

when  has  duty  to  perform,  67. 

must  claim  no  interest,  11,  68-71. 

rule  in  Scotland,  69. 

English  Act  of  1831,  69. 

claim  for  commission,  freight,  etc.,  12,  69. 

the  rule  relaxed,  69. 

when  he  has  a  personal  question,  69. 

if  rights  asserted  against  claimants,  71. 

if,  denies  legality  of  claim,  71. 

must   admit  liability,    72. 

when  part  of  debt  disputed,  72. 

when  estopped  from  claiming  an  interest,  74 

cannot  change  his  mind,  74. 

must  show  specific  goods,  76. 

must  bring  subject  matter  into  Court,  87. 

must  be  in  possession  of  subject,  91. 

offer  to  pay  value,  92. 

should  offer  to  pay  interest  if  claimed,  96. 

should  investigate  claims,  126. 

submit  claim  to  other  claimant,  127. 

how  much  must  be  shown  of  claims,  128. 

is  not  a  claimant,  128. 

not  obliged  to  decide  close  questions  as  toi  the  claims,  134. 

entitling  of  his  application,  163. 

affidavit  by,  164. 

position  when  order  made,  188. 
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APPLICANT— OoreitJiMcfZ.  ' 

when  protection  may  be  lost,  201 

personal  action  against,  204. 

may  retain  possession,  227. 

should  obey  order,  227. 

if  application  refused,  242. 

gets  his  costs,  286. 

may  lose  his  costs,  296. 

may  have  to  pay  costs,  297. 

costs  of  action  against,  305. 

See  Appeals. 
APPLICATION, 

by  bill  of  interpleader,  158. 

the  hearing,  159. 

the  decree,  160. 

modern  action  of  interpleader,  161. 

form  of,  under  Statutes,  162,  210. 

how  entitled,  163,  210. 

parties  to,  163. 

service,  163. 

applicant's  alHdavit,  164. 

sheriff's  affidavit,  164, 

where  made,  165. 

Ontario  County  Court,  165. 

if  neither  claimant  appear,  166. 

if  one  claimant  appear,  166. 

obligation  on  claimant  appearing,  167. 

execution  creditor  claiming  or  abandoning,  168. 

claimants  affidavit,  168. 

summary  disposition,  171. 

by  consent,  171. 

when  subject  small  in  value,  171. 

where  a  Question  of  law,  172. 

other  cases,  173. 

special  case,  173. 

action  may  be  directed,  173. 

practice  when  action  continued,  174. 

issue  may  be  directed,  174. 

contents  of  order,  175. 

feigned  issue.  175. 

simple  issue,  175. 

preparation  and  delivery  of  issue,  176. 

infant  plaintiff,  176. 

plaintiff  in  issue,  176. 

object  of  the  issue,  179. 

form  of  the  issue,  180. 

other  questions  than  a  mere  issue,  ISl. 
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'APPLICATION— Oomtiwed. 

time  from  which  title  shown,  182. 

if  plaintiff  fail  to  deliver  issue,  184. 

issue  sent  to  inferior  Court,  184. 

issue  suggested  by  Court,  186. 

more  than  one  issue  may  he  necessary,  186. 

jury,  187. 

applicants  position  when  order  made,  188. 

where  issue  filed  and  tried,  188. 

notice  of  trial,  189. 

issue  directed  to  stand,  189. 

discovery  and  inspection,  190. 

particulars,  191. 

non-suit,  191. 

issue  cannot  be  amended,  191. 

scope  of  issue  limited,  191. 
matters  reserved  until  after  trial,  191. 
interlocutory  matters,   193. 
final  matters,  194. 
arrangement  by  consent,  195. 
APPRAISEMENT, 
expenses  of.  227. 

when  sheriff  fails  to  have  made,  228. 
bond  settled  by  sheriffs,  233. 
ARBITRATORS, 

power  to  chose  in  interpleader,  249. 
ARIZONA, 

has  no  statute,  346. 
ARKANSAS, 

defendant  in  action,  23. 
sheriff,  42. 

uses  equitable  remedy,  347. 
also  has  statute,  347. 
ASSIGNEE, 

for  creditors,  37,  68,  105. 
when  a  claimant,  64. 

when  goods  taken  from,  for  creditors,  95. 
when  assignee  in  insolvency  a  claimant,105. 
See  Bankbuptct. 
ASSIGNMENT, 

when  disputed,  99,   143. 
See  Bankruptcy. 
ATTACHMENT, 

of  sheriff,  45,  50,  262. 

claimant  in,  139. 

writ  of,   against  sheriff,   202. 
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ATTORNEY, 

allowed  relief,  29,  70. 

refused,  69. 

scope  of  his  instructions,  128,  215. 

protection  to,  215. 
AUCTIONEER, 

wlien  allowed  to  interplead,  31,  70. 

when  refused,  69,  83,  123. 

resisting  a  sheriff,  213. 
AUSTRALIA, 

See  SoTTTH  Atjstkaua. 

See  Westeen  Australia. 
AWARD, 

subject  of  interpleader,  80,  83. 
BAILEE. 

allowed  relief,   30. 

refused  relief,  3,  30. 
BAILIFF, 

may  have  relief,  43. 
BAILMENT, 

in  Courts  of  law,  6. 
BANK, 

allowed  relief,  35,  49,  77,  79,  97,  103,  104,  105,  119,  156,  266. 

refused  relief,  35,  61,  124,  139,  155. 

money  on  deposit,  77. 

in  New  York,  77. 

must  bring  money  into  Court,  88. 

interest  on  fund,  97. 

contractual  relation,  150. 

question  affecting  national,   271 
BANK  NOTES, 

subject  of  interpleader,  77. 
BANKRUPTCY, 

notice  from  solicitor  not  suflBcient,  135. 

goods  in  possession  of  assignee,  143. 

sheriff  retiring  in  favour  of  messenger,  202. 

injunction  against  sheriff,  215. 

when  creditor  cannot  serve  notice,  235. 

interpleader  as  effected  by,  257. 

division  of  the  subject,  257. 

further  summary,  257. 

when  trustee  in  possession,  258. 

if  levy  follow  assignment,  258. 

when  insolvency  follows  levy,  259. 

when  interpleader  pending,  260. 

after  interpleader  order  made,  261. 
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BANKRUPTCY— Oontinued. 

sheriff   may   deliver  goods,   261. 

assignee  allowed  into  issue,  262. 

general  creditors  favoured,  262. 

assignee  may  take  sides,  263. 

effect  of  sheriff's  sale,  264. 

stakeholders'  cases,  265. 

interpleader  by  assignee,  266. 

London  Court  of,  267. 

questions  of  evidence,  271. 
BAR, 

as  a  term  in  interpleader,  166. 

extent  of,  168. 
BENEFIT  SOCIETY, 

may  interplead,  36. 

See  Fratekwal  Obdees. 
BERMUDA  ISLANDS, 

defendant  in  action,  23. 

interpleader  statutes,  347. 
BILL  OF  EXCHANGE, 

acceptor  of,  allowed  relief,  34. 
BILL  OF  INTERPLEADER, 

principles  of,  9-13,  158-161. 

does  not  lie  when  another  remedy,  12, 

does  if  resorted  to  first,  17. 

supplemental  hill,  116. 

true  province  of,  129. 
BILL  OP  INTERPLEADER  (in  nature  of). 

See  AcTioir  in  the  Natubb  of  Interpleadee,  338-343. 
BILL  OF  SALE, 

claims  under,  224,  278. 

goods  covered  may  be  sold,  224-225. 
BISHOP, 

when  allowed  relief,  8,  36. 
BOND, 

action  on,  214. 

when  several  given,  214. 

claimant  takes  goods  on  giving,  229. 

with  sureties,  230. 

rule  in  Pennsylvania,  230. 

rule  In  Ontario,  232. 

form  of,  232. 

amount  of,  232. 

when  given,  233. 

allowance  of,  233. 

title  to  goods  when  given,  234 
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BOND — Continued. 

if  it  become  worthless,  236. 

satisfaction    of,    239. 

action  on.  240.  , 
BRITISH  COLUMBIA. 

applicant  in,  23. 

claims  need  not  be  connected,  125. 

form  of  application,  162. 

interpleader  statute,  348. 
BROKER, 

refused  relief,  141. 
CALIFORNIA. 

action  of  interpleader,  19,  120. 

applicant  in,  23. 

rule  as  to  payment,  89. 

claims  need  not  be  connected,  125. 

uses  the  equitable  remedy,  348. 

interpleader  statute,  348. 
CARRIER, 

when  allowed  relief,  30. 

when  refused,  53,  69,  96,  155. 

contractual  relation,   150. 
CAUSE, 

covers  an  interpleader  cause,  245. 
CERTIORARI, 

when  it  lies,  335. 
CESTUI  QUE  TRUST, 

when  a  claimant,  31,  104. 

in  possession,  274. 
CHAMBERS, 

matters  disposed  of  in,  192. 

interlocutory   matters.   193. 
CHANCERY, 

interpleader  in  Court  of,  5,  9. 

in  England,  9. 

followed  analogies  of  the  law,  9. 
CHARGES, 

in  equity,  12,  312. 

applicant  entitled  to  claim,  69,  236,  312. 

in  India,  71. 

under  interpleader  statutes,  312- 
CHATTEL, 

when  found,  7. 

subject  of  interpleader,  75. 
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CHATTEL  MORTGAGE, 

goods  covered  by,  may  be  sold,  224-225. 

when  claimant  holder  of,  283. 

proof  of,  283-284. 
CHILDREN, 

when  claimants,  104. 
CHURCH  OFFICERS, 

may  interplead,  36. 
CLAIM, 

generally,  118-146. 

must  have  been  privity  between  claims  at  law,  7. 

when  privity  not  necessary  at  law,  7. 

in  equity  claims  must  be  dependent,  11,  30,  122. 

effect  of  rule,  122. 

not  necessary  under  some  statutes,  12,  125. 

English  Act  of  1860,  14,  125. 

when   a  lien,   144.  ! 

lien  in  sheriff's  cases,  145. 

when  a  mechanic's  Hen,  27. 

under  a  bill  of  lading,  30. 

when  a  judgment,  10,  32,  33,  65. 

when  made  before  levy  in  sheriff's  case,  51. 

when  denied  in  another  suit,  66. 

when  one  admitted,  67. 

applicant  must  not  assert.  68. 

except  for  costs  and  charges,  69. 

applicant  may  interplead  although  he  has  good  defence  to,  71. 

if  legality  of  claim  denied,  71. 

when  claims  aggregate  more  than  debt,  73. 

claims  must  be  for  same  thing,  81. 

to  part  of  fund,  86. 

must  be  two  claims,  118,  129,  134,  208. 

how  evidenced,  119,  168-169. 

when  required  in  writing,  119. 

need  not  be  sued  in  equity,  119. 

under  English  statutes,  119. 

may  be  legal  or  equitable,  121. 

case  of  three  claims,  124. 

should  be  investigated,  126. 

if  obviously  good  or  bad,  126. 

what  applicant  must  show  to  the  Court,  128. 

mere  fact  of  a  double  claim  not  sufficient,  129,  134. 

something  of  nature  of  claims  must  be  shown,  129, 

the  question  for  the  Court,  130. 

the  proofs  required,  130.  , 

decisions  inharmonious,  131. 
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CLiAlM— Continued. 

the  old  rule,  131. 

doctrine  of  reasonable  foundation,  132. 

rule  in  Scotland,  132. 

there  must  be  doubt- and  hazard,  133. 

reason   for  the  rule,   133. 

degree  of  doubt  which  must  exist,  134. 

must  be  an  actual  second  claim,  134. 

one  claim  must  be  successful,  135. 

if  one  claim  is  valid,  136. 

if  one  claimant  can  give  discharge,  136. 

must  be  more  than  an  idle  threat,  137. 

must  be  mature,  137. 

if  one  claim  obviously  bad,  138. 

cases  in  which  relief  refused,  138. 

when  a  written  assignment,  143. 

claims  according  to  priorities,  143. 

claim  withdrawn  and  another  made,  145. 

when  claim  disappears,  145. 

when  fact  that  claim  made  disputed,  146. 

on  sheriff  before  execution,  142. 

when  not  co-extensive,  148. 

the  institution  of  proceedings,  162. 

aflBdavit  embodying,  168-170. 

contest  of,  in  sheriff's  cases,  240. 

by  assignee  in  insolvency,  260. 

claimant  bound  by  first,  274. 
CLAIMANT, 

compelled  to  interplead,  1. 

cannot  oblige  stakeholder  to  interplead,  E 

cannot  oblige  sheriff  to  interplead,  44. 

landlord,  26,  111. 

mortgagee,  26. 

mechanic's  lienholder,  26,  38. 

tax  collector,  27,  65,  107. 

legatee,  27. 

next  of  kin,  27. 

solicitor,  28,  35. 

heir,  28. 

devisee,  28. 

engineer,  35. 

school  board,  37. 

kirk  session,  37. 

chattel  mortgagee,  37,  224-225,  283. 

claimant  cannot  interplead,  37. 

but  can  in  Scotland,  37. 
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CLAIMANT— Oo)!tiw«e(i. 
contractor,  38. 
sub-contractor,  38. 

hardships  in  sheriff's  interpleader,  45. 
ofiBcer  in  employ  of  sheriff,  59. 
estate  agents,  62,  76. 
executor,  63,  104. 
administrator,  67,  104. 
wife,  63,  103,  283. 
assignee  in  bankruptcy,  64. 
in  prison,  67. 

applicant  cannot  assert  rights  against,  71. 
who  is  not  present,  72. 

not  obliged  to  interplead  till  money  in  Court,  89. 
when  goods  taken  from,  by  sheriff,  95 
interest  between,  97. 
all  should  be  brought  in,  98. 
the  number  of,  99. 
under  British  statutes,  99. 
United   States  codes,  100. 
in  sheriff's  cases,  100,  101. 
claimant  himself  appearing,  100. 
meaning  of  term,  101. 
duty  of  claimant,  101. 
the  crown,  102. 
the  United  States,  103. 
children,  104. 
trustee,  104. 
cestui  que  trust,  104. 
an  infant,  104. 
religious  society,  105. 
receiver,  105,  227. 
sheriff,  105. 
creditor,  105. 
execution  debtor,  106. 
partner,  107. 
agent,  107. 

foreign  claimants,  107-110. 
in  dual  capacity,  115. 
two  claimants  but  no  conflict,  115. 
when  new  claimant  appears,  115. 
substitution  of  new  claimant,  117. 
position  when  interpleader  refused,  117. 
there  must  always  be  two  claimants,  99,  208. 
both  plaintiff  and  defendant,  116. 
there  must  always  be  a  question  behind  two,  128,  208. 
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one  who  makes  no  claim  not  a  proper  party,  134. 

if  neither  entitled,  135. 

when  no  one  has  claim,  136. 

abandoning,  cannot  claim  again,  145,  146. 

if  he  do  not  appear,  166. 

rights  between  claimants,  166,  216. 

obligation  on,  167. 

if  he  decline  an  issue,  168. 

affidavit  by,  168. 

should  not  bring  action  until  time  for  interpleader,  190. 

both  claimants  restrained,  208. 

sheriff's  action  to  recover  goods  from,  213. 

injunction  in  favour  of,  215. 

rights  against  execution  creditor,  216-217. 

may  take  goods  on  giving  security,  229. 

when  the  claimants  settle,  237. 

when  one  abandons,  237. 

rights  if  successful,  238. 

claimants  who  participate,  240. 

when  each  claimant  has  an  Interest,  241. 

neither  claimant  entitled,  241. 

grounds  which  he  may  set  up,  269. 

when  he  has  a  limited  title,  273. 

what  he  must  show  against  an  execution,  276. 

what  he  must  show  to  succeed,  282. 

costs  between  claimants,  300. 

costs  when  he  does  not  appear,  301. 

costs  of,  in  sheriff's  cases,  302. 
CODIFICATION, 

effect  of,  19,  20. 
COLLUSION, 

interpleader  must  not  be  used  collusively,  10,  52-59. 

affidavit  of,  no  collusion  in  equity,  52. 

under  Interpleader  Acts,   52. 

meaning  of  collusion,  52. 

impartiality  must  continue,  53. 

examples  of.  53. 

form  of  affidavit,  54. 

by  whom  affidavit  made,  55. 

in  case  of  a  corporation,  55. 

affidavit  of  sheriff.  56. 

if  an  indemnity  has  been  taken,  56. 

rebutting  affidavit,  57. 

when  no  affidavit  Is  filed,  58. 

sheriff  interested  through  under  sheriff,  58. 

in  proceeding  in  the  nature  of  interpleader,  339. 
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COLONIES, 

English  Act  not  in  force  in,  20. 
COLORADO, 

defendant  in  action,  23. 

interpleader  statute,  348. 
COMMISSION. 

claimed  by  applicant,  70,  72. 

subject  of  interpleader,  76,  85. 

to  take  evidence,  190. 

evidence  under,  282. 
COMPENSATION, 

conflicting  claims  to,  391. 
COMPULSORY, 

interpleader  by  sheriff    not,  46. 
CONNECTICUT, 

no  aflldavit  as  to  collusion,  52,  349. 

subject  not  brought  into  Court,  91. 

in  the  nature  of  interpleader,  343,  349. 

statute.  349. , 
CONSENT, 

to  summary  disposition,  171. 

arrangement  between  claimants  by,  195. 

sheriff  not  bound  to  act  without  order,  195. 
CONSTABLE, 

may  have  relief,  43. 
CONTEMPT  OP  COURT, 

in  interpleader,  213. 
CONSTRUCTION, 

the  Court  favours  the  applicant,  3,  50. 

statutes  construed  liberally,  4,  254. 

liberal  to  the  sheriff,  59. 

restrictions  removed,  153. 
CONTRACTUAL  RELATION, 

between  applicant  and  claimant,  149,  154,  156. 

modern  view,  156. 
CONVERSION, 

sale  in  interpleader  not  a,  197,  226. 
COPYRIGHT, 

conflicting  claims  for,   391. 
CORONER, 

may  interplead,  4C. 

costs  of.  290. 
CORRIGENDA, 

line  18  for  "  principle  "   read  "  principal,"   29. 

line  16  for  "  estopped  "  read  "  stopped,"  96. 

note  20  for  "  Storey's  "  read  "  Story's,"  121. 
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CORRIGENDA— Oonfmued. 

'ine    5  for  "  providence  "  read  "  province,"  129. 

line  29  for  "  priority  "  read  "  privity,"  155.        , 

line  22  for  "  shareholder  "   read   "  stakeholder,"  296. 

line  21  for  "  entitling  "  read  "  entitled,"  335. 
CORPORATION, 

affidavit  of  no  collusion,  55. 
COSTS, 

generally,  286-324. 

in  equity,  112. 

set-ofC,  248. 

applicant  gets  his  costs,  286. 

when  relief  as  to  part  of  fund,  287. 

when  overlooked  in  payment  of  fund,  287. 

under  interpleader  statutes,  288. 

lien  for  his  costs,  236,  288. 

of  action  against  stakeholder,  289. 

sheriff's  costs,  290. 

statute  in  Ontario,  291. 

when  creditor  abandons,  292. 

creditor  must  instruct  sheriff,  293. 

when  creditor  fails  to  appear,  293. 

claimant  failing  to  appear,  294. 

creditors  direct  liability  to  sheriff,  294. 

liability  of  execution  debtor  to  sheriff,  296. 

stakeholder  may  lose  his  costs,  296. 

may  have  to  pay  costs,  297. 

payable  by  sheriff,  297. 

of  further  proceedings,  299. 

between  claimants,  300. 

when  interpleader  order  rescinded,  301. 

when  a  claimant  does  not  appear,  301. 

successful  execution  creditor,  302. 

claimant  in  sheriff's  cases,  302. 

costs  in  discretion  of  Court,  303. 

successful  party  deprived  of,  304. 

rule  in  Pennsylvania,  304. 

of  action  against  stakeholder,  305. 

when  success  divided,  305. 

of  taking  fund  out  of  Court,  307. 

security  for  costs,  308. 

rule  as  to  in  sheriff's  cases,  309. 

how  ordered,- 310. 

effect  of  not  giving,  311. 

security  from  applicant,  311. 

security  for  applicant's  costs,  311. 
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COSTS— Contnwed. 

See  Chaeges,  S12-320. 

scale  of  costs,  320. 

costs  of  the  day,  321. 

power  of  trial  Judge  over,  321. 

effect  of  a  judgment  for,  322. 

when  costs  can  be  set-off,  322. 

sheriff's  poundage,  322. 

costs  between  claimants  may  stand,  323. 

where  order  for  costs  made,  324. 

rule  when  new  trial,  324. 

of  appeals,  327. 

appeal  from  order  as  to,  332. 
COUNTY  COURT, 

issue  sent  for  trial  in,  184. 
COURT, 

how  much  must  be  shown  to,  128. 

the  question  for,  in  considering  claims,  130. 
COURTS  OF  LAW, 

interpleader    in,  5. 

in  England  before  1831,  6,  13. 

had  a  narrow  range,  8. 

in  Upper  Canada.  9. 

in  Pennsylvania,  9.  ' 

See   Law. 
CREDITOR, 

cannot^  interplead,  37,  343. 

when  a  claimant,  105. 

must  have  taken  a  step  to  establish  his  claim,  138. 

under  a  chattel  mortgage,  225. 

general  creditors  favoured,  262. 

no  relief  by  way  of  interpleader,  343. 
CROPS, 

chattel  mortgage  of,  284. 
CROWN, 

interpleader  when,  a  claimant,  102. 

rule  at  common  law,  102. 

rule  in  equity,  102. 

Atty.-Genl.  v.  Bank  of  South  Australia  (1871),  5  S.  A.  R.  67. 

claims  to  land  taken  by,  391. 
CUSTODY  OF  THE  LAW, 

goods  in,  when  seized,  95,  224,  258. 

when  goods  in,  113,  114. 

in  possession  of  assignee,  143. 

when  no  longer  in,  228. 

effect  of  interpleader  bond.  234. 
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DAMAGES, 

liability  of  sheriff  for,  46. 

no  interpleader  as  to,  76,  82. 

when  claimed  in  addition  to  property,  147-157. 

for  sale  of  goods,  197,  217,  226. 

action  for,  204,  217. 

for  whicli  execution  creditor  liable,  217. 

under  interpleader   bond,   240. 
DEBENTURES, 

stock,  76. 

when  claim  by  holder,  79. 
DEBT, 

interpleader  as  to,  72,  75. 

as  to  part  of,  73,  86. 

when  claims  aggregate  more  than,  73. 
DEBTOR, 

when  allowed  interpleader,  32,  120. 

where  refused,  71,  139. 
DECREE, 

when  awarded,   3,  167. 

effect  of,  on  applicants  right  to  subject,  74. 

particulars  of,  160. 

position  of  claimants,  when  made,  161. 

when  final,  244. 

when  interlocutory,  245. 
DEEDS, 

deposited,  6,  13. 
DEPENDANT, 

when  stakeholder  is,  18,  23. 

when  relief  only  allowed  to,  119. 

when  not  necessary  to  be,  120. 

English  statute,  119. 

United  States  statutes,  120. 

position  of  third  party  when  made,  174. 

in  equity  must  file  bill,  219. 

each  defendant  a  plaintiff,  308. 
DEFINITIONS, 

"  interpleader,"  1. 

"  multiplepoinding,"  20. 

"  intervention,"  22. 

"  at  any  time,"  48. 

"  collusion."  52. 

"  subject  matter,"  75. 

"  claimants,"  101. 

"  independent  liability,"   14". 

•'  bar,"  166. 
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DEFINITIONS— Continued. 
"  a  rule  of  law,"  1Y3. 
"  in  lieu  of,"  174. 
"  injunction,"  196. 
"  stay  of  proceedings,"  196. 
"  no  action,"  199. 
"  adverse  claim,"  241. 
"  feigned  issue,"  244. 
"  cause,"  245,  254. 
"  action  at  law,"  246. 
"  action,"  247,  254,  326. 
"  suit,"  254. 
DELAWARE, 

defendant  in  action,  23. 
equitable  principles  practised,  349. 
statute,  349. 
DELAY, 

applicant  must  not  delay,  10,  46-48. 
delay  as  to  one  find,  48. 
as  affecting  the  injunction,  219. 
See  Pkomptness. 
DEMURRER, 

when  collusion,  58. 
when  money  not  in  Court,  89. 
when  claim  suggested,  135. 
to  bill  of  interpleader,  159. 
DEPOSIT, 

subject  of  interpleader,  78. 
DEPUTY  SHERIFF, 

may  have  relief,  43. 
DETINUE, 

in  actions  of,  6,  13. 
DISCONTINUANCE, 
of  an  issue,  252. 
DISCRETION, 

as  to  granting  relief,  4. 
applicant  must  not  exercise,  63 
as  to  costs,  303,  304. 
DISCOVERY, 

provision  for,  190. 
by  commission,  190. 
upon  an  issue,  246. 
DISPOSITION,  OF    SUBJECT, 

if  neither  claimant  entitled,   135. 
pending  trial,   223. 

M.L.I.  28 
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DISPOSITION,  OF  SXSBJECT.— Continued. 

goods  may  be  sold,  223. 

capacity  in  which  sheriff  seizes,  224. 

claim  under  bill  of  sale,  224. 

effect  of  a  sale,  225. 

capacity  in  which  sheriff  sells,  226. 

receiver  appointed,  226. 

applicant  to  retain  possession,  227. 

order  in  sheriff's  cases,  227. 

applicant  should  obey  order,  227. 

part  of  a  fund  not  in  dispute,  228. 

sheriff's  duty  under  order,  228. 

inventory  of  goods  seized,  229. 

claimant  takes  goods  on  giving  security,  229. 

rule  in  Pennsylvania,  230. 

rule  in  Ontario,  232. 

form  of  interpleader  bond,  232. 

amount  of  bond,  232. 

when  bond  given,  233. 

allowance  of  bond,  233. 

title  to  goods  when  bond  given,  235. 

if  bond  become  worthless,  236. 

when  goods  disappear,  236. 

applicant's  costs  and  charges,  236. 

when  claimants  settle,  237. 

when  one  claimant  abandons,  237. 

sheriff  always  entitled  to  an  order,  238. 

right  of  successful  claimant,  238. 

when  an  execution  creditor,  239. 

satisfaction  of  bond,  239. 

claimants  who  participate,  240. 

execution  creditors  in  Ontario,  240. 

when  each  claimant  has  an  interest,  241. 

neither  claimant  entitled,  241. 

time  for   distribution,  241. 

when  interpleader  refused,  241. 

if  applicant  withold  goods,  242. 

pending  an  appeal,  242. 

when  wife  claims  as  doweress,  243. 

goods  may  be  stored,  230. 

See  Bankbuptct. 
DISTRICT  OP  COLUMBIA, 

equitable  principles  practiced,  350. 

has  no  statute,  350. 
DISTRICT  REGISTRAR, 

jurisdiction  of,  in  interpleader,  165,  252. 
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DIVIDENDS, 

subject  of  interpleader,  35,  68,  77. 
DIVISION  COURT,  ONTARIO, 

introductory,  391. 

bailiff's  duty  before  interpleading,  392. 
■when  a  bailiff  may  interplead,  393. 
the  application  and  summons,  393. 

particulars  to  be  given  by  claimant,  394. 

particulars  to  be  delivered  by  creditor,  395. 

subject  matter  pending  interpleader,  396. 

damages  claimed  may  be  paid  into  Court,  396. 

proceeding  to  trial,  396. 

costs,  399. 

new  trials.  400. 

appeals,  400. 

actions  stayed,  401. 
DOUBLE  CLAIM, 

must  always  be  a.  118,  129,  134,  208. 
DOWER, 

when  wife  claims,  243. 
DUTY, 

subject  of  interpleader,  75. 
ENGLAND, 

Interpleader  statutes  in,  13-15,  350-363. 

applicant  in,  23. 

claims  need  not  be  connected,  125. 

first  statute  of  1831,  350. 

amendments  in  1860,  352. 

rules  of  1875,  354. 

rules  of  1883  now  in  force,  354. 

interpleader  in  County  Court,  357-362. 

in  London  Mayor's  Court,  362. 
ENTERPLEADElR, 

early  name  of  remedy,  5. 
ENTITLING  OF  APPLICATION, 

if  applicant  not  sued,  163. 

if  an  action  commenced,  163. 

if  more  than  one  action,  163. 

for  final  order,  194. 

under  "section  of  English  Judicature  Act,  210. 
EQUITABLE  CLAIMS, 

are  taken  notice  of,  60,  121,  273. 

lien,  241. 
EQUITY, 

interpleader  in  Courts  of,  9-13. 

summary  of  principles,  10. 
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EQUITY— Continued. 

equitable  remedy  not  ousted  by  statute,  17. 

applicant  in,  23. 

equitable  jurisdiction,  120. 
ESTATE  AGENT, 

when  a  claimant,  84,  124. 
ESTOPPEL, 

applicant  cut  o£f  from  subject  matter,  74. 

when  disregarded,  152. 

when  claimant  can  raise  against  sheriff,  228. 

when   creditor   takes   money  out  of  Court,  235. 

creditor  not  bound  when  debtor  would  be,  280. 

sheriff  not  bound  by,  of  debtor,  280. 
EVIDENCE, 

differs  in  the  two  litigations  involved,  5. 

proof  of  the  claims,  130. 

when  fact  that  claim  made  disputed,  146. 

of  execution  debtor,  170,  282. 

by  affidavit,  168-171. 

effect  of  injunction  on,  213. 

on  action  on  interpleader  bond,  214. 

at  the  trial,  268. 

depends  on  form  of  proceeding,  268. 

construction  of  the  issue,  268. 

the  onus,  269. 

See  Onus. 

grounds  which  claimants  may  set  up,  269. 

technical  objections,  269. 

matters  not  controvertible,  270. 

judgment  and  execution  as,  272. 

when  plaintiff  shows  title  to  part,  272. 

claimant  with   limited    title,  273. 

rule  in  sheriff's  cases,  273. 

claimant  bound  by  first  claim,  274. 

what  claimant  must  show  against  execution,  276. 

when  claimant  may  not  raise  jus  tertii,  277. 

when  claimant  may  set  up  jus  tertii,  278. 

when  creditor  may  set  up  jus  tertii,  279. 

when  creditor  cannot  set  up  jus  tertii,  279. 

questions  of  estoppel,  280. 

when  title  outstanding,  281. 

when  it  does  not  appear  who  is  entitled,  281. 

restricted  to  subject  in  dispute,  282. 

admissions  by  applicant,  282. 

married  woman  in  Pennsylvania,  283. 

claims  under  chattel  mortgages,  283. 
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EVIDENCE— Oo»*(««ed. 

questions  of  mistake,  284. 

the  jury,  285. 

rules  governing  admissibility,  269,  270. 

plaintiff  entitled  to  address  jury  first,  285. 

upon  application  for  new  trial,  333. 
EXAMINATION  FOR  DISCOVERY, 

upon  issue,  248,  252. 
EXECUTION, 

balance,  after  satisfying,  80. 

foundation  of _  creditor's  claim,  170. 

effect  of,  182-183,  224. 

stayed  until  issue  determined,  200. 

effect  of  interpleader  bond  on,  234. 

as  evidence,  272. 

evidence  for  and  against,  276-279. 
EXECUTION  CREDITOR, 

•wben  two  claim,  61,  144,  170. 

when,  must  give  security,  95. 

sheriff  must  submit  claim  to,  127. 

service  on  agent  of,  164. 

sheriff's  position,  when  he  abandons,  168. 

generally  need  not  file  affidavit,  170. 

when  necessary,  170. 

validity  of  judgment,  181. 

rights  against  sheriff,  200. 

protection  to,  216,  218. 

liability  to  claimant,  216-217. 

damages  for  which  liable,  217. 

cases  in  which  claimant  can  sue,  218. 

relation  to  sheriff,  224. 

rights  against  chattel  mortgagee,  224-225. 

rights  when  successful,  239. 

in  Ontario,  240. 

effect  of  bankruptcy,  257-267. 

need  not  prove  judgment  and  execution,  271,  272. 

not  bound  by  judgment  against  another  creditor,  281. 

position  with  regard  to  sheriff,  292-293. 

costs  of,  when  successful,  302 
EXECUTION  DEBTOR, 

when  a  claimant,  106. 

evidence  of,  170,  282. 

when  goods  in  possession  of,  177. 

interpleader  bond  not  assets  of,  233. 

admissions  by,  282. 

competent  witness  in  Pennsylvania,  283. 
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EXECUTION  DViBTOR— Continued. 

liability  for  costs,  296. 

cannot  appeal  328. 

relief  in  nature  of  interpleader,  341. 
EXECUTOR, 

allowed  relief,  19,  27-29,  144. 

refused  relief,  27,  137. 

when  a  claimant,  104,  138. 

must  liave  proved  will,  104,  138. 

relief  in  the  nature  of  interpleader,  341. 
EXEMPTIONS. 

when  subject  of  interpleader,  106. 

when  bankruptcy  takes  place,  264. 

question  of  may  be  raised  by  claimant,  278. 
EXTRAORDINARY  REMEDY, 

interpleader  is  an,  254. 
FEIGNED  ISSUE, 

nature  of,  175. 

abolished  in  England,  175. 

also  in  Ontario,  175. 

not  an  action,  244. 

an  interlocutory  proceeding,  244. 
FINAL  MATTERS, 

order  barring,  194. 

payment  out  or  over,  194. 

costs,  194. 

final  or  interlocutory,  244,  252,  326. 
FIRE  INSURANCE  COMPANY, 

may  interplead.  36,  85,  133. 
FIXTURES, 

subject  of  interpleader,  78. 
FLORIDA, 

equitable  remedy  used,  363. 

no  statute,  363. 
FOREIGNER, 

when  a  claimant,  107-110,  204-207. 

English  practice,  107. 

service  of,  164. 

effect  of  service  upon,  108. 

security  for  costs,  108,  167. 

statute  in  Ontario,  109,  205. 

practice  in  United  States,  110. 
FOREIGN  TRIBUNALS, 

when  action  pending  before,  110,  204-207. 

home  Court  cannot  act.  against,  205. 
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FORGERY, 

when  document  a,  65. 
FORTHCOMING  BOND, 

efeect  of,  234.. 

satisfaction  of,  239. 

See  Bond. 
FRATERNAL  ORDERS, 
.  may  interplead,  36. 

refused  relief,  139. 

See  Benefit  Society. 
FRAUDULENT  CONVEYANCES, 

attacked  through  interpleader,  45,  46. 
FREIGHT  CHARGES, 

when  applicant  claims,  70. 
FUND, 

effect  of  payment  into  Court,  72. 

when  part  not  in  dispute,  228. 

costs  of  taking  out,  307. 

appeal  when  paid  over,  333. 
GARNISHEE, 

in  Courts  of  law,  6,  13. 

when  allowed  relief,  33-34,  36,  74. 

when  refused,  33-34. 

when  part  of  debt  disputed,  ?4. 

in  Manitoba,  74. 
GARNISHMENT, 

in  Courts  of  law,  6. 

when  no  relief,  8. 
GEORGIA, 

action  of  interpleader,  19. 

applicant  in,  23. 

interpleader  statute,  363. 
GOODS  AND  CHATTELS, 

subject  of  interpleader,  75. 

proceeds  of,  80. 

sold  but  not  delivered,  80. 
HARBOUR  COMMISSIONERS, 

may  interplead,  30. 
HAWAIIAN  ISLANDS, 

defendant  in  action,  23. 

interpleader  statute,  363. 
HAZARD, 

from  conflicting  claims,  128-134. 

See  Claim. 
HEARING, 

in  interpleader,  159. 
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HIGH  BAILIFF, 

may  liave  relief,  358. 
HOTEL  GUEST, 

allowed  to  interplead,  36. 
HUSBAND, 

when  a  claimant,  103, 

declarations  by,  283. 
IDAHO, 

action  of  interpleader,  19,  120. 

applicant  in,  23. 

■garnishment,  34. 

claims  need  not  be  connected,  125. 

interpleader  statute,  363. 
ILLINOIS, 

equitable  remedy  used,   364. 

no  statutory  interpleader,  364. 
IMPARTIALITY, 

affidavit  as  to,  52-59. 

See  Collusion. 
IMPLICATION, 

interpleader  by,  20,  249,  267. 

injunction  by,  222. 
INDEMNITY. 

giving  of,  9,  53,  56,  73. 

to  applicant  when  one  claimant  abandons,  237. 

effect  of  taking,  on  costs,  288. 
INDEPENDENT  LIABILITY, 

generally,  147-151. 

must  be  none  in  equity,  11. 

when  relief  awarded,  12. 

in  case  of  tenant,  24. 

through  admission  of  applicant,  67. 

when  dispute  as  to  sum  in  question,  72. 

equitable  rule,  147. 

claims  beyond  fund  preserved,  149. 

under  Interpleader  Act,  149. 

when  relation  contractual,  149. 

after  1860  in  England,  150. 

sheriff's  cases,  151. 

questions  of  estoppel,  152. 

rule  in  United  States,  154. 

modern  tendency  to  modify  rule,  156. 

code  provisions,  156. 
INDIA, 

charges  of  stakeholder,  71. 

statute,  364. 
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INDIANA, 

defendant  in  action,  23. 

equitable  principles  used,  305. 

statute,  305. 
INDIAN  TERRITORY, 

defendant  in  action,  23. 

sheriff,  42. 

statute,  365. 
INFANT, 

interpleader  over  person  of,  8. 

when  a  claimant,  104. 

when  next  friend  necessary,  105,  176. 
INFERIOR  COURT, 

when  goods  taken  from  bailiff  of,  95,  96. 

stay  of  proceedings  in,  209,"  211. 

jurisdiction  in,  249. 

appeals  from,  335. 

appeals  in,  336. 
INJUNCTION, 

none  till  subject  in  Court,  88. 

plaintiff's  first  object,  158. 

object  of,  196. 

defined,  196. 

actions  against  stakeholder,  196. 

rule  as  to  protecting  the  sheriff,  197. 

execution  stayed,  200. 

sheriff's  position  when  refused,  201. 

time  for  objecting  to,  201. 

when  protection  lost,  201. 

order  without  jurisdiction,  202. 

if  sheriff  disobeys  order,  202. 

if  sheriff's  order  rescinded,  203. 

sheriff  ordered  to  withdraw,  204. 

personal  action  against  stakeholder,  204. 

when  no  protecting  clause  in  order,  204. 

actions  before  foreign  tribunals,  204. 

interpleading  in  two  countries,  207. 

United  States  Courts,  207. 

actions  between  claimants,  207. 

must  be  a  double  liability,  208. 

both  claimants  restrained,  208. 

stay  in  inferior  Court,  209. 

suit  in  equity  action  at  law  209. 

proceedings  not  stayed,  209. 

application  not  prosecuted,  210. 

action  must  be  mentioned  in  order,  210. 
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INJUNCTION— Co«finMe(J. 

English  rule  that  no  cause  restrained,  211. 

fund  must  be  in  Court,  212. 

sheriff's  action  to  recover  goods,  213. 

action   on   interpleader  bond,  214. 

injunction  in  favour  of  claimant,  215. 

solicitor  and  client,  215. 

when  solicitor  protected,  215. 

claimant's  right  against  creditor,  215. 

rule  in  Pennsylvania,  217. 

damages  for  which  creditor  liable,  217. 

protection  for  execution  creditor,  218. 

granted  ex  parte,  219. 

when  it  may  be  dissolved,  219. 

how  applied  for,  219. 

actions  which  may  be  stayed,  220. 

practice  as  to,  220. 

proceeding  in  the  nature  of  interpleader,  340. 
INQUIRIES, 

sheriff  should  take  reasonable  time  to  make,  51. 

claims  should  be  investigated,  126-127. 
INSPECTION, 

provision  for,  190. 
INSURANCE  COMPANY, 

may  interplead,  36. 

relief  refused,  65,  71. 

insurable  interest,  280. 

See  Fire  Insurance  Company. 

See  Life  Insurance  Compant. 
INSOLVENCY, 

when  assignee  in,  a  claimant,  105. 

See  Bankruptcy. 
INTENTION  TO  SEIZE, 

sheriff  may  interplead  on,  78,  93. 

jurisdiction  to  be  rarely  exercised,  94. 

must  be  bona  fide,  94. 
INTEREST, 

when  In  dispute,  71. 

applicant  should  offer  to  pay,  96-97. 

as  between  the  claimants,  97. 

in  case  of  a  bank,  97. 

under  chattel  mortgage,  225. 

pending  an  appeal,  242. 
INTERLOCUTORY, 
matters,  193. 

is  the  decree  or  order,  244,  245,  246,  248,  249,  250,  251,  252. 
as  to  appeals,  326. 
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INTERPLEA, 

term  used  in  intervention,  22. 
INTERPLEADER, 

defined,  1. 

need  for  tlie  remedy,  1. 

ground  of  the  relief,  2,  7, 

object  in,  2. 

lias  limitations,  2. 

result  of  remedy,  3. 

relief  discretionary,  4. 

two  litigations  involved,  5,  253. 

origin  of  the  remedy,  5. 

none  when  claimants  are  litigating  between  themselves,  13. 

term  used  in  intervention,  22 

effect  of  sheriff's,  42. 

not  compulsory,  5,  44,  57. 

the  office  of,  62. 

not  a  proceeding  in  rem,  77. 

position  when  refused,  117. 

equitable  jurisdiction,  120. 

when  neither  claimant  entitled,  135. 

unconstitutional  in  Iowa,  199. 

interpleading  in  two  countries,  207. 

intention  of,  213. 

See  Action?     Is  an  Intbrpleadeh  an. 

force  and  effect  of,  253. 

an  extraordinary  remedy,  254. 

as  a  derivative  proceeding,  255. 

sheriff's  substantially  an  original  proceeding,  256. 

See  Bankhuptct. 
INTERROGATORIES, 

may  be  delivered,  245. 
INTERVENTION, 

somewhat  akin  to  interpleader,  22. 

sheriff  relieved  by,  42. 

in  Illinois,  364. 
IN  THE  NATURE  OF  INTERPLEADER, 

Chapter  on,  338-343. 
INVENTORY, 

of  goods  seized  by  sheriff,  229. 
INVESTIGATION  OF  CLAIMS, 

See  Claim,  118-146. 

duty  of  applicant,  126. 
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IOWA, 

defendant  in  action,  23. 

sheriff,  42,  198. 

statute  unconstitutional,  199. 

statute,  365. 
IRELAND, 

English  Act  introduced,  15,  366. 

applicant  in,  23. 

sheriff  In,  42,  45. 

stay  of  proceedings,  213. 
IRREGULARITIES, 

when  not  objected  to,  88. 

appeals  to  correct,  335. 
ISSUE, 

granting  of  not  imperative,  4. 

may  be  amended  to  let  in  another  claimant,  115. 

when  claimant  declines  to  take,  167. 

when  directed,  174. 

contents  of  order  directing,  175. 

feigned  issue,  175. 

simple  issue,  175. 

preparation  and  delivery  of,  176. 

plaintiflE  in,  176-179,  269. 

in  sheriff's  cases,  177. 

object  of  issue,  179. 

form  of,  180,  268. 

in  stakeholder's  cases,  180. 

in  sheriff's  cases,  180-181. 

if  plaintiff  fail  to  deliver,  184. 

sent  for  trial  to  inferior  Court,  184. 

in  England,  184. 

in  Ontario,  184. 

suggested  by  Court,  186. 

more  than  one  issue  may  be  necessary,  186. 

where  issue  filed  and  tried,  188. 

may  be  directed  to  stand,  189. 

amendment  of,  191. 

scope  of   limited,   191. 

judgment  on,  final  or  Interlocutory,  244,  245,  246. 

construction  of,  268. 

See  Evidence. 
JAPAN, 

remedy  akin  to  interpleader,  366. 
JOINT  OWNERS, 

when  they  claim,  274. 
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JUDGMENT, 

when  claim  a,  10,  32,  33,  46,  65. 

when  both  claimants  have  a,  84. 

on  an  interpleader  bond,  214. 

both  final  and  interlocutory,  256. 

as  evidence,  272. 

issue  involving  validity  of,  283. 

for  costs,  effect  of,  322. 
JUDICIAL,  OFFICERS, 

may  have  relief,  39. 

See  Shebiff. 

See  Officee. 
JURISDICTION, 

subject  matter  must  be  within,  90. 

equitable  jurisdiction,  120. 

when  Judge  has  no,  185,  202. 

appeal  from  orders  without,  332. 
JURY, 

sheriff  may  empanel,  42. 

when  allowed,  187-188,  248. 

withdrawal  of  juror,  240. 

provided  for  in  order  or  judgment,  285, 

one  counsel  to  address,  285. 
JUST  AND  REASONABLE, 

jurisdiction  to  do  what  is,  150. 

in  staying  proceedings,  221. 

in  sale  of  goods,  223. 

as  to  costs,  295,  303,  305,  311. 

as  to  charges,  313. 
JUS  TBRTII, 

as  a  defence,  152. 

when  sheriff  may  set  up,  200. 

when  claimant  may  not  raise,  277. 

when  claimant  may  set  up,  278. 

amendment  to  let  in,  278. 

when  execution  creditor  may  set  up,  279. 

when  creditor  may  not  set  up,  279. 
KANSAS, 

defendant  in  action,  23. 

sheriff,  42. 

relief  discretionary,  153. 

equitable  principles  recognized,  366. 

statute,  367. 
KENTUCKY, 

equitable  principles  followed,  367. 

statute,  367. 
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LAND, 

subject  of  interpleader,  75,  78. 

proceeds  of,  79. 

delivery  of,  90. 

sheriff's  trespass  in  entering,  198-199. 

assumed  to  be  a  chattel,  271. 
LANDLORD, 

when  tenant  interpleads,  24-26. 

allowed  to  interplead,  26. 

when  goods  taken  from  landlord's  bailiff,  95. 

when  a  claimant.  111,  137. 

English  statute  of  8  Anne,  c.  14,  111. 

must  have  taken  a  legal  step,  137. 

form  of  issue  when  a  claimant,  181. 

when  sheriff  withdraws,   228. 

costs  of,  299. 
LAND  OWNER, 

allowed  relief,  26,  65. 

refused  relief,  65. 
LAW  AGENT, 

allowed  relief,  119. 
LIABILITY, 

double  vexation  in  respect  of  one,  2,  62. 

independent,  147-157. 
LIEN, 

claim  a  lien,  28,  144,  274. 

by  applicant,  66,  69. 

in  Ontario,  70. 

in  sheriff's  cases,  145. 

given  effect  to,  273. 

for  applicant's  costs,  236,  286,  288. 
LIFE  INSURANCE  COMPANY, 

may  interplead,  36,  62,  85,  177. 

when  refused,  62,  85,  140,  144. 

See  Featbenal  Society. 

See  Benefit  Society. 
LITIGATIONS  INVOLVED, 

always  two^  5. 
LIQUIDATOR, 

when  appointed  pending  interpleader,  167,  261. 

See  Banketjptcy. 
LOAN  COMPANY, 

allowed  relief,  77,  156. 
LONDON  COURT  OF  BANKRUPTCY. 

interpleader  in,  20,  267. 
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LORD  OF  THE  LIBERTY, 

seeking  relief,  84. 
LORD  OF  THE  MANOR, 

may  have  relief,  43. 
LOTTERY  COMPANY, 

has  been  allowed  relief,  36. 
LOUISIANA, 

in  the  nature  of  interpleader,  343. 

equitable  principles  recognized,  367. 

no  statutory  remedy,  367. 
MAINE, 

bills  of  interpleader,  367. 

no  statute,  367. 
MAKER  OF  NOTE. 

when  allowed  interpleader,  34,  156. 

refused  relief,  65. 
MANDAMUS, 

interpleader  in,  39. 
MANITOBA, 

applicant  in,  23. 

claims  need  not  be  connected,  125. 

restraining  causes,  211. 

statutes  in  force,  368. 
MARRIED  WOMAN, 

when  a  claimant,  103,  283. 

claim  as  doweress,  243. 

costs  of,  253. 
MARYLAND, 

lienholders  in,  38. 

bills  of  interpleader  used,  373. 

statutory  provisions,  373. 
MASSACHUSETTS, 

defendant  in  action,  23. 

collusion,  58. 

interpleader  as  to  part,  73. 

equitable  claims,  122. 

bills  of  interpleader  used,  373. 

statute,  373. 
MASTER, 

refused  relief,  142. 

jurisdiction  of  in  interpleader,  165. 

power,  over  costs,- 289. 
MATURE, 

claims  must  be,  137. 
in  case  of  landlord,  137. 
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MAXIMS, 

portior  est  conditio  defendentis,  281. 

interest  republicae  et  ut  finis  litium,  333. 
MECHANIC'S  LIEN, 

when  claim  a,  27. 
MICHIGAN, 

bills  of  interpleader  used,  374. 

no  statute,  374. 
MINNESOTA. 

defendant  in  action,  23. 

equitable  principles  followed,   374. 

statute,  374. 
MISSISSIPPI, 

defendant  in  an  action,  23. 

garnishee,  33. 

sheriff,  42. 

equitable  principles  followed,  375. 

statute  in  force,  375. 
MISSOURI, 

bills  of  interpleader  used,  376. 

no  statute,  376. 
MISTAKE, 

question  of,  284. 

amendment,  because  of,  285. 
MODERN  ACTION  OF  INTERPLEADER, 

the  steps  in,  18-19,  161-162. 
MONEY, 

subject  of  interpleader,  75. 

any  legal  tender  will  answer,  77. 

position  of  money  lender,   225. 
MONTANA, 

action  of  interpleader,  19,  120. 

applicant  in,  23. 

claims  need  not  be  connected,  125. 

bills  of  interpleader  used,  376. 

statute,  376. 
MORTGAGEE, 

allowed  relief,  26,  77. 

second,  claiming,  278. 
MORTGAGOR, 

allowed  relief,  26. 

refused  relief,  136. 

relief  in  nature  of  interpleader,  340. 
MOTION, 

notice  of,  162. 
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MULTIPLBPOINDING, 

in  Scotland.  20-22. 

railway  company,  30. 

trustee,  31. 

debtor,  32. 

church  officers,  36. 

claimant  can  raise  proceeding,  37. 

applicant  may  have  an  Interest,  69. 

consignation  of  debt,  89. 

new  claimant  iUj  116. 

must  be  double  distress,  118. 

what  must  be  shown  of  the  claims,  132,  137,  138. 

new  claim,  145. 

damages  for  sale  of  goods,  197. 

does  not  stop  execution,  201. 

security  for  costs,  310. 
MULTIPLICITY  OF  SUITS, 

interpleader  awarded  to  prevent,  7. 
MUNICIPAL  CORPORATION, 

allowed  relief,  34. 

relief  in  nature  of  Interpleader,  342. 
NEBRASKA, 

defendant  in  action,  23. 

sheriff,  42. 

statute,  376. 
NEVADA, 

defendant  in  action,  23. 

bills  of  interpleader  used,  377. 

statute,  377. 
NEW  BRUNSWICK. 

defendant  in  action,  23. 

statute,  377. 
NEWFOUNDLAND, 

interpleader  statute,  378. 
NEW  HAMPSHIRE, 

equitable  principles  followed,  378. 

no  statute,   379. 
NEW  JERSEY, 

affidavit  of  no  collusion,  52. 

more  than  debt  claimed,  74. 

bills  of  Interpleader  employed,  379. 

no  statutory  interpleader,  379. 
NEW  MEXICO, 

has  no  interpleader  process,  379. 

M.L.I.  29 
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NEW  SOUTH  WALES, 

defendant  in  action,  23. 

construction  of  issue,  275. 

has  adopted  English  Act,  379. 
NEWSPAPER, 

proprietor  of,  may  interplead,  151. 
NEW  TRIAL, 

costs  when  ordered,  324. 
NEW  YORK, 

English  Act  introduced,  1851,  15,  379. 

defendant  in  action,  23. 

contractual  relation,  157. 

when  injunction  may  be  moved  for,  220. 

in  the  nature  of  interpleader,  343. 

statutory  provisions,  379. 
NEW  ZEALAND, 

applicant  in,  23. 

power  to  award  costs,  303. 

has  adopted  the  English  Statute,  380. 
NEXT  FRIEND, 

when  necessary,  105,  176. 
NON  SUIT, 

may  he  directed,  191. 

when  claimant  suffers,  239. 
NORTH  CAROIilNA, 

defendant  in  action,  23. 

follow  eauitable  principles,  380. 

statute,  380. 
NORTH  DAKOTA, 

defendant  in  action,  23. 

statute,  380. 
NORTH-WEST  TERRITORIES. 

applicant  in,  23. 

claims  need  not  be  connected,  125. 

interpleader  rules,  381. 
NOTICE, 

of  trial  should  be  given,  189,  248. 

See  Applicant. 

See  Application. 
NOVA  SCOTIA, 

applicant  in,  23. 

claims  need  not  be  connected,  125. 

has  adopted  English  statute,  383. 
OBJECT  OF  INTERPLEADER, 

to  protect  .a  stakeholder  or  officer,  2. 
object  of  the  issue,  179. 
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OFFICER, 

subordinate  judicial,  39. 
Master  in  Chancery,  39. 
partition  commissioners,  39. 
of  inferior  Courts,  43. 
See  Otheb  Officek. 
OHIO, 

equitable  action  survives,  19,  383. 
defendant  in  action,  23,  49. 
sheriff,  42. 
statute,  383. 
OKLAHOMA, 

defendant  in  action,  23. 
sheriff,  42. 
statute,  384. 
ONTARIO, 

interpleader  statutes  in,  15,  385-390. 
effect  of  codification,  20. 
applicant  in,  23. 

claims  need  not  be  connected,  125. 
in  County  Court,  165,  184. 
in  District  Court,  166. 
in  Division  Court,   184,   391-403. 
old  Chancery  powers  preserved,  185. 
restraining  causes,  211. 
provision  for  sheriff's  costs,  291. 
ONUS, 

in  case  of  delay,  50. 
in  bankruptcy,  259. 
in  framing  issue,  269. 
on  plaintiff  claimant,  273. 
when  both  .titles  defective,  281. 
ORDER, 

if  rescinded  without  notice  to  sheriff,  203. 
See  AppLicATioiiT. 
ORIGIN  OF  REMEDY, 

in  England,  5. 
OREGON, 

defendant  in  action,  23. 
collusion,  52. 

equitable  principles  followed,  403. 
statute,  403. 
OTHER  OFFICER, 
lord  of  manor,  43. 
coroner,  43. 
receiver,  43. 
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OTHER  OFFICER— Continued. 

under  sheriff,  43. 

deputy  sheriff,  43. 

constable,  43. 

elisor,  43. 
OUTSTANDING  TITLE, 

effect  of,  281. 
OWNER  OP  BUILDING, 

may  interplead,  38. 

relief  refused,  155. 

relief  in  nature  of  interpleader,  341. 
PARTICULARS  OP  CLAIM, 

how  much  must  be  set  out,  128-129,  169. 

from  claimant  in  sheriff's  cases,  19. 
PARTITION  COMMISSIONERS, 

refused  relief,  141. 
PARTNER, 

partnership  refused  relief,  54. 

when  a  claimant,  107. 

when  execution  debtor  a  firm,  260. 
PARTY, 

See  Claimant. 

who  are  joined.  163. 
PATENTS, 

when  conflicting  claims  for,  391. 
PAYMENT, 

effect  of  payment  Into  Court,  72,  234,  282. 

applicant  must  be  willing  to  make,  .87. 

proceeding  in  the  nature  of  interpleader,  339. 
PENNSYLVANIA, 

English  Act  introduced  1836,  15,  403. 

action  of  interpleader,  19. 

applicant  in,  23. 

sheriff,  42. 

form  of  application,  162. 

claimant's  affidavit,  168. 

in  the  nature  of  interpleader,  343. 

issue  directed,  176. 

plaintiff  in  issue,  177. 

questions  for  jury,  187. 

sheriff  protected,  198. 

right  of  claimant  against  creditor,  217. 

interpleader  bond,  230-231. 

claimant   bound   by  first   claim,   274, 

statutes  in  force,  403. 
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PERSONAL  LIABILITY, 

See  Independent  Liability,  147,  157. 
PETITION, 

by,  in  interpleader,  162. 
PLAINTIFF, 

when  he  dies,  3. 

■which  party  made,  7,  176-179,  259. 

affidavit  to  show  who  should  be,  170. 

proceed  to  trial  without  delay,  189. 

immaterial  which  party  is,  269. 
PLEADING, 

when  action  continued,  174. 

See  Application. 
POSSESSION, 

determines  plaintiff  in  issue,  177-178. 

See  Disposition  of  Subject  Matter, 

evidence  as  to,  274. 

effect. of,  when  titles  defective,  281. 
POSSESSION  EXPENSES, 

when  applicant  holds,  227. 

of  sheriff,  227,  236,  314. 

rule  in  Ireland,  315. 

sheriff's  right  against  creditor,  316. 

before  date  of  order..  317. 

sheriff  deprived  of,  317. 

effect  of  order  on,  318. 

amount  of,  318. 

when  sheriff  holds,  319. 

between  creditor  and  claimant,  319. 
POUNDAGE, 

when  claimant  does  not  appear,  166. 

suspended  till  interpleader  determined,  223. 

depends  on  legality  of  seizure,  322. 
PRACTICE, 

See  Application. 

as  to  Injunctions,  220. 
PRINCE  EDWARD  ISLAND, 

defendant  in   action,  23. 

claims  need  not  be  connected,  125. 

statute,  407. 
PRINCIPAL, 

agent  cannot  interplead  for,  38. 
PRIORITIES, 

when  claims  according  to,  143,  144,  240. 
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PRIVITY, 

must  exist  between  claimants  at  first,  7,  122-124. 
rule  changed,  125. 
PROCEEDINGS, 

not  in  rem,  77. 

not  stayed,  209. 

costs  of  further,  249. 
PROHIBITION, 

when  it  lies,  335. 
PROMISSORY  NOTE, 

maker  of,  34. 
PROMPTNESS, 

applicant  must  come  before  claim  a  judgment,  10. 

always  required  in  interpleader,  46-48. 

reason  for  this  rule,  47. 

exception  to  rule  in  equity,  48. 

under  interpleader  statutes,  48. 

in  sheriff's  cases,  49. 
PROTECTION, 

must  be  invoked  by  the  holder  of  fund,  37. 

of  sheriff,  43. 

when  it  may  be  lost,  201. 

See  -under  "  Injunction." 

if  order  contains  no  protection  clause,  204. 
PUBLIC  OFFICER, 

allowed  relief,  2. 
PURCHASER, 

allowed  relief,  36. 

refused  relief,  61,  83,  123,  155. 

relief  in  the  nature  of  interpleader,  340. 
QUEBEC, 

has  no  interpleader,  407. 
QUEENSLAND, 

has  adopted  English  Act,  407. 
QUESTION  OF  LAW, 

what  sufficient  to  found  interpleader,  134. 

See  Claim. 
RAILWAY  COMPANY, 

when  allowed  relief,  30,  76,  77,  156. 
.  when  refused,  62. 

conflicting  claims  for  proceeds  of  land  taken  by,  391. 
RATEPAYER, 

when  allowed  relief,  27,  65,  341. 
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RECEIVER, 

may  have  relief,  43. 

when  goods  taken  from,  95,  258. 

when  a  claimant,  105. 

injunction  in  favour  of,  215. 

may  be  appointed  to  hold  goods,  226. 

not  reauired  to  give  security,  230. 

when  bankruptcy  takes  place,  266.. 

relief  in  the  nature  of  interpleader,  341. 
REFUSED, 

position  of  parties  when  relief,  47. 
REGISTRY  OF  SHIP, 

conflicting  claims  for,  391. 
RELIGIOUS  SOCIETY, 

when  a  claimant,  105. 
RENT, 

when  interpleader  pending,  111-114. 

when  creditor  fails  to  provide,  22S. 

effect  of  interpleader  bond  on,  234. 
REPLEVIN, 

defendant  in,  cannot  interplead,  39,  61. 
RESCINDING, 

of  interpleader  order,  194,  203. 

costs  in  such  case,  301. 
RETAINER, 

extent  of,  in  interpleader,  128,  215,  251. 
RETURN  OP  WRIT, 

none  pending  interpleader,  200,  235. 
REVIVOR, 

when  plaintiff  dies,  3. 

when  claimant  dies,  281. 
REWARD, 

claims  to,  58,  80. 
RHODE  ISLAND, 

equitable  principles  followed,  407. 

no  statutory  interpleader,  407. 
SAFETY  DEPOSIT  COMPANY, 

may  interplead,  35. 
SALE, 

effect  of  sale  under  interpleader  order,   197,  217,  225,  264. 

jurisdiction  to  make,  224. 

sale  by  sheriff,  226. 

when  insolvency  takes  place,  204. 

effect  of,  directing  sheriff  to  sell,  284. 
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SAME  THING, 

must  be  claimed,  29,  81. 

See  Subject  Mattek. 
SCALE, 

of  costs,  320. 
SCOTLAND, 

multiplepoinding,  20-22,  30. 

See  also  Multiplepoinding. 

statutes  in  force,  407. 
SECOND   INTERPLEADER, 

when  refused,  114. 
SECURITY, 

claimant  must  given,  45. 

when  execution  creditor  must  give,  95. 

when  a  chattel  mortgage,  224-225. 

under  order  in  sheriff's  case,  227-228. 

claimant  may  take  goods  on  giving,  229,  288. 

for  costs,  308-312. 

in  sheriff's  cases,  309. 

how  ordered,  310. 
SECURITY  FOR  COSTS, 

foreign  claimant,  108,  167,  308-312. 
SEIZURE, 

when  goods  taken  from  third  party,  198. 

See  Execution. 
SERVANT, 

cannot  interplead  for  master^  38. 
SERVICE, 

of  process  in  interpleader,  163-164. 
SET  OFF, 

when  costs  can  be,  322. 
SHARES, 

subject  of  interpleader,  35,  77,  85. 
SHERIFF, 

allowed  relief,  2,  39-46. 

refused  relief,  60,  61,  63,  64,  84. 

courtsi  more  liberal  than  at  first,  4,  45,  144,  290. 

in  Courts  of  common  law,  39. 

sued  for  trespass,  40,  151. 

in  English  Courts  of  equity,  40. 

at  first  sheriff  could  not  interplead,  40. 

in  United  States  Courts,  41. 

under  English  Act  of  1831,  41. 

United  States  codes,  42. 

empanel  a  jury,  42. 
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SHERIFF— Continued. 

demand  an  indemnity,  42. 

intervention,  42. 

effect  of  interpleader,  42. 

other  officer,  43. 

as  a  stakeholder,  43. 

action  of  interpleader,  44. 

not  bound  to  interplead,  44,  57. 

may  be  refused  relief,  44,  74,  242. 

position  -when  relief  refused,  201,  242. 

may  be  given  time  to  return  the  fi.  fa.,  44,  201. 

re-interpleader,  45. 

when  goods  in  possession  of  third  party,  46. 

must  come  promptly,  49. 

when  too  late,  49. 

when  delay  excused,  50. 

must  not  collude,  52-59. 

must  not  exercise  a  discretion,  63. 

if  subject  matter  paid  over,  74,  91. 

must  seize  something  tangible,  76. 

when  land  in  question,  78. 

on  intention  to  seize,  78,  93. 

proceeds  of  goods,  92. 

when  creditor  withdraws,  93. 

when  goods  taken  from  claimant,  95. 

claimants,  100,  101. 

when  a  claimant,  105. 

when  landlord  claims.  111. 

may  bring  in  a  new  claimant,  116. 

claim  "in  writing,  119. 

should  enquire  into  claims,  51,  126. 

submit  claim  to  other  claimant,  127. 

solicitor  instructing,  127. 

claims  too  weak  to  allow  interpleader,  142. 

two  execution  creditors  claiming,  144. 

when  claim  a    lien,   145. 

affidavit  by,  164-165. 

position  of,  when  creditor  abandons,  168. 

claimant's  affidavit,  169. 

who  shall  be  plaintiff,  176-129. 

form  of  issue,  180. 

notice  of  application  for  final  order,  195. 

protection  against  actions,  197-200. 

when  sheriff  disobeys  order,  202. 

sheriff  ordered  to  withdraw,  204. 
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SHERIFF — Continued. 

action  to  recover  goods  from  claimant,  213. 

disposition  of  goods,  223. 

poundage,  223. 

capacity  in  which  sheriff  sells,  226. 

order  in  sheriff's  cases,  227. 

duty  under  order,  228. 

stay  of  execution,  234-235. 

always  entitled  to  a  suhsequent  order,  238. 

if  sheriff  withhold  goods,  242. 

duty  in  handing  over,  242. 

effect  of  sheriff's  interpleader,   247,  250. 

See  Bankeuptct. 

costs  of,  290-296. 

costs  payable  by,  297. 

costs  of  further  proceedings,  299. 
SHIP  CAPTAIN, 

allowed  to  interplead,  30. 

relief  refused,  38. 
SLAVES, 

subject  of  Interpleader,  80. 
SOLICITOR, 

allowed  relief,  29,  107. 

when  collusion  arises,  54,  55. 

instructing  sheriff.  127.  216. 

notice  of  claim  by,  135. 

scope  of  authority  of,  for  judgment  creditor,  215,  251. 

when  he  will  be  protected.  215. 

liability  along  with  client,  216. 

See  Retaineb. 
SOUTH  AUSTRALIA, 

has  adopted  English  Act,  407. 
SOUTH  CAROLINA, 

defendant  in  action.  23. 

when  both  claimants  sue,  120. 

statute,  408. 
SOUTH  DAKOTA, 

defendant  in  action,  23. 

statute,  408. 
SPECIAL  CASE, 

may  be  directed,  173. 

appeal  from,  332. 
STAKE, 

subject  of  interpleader,  81. 
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STAKEHOLDER, 

allowed  relief,  2. 

refused  relief,  3. 

liability  wlieii  he  refuses  to  interplead,  5. 

sheriff  as,  43. 

applicant  must  be,  64. 

must  assert  no  claim,  68. 

when  bankruptcy,  265. 

See  Applicant. 
STATUTES, 

English  Act  of  1831,  13. 

origin  of  English  Act,  13. 

Ireland,  15. 

in  the  United  States,  15. 

in  Canada,  15. 

Newfoundland,  15. 

Australia,  16. 

first  regarded  as  a  substitute  for  bill  in  equity,  16. 

later  and  more  liberal  view,  17. 

do  not  oust  eauitable  remedy,  17. 

should  be  used  instead  of  equitable  remedy,  18. 

of  8  Anne  c.  14  (Landlord),  111-114. 

intention  of.  213. 

See  Appendix,  345-413. 
STATUTORY  INTERPLEADER, 

liberally  construed,  4. 

relief  discretionary,  4,  19. 

first  regarded  as  a  substitute  for  bill  in'  equity,  16. 

later  and  more  liberal  view,  17. 

does  not  oust  equitable  remedy,  17,  19. 

when  it  should  be  used,  18. 

equitable  claims  regarded,  120. 

intention  of,  213. 

how  to  obtain  injunction  in,  219. 

effect  of,  on  civil  action,  246. 
STAY  OF  PROCEEDING, 

jSfee  Injunction. 

by  an  inferior  Court,  209. 

when  it  will  not  be  made,  209. 
STORAGE  CHARGES, 

when  applicant  claims,  70. 
SUBJECT  MATTER, 

See  also  Disposition  or  Subject  Matter. 

generally,  75-97. 

same  must  be  claimed  by  both  claimants,  11,  81. 
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SUBJECT  MATTER— Continued. 

applicant  must  not  claim  any  interest  in,  11. 

surplus  mortgage  moneys,  26. 

taxes,  27. 

legacy,  27. 

fine,  34. 

shares  of  stock,  35,  77,  85. 

dividends,  35,  68,  77. 

in  possession  of  third  party  in  sheriff's  case,  46. 

reward,  58,  80. 

must  come  properly  to  applicants  hands,  59. 

does  not  matter  how  claimants  accumulate,  59. 

perishable,  64.  ^ 

effect  of  payment  into  Court,  72,  212. 

when  dispute  as  to  the  amount,  72. 

applicant  loses  all  right  to,  74. 

money,  75,  77. 

goods,  75. 

chattels,  75. 

debt,  75. 

duty,  75. 

real  property,  75,  78. 

value  of,  75,  171. 

must  be  ascertained,  76. 

must  be  distinct  and  tangible,  76. 

unliquidated  damages,  34,  76,  82. 

wheat,  76. 

identity  of.  76. 

bank  notes,  77. 

fixtures,  78. 

growing  crops,  79,  119. 

deeds  and  papers,  79. 

proceeds  of  land,  79. 

proceeds  of  goods.  80. 

goods  sold  but  not  delivered,  80. 

balance  after  satisfying  an  execution,  80. 

an  award,  80. 

slaves,  80. 

wagering  stakes,  81. 

when  part  of,  claimed,  86. 

must  be  brought  into  Court,  87. 

multiplepoinding,  89. 

delivery  of  land,  90. 

control  over,  90. 

if  paid  to  one  claimant,  91. 

offer  to  pay  value,  92. 
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SUBJECT   MATTER— Continued. 

when  paid  before  second  claimant  appears,   92.       > 

when  taken  from  claimant  by  sheriff,  95. 

when  in  custody  of  law,  95. 

exemptions,  106. 

no  injunction  till  in  Court,  212. 

exception  in  sheriff's  cases,  212. 

action  by  sheriff  to  recover  from  claimant    213. 
SUMMARY  DETERMINATION, 

of  application,  171-173. 

by  consent,  171. 

when  subject  matter  small  in  value,  171. 

where  a  question  of  law,  172. 

other  cases,  173. 

appeals  from,  329. 
SUMMONS, 

interpleader,  162. 
SURETY  COMPANY, 

may  interplead,  35. 
TAX  COLLECTOR, 

may  interplead,  39. 

when  a  claimant,  65,  107. 
TAXPAYER, 

may  have  relief,  27,  65. 

relief  in  the  nature  of  interpleader,  341. 
TECHNICALITIES, 

should  be  waived,  269,  270. 
TENANT, 

allowed  relief,  2,  24,  124. 

refused  relief,  24,  84,  123,  137,  143. 

in  equity,  24-26. 

under  interpleader  Acts,  26. 

admission  by,  282. 
TENNESSEE, 

defendant  in  action,  23. 

equitable  principles  are  followed,  408. 

statute,  408. 
TEXAS, 

equitable  principles  recognized,  408. 

no  statutory  interpleader,  408. 
TIME, 

from  which  title  must  be  shown,  182-184,  276. 

for  objecting  to  relief,  201. 

for  distribution,  241. 


462  INDEX. 

TITLE, 

to  land  in  Manitoba,  185. 
effect  of  interpleader  bond  on,  234 
claimant  with  limited,  273. 
superior,  outstanding,  281. 
See  Claim. 
TITLE  DEEDS, 

subject  of  interpleader,  79. 
TOBAGO, 

English  Act  not  in  force  in,  20. 
TRIAL, 

issue  cannot  be  amended  at,  191. 
matters  reserved  until  after,  191. 
powers  of  trial  Judge,  192. 
effect  of  interpleader  upon  rigbt  to,  246. 
notice  of,  189,  248. 
getting  ready  for,  254. 
disposal  of  costs  upon,  321. 
appeal  from  judgment  on,  331. 
new  trial.  332. 
TROVER, 

relief  did  not  lie  in  action  of,  8. 
TRESPASS, 

by  sheriff,  40,  151,  198,  199. 
TRUSTEE, 

when  allowed  relief,  31. 
multiplepoinding,  31. 
for  creditors,  66. 
when  a  claimant,  104,  274. 
injunction  in  favour  of,  215. 
See  Bankruptcy. 

relief  in  the  nature  of  interpleader,  341. 
UNDER   SHERIFF, 

may  have  relief,  43. 
sheriff  interested  through,  58. 
UNITED  STATES, 

when  a  claimant,  103. 
interpleader  in  Circuit  Courts,  207. 
in  State  Courts,  207. 
view  of  interpleader  in,  255. 
See  Appendix,  345. 
USURY. 

arising  between  claimants,  133. 
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UTAH, 

applicant  in,  23,  120. 
■claims  need  not  toe  connected,  125. 

statute.  408. 
VALUE. 

of  subject  matter,  75,  171. 
VENDOR, 

when  a  claiment,  36. 

when  allowed  relief,  85. 

when  refused,  62, 
VERMONT, 

equitable  principles  followed,  409. 

no  statutory  interpleader,  409. 
VICTORIA, 

applicant  in,  23. 

has  adopted  English  Act,  409. 
VIRGINIA, 

defendant  in  action,  23. 

sheriff,  42. 

equitable  principles  adopted,  410. 

statute,  410. 
"WAREHOUSEMAN. 

relief  allowed,  12,  31. 

relief  refused,  31.  69.  155. 

contractual  relation,  150. 
WASHINGTON, 

action  of  interpleader,  19,  120. 

applicant  in,  23. 

statute,  411. 
WESTERN  AUSTRALIA, 

has  adopted  the  English  Act,  411. 
WEST  VIRGINIA, 

defendant  in  action.  23. 

sheriff,  42. 

equitable  principles  followed,  411. 

statute,  411. 
WHARFINGER, 

allowed  relief,  152. 
WIFE, 

when  a  claimant,  103,  283. 

claim  of,  as  doweress,  243. 

costs  of,  253. 
WISCONSIN, 

defendant  in  action,  23. 

equitable  principles  followed,  412. 

statute,  412. 
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WRECK, 

conflicting  claims  for,  391. 
WRIT, 

quare  impedit,  8. 

fiei-i  facias  de  Tjonis  ecclesiasticis,  36. 

enquiry,  45. 

possession,  78. 

of  attachment,  202. 

of  execution,  226,  235. 
WRONGDOER, 

cannot  have  relief,  60. 
WYOMING, 

defendant  in  action,  23. 

sheriff,  42. 

statutory  provisions,  413. 
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